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EDITOR'S 
PREFACE. 


THE  high  reputation  which  the  Touchstone  has  so 
long  maintained,  renders  it  an  almost  indispensible 
part  of  a  Lawyer's  Library.  As  a  systematic  body 
of  Law  relating  to  Real  Property,  it  is  a  Work 
particularly  valuable  to  the  Student. 

It  may,  perhaps,  be  expected  that  some  notice 
should  be  taken  of  what  has  been  done  to  the  present 
Edition.  To  say  any  thing  about  the  quantity  of  the 
additional  matter  contained  in  it,  would  be  quite 
superfluous; — the  number  of  the  notes  and  the 
copiousness  of  many  of  them,  rendering  it  evident, 
that  the  additional  matter  is  very  considerable  ;  and, 
from  the  smallness  of  the  type  in  which  the  notes  are 
printed,  still  more  considerable  than,  from  a  cursory 
view,  might  be  supposed. — How  far  indeed,  the 
Editor's  labours  may  be  useful  to  the  Profession, 
is  not  for  him  to  determine. 

It  may  be  proper  to  observe,  that  he  has  taken  a 
new,  and  it  is  hoped  a  more  correct  view,  of  several 
important  points  on  the  subject  of  Fines.  The 
same  may  be  observed  with  respect  to  Leases.  He 
has  fully  noticed  the  subject  of  Agreements  or  Con- 
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tracts  for  Leases ;  a  subject  on  which  little  informa- 
tion, in  an  embodied  shape,  is  to  be  met  with  in  the 
professed  treatises  on  Leases ;  yet  a  subject  of  great 
importance,  from  the  circumstance  of  tenants  fre- 
quently holding  their  farms,  &c.  under  Agreements, 
and  not  under  actual  Leases.  He  has  taken  a  view 
differing  from  any  hitherto  taken,  of  the  subject  of 
Protection  against  Judgments,  &c.  by  means  of  as- 
signments of  terms  of  years  and  Conveyances  of 
outstanding  legal  Estates ;  and  he  has  endeavoured 
to  elucidate  the  doctrine  relative  to  Debts  due  to 
the  Crown.  He  has  entered  fully  into  the  important 
subject  of  voluntary  and  fraudulent  Settlements,  as 
they  affect  purchasers  and  creditors.  The  doctrine 
of  Equity  relating  to  deeds  of  confirmation,  where 
their  object  is  to  confirm  transactions  tainted  with 
fraud,  undue  influence,  &c.;  is  fully  entered  into; 
as  is  the  doctrine  of  Equity  relative  to  releases  of 
right : — Upon  both  these  subjects,  though  important, 
the  Editor  believes  there  is  not  much  information, 
in  a  collected  shape,  to  be  met  with  in  any  other 
publication.  The  notes  on  the  chapters  of  Wills 
and  Uses  are  numerous,  and  many  of  them  copious ; 
and  some  of  them,  it  is  hoped,  will  be  found  to 
throw  additional  light  on  the  subjects  to  which  they 
relate. 

An  Appendix  is  added  ;  in  which  recent  decisions 
on  subjects  treated  of  in  the  earlier  chapters  of  the 
work  are  noticed ;  and  the  usefulness  of  the  work 
is  greatly  enhanced  by  a  copious  Index.  In  the 
compilation  of  the  Index,  the  Editor  has  to  acknow- 
ledge the  assistance  he  received  from  some  of  his 


PREFACE. 

pupils — the  assiduity  and  ability  with  which  Mr.  R. 
Wilson  rendered  his  assistance,  entitle  him  to  the 
Editor's  best  thanks. 

In  a  Preface  to  the  Second  Part  of  the  present 
Edition  of  the  Touchstone,  the  Editor  noticed  the 
charge  of  plagiarism  preferred  against  him  by 
Mr.  Preston ;  and  replied  to  it  in  a  way  which, 
he  has  every  reason  to  believe,  convinced  that 
gentleman,  that  the  charge  was  unfounded.  This 
slight  notice  of  the  subject  the  Editor  cannot  well 
avoid  taking ;  but  he  contents  himself  with  this ; 
as  it  ill  accords  with  his  principles  and  disposition 
to  keep  alive  unfriendly  feelings. 

GRAY'S  INN  SQUARE, 
July  1,  1826. 


ERRATA. 

Page 
14,  n.  (*),  line  1,  for  "  32  H.  c.  28"  read  "  32  H.  8.  c.  28." 

line  2,  dele  "and"  before  "yet." 

21,  n.  (g),  line  3,  for  "  ever"  read  "  even." 
26,  n.(J),  for  "  feoffor"  read  "  feoffee." 

42,  n.  (o),  line  12,  for  "  appoinement"  read  "  appointment." 

42  t,  n.(g),  line  20,  from  bottom,  for  "  Geo.  3"  read  "  Geo.  2." 
42  §,  line  10,  add  "  it"  before  "  it  is  presumed." 

43,  n.  (*),  line  2,  read  "  11  Hen.  7." 

49,  n.  (/),  line  21,  for  "  10  #  11  Wm.  c.  4"  read  "  10  «r  11  Wm.  3,  c.  14." 

53,  n.  (i),  line  8,  for  "feoffor"  read  "feoffee:' 

54,  n.  (m),  line  18,  for  "present"  read  "parent." 
56,  n.  (y),  line  4,  dele  "is." 

66,  n.  (s),  line  14,  for  "  Mod."  read  "  Madd."  and  add  "  Battersbee  v.  Far- 
rington,  1  Swanst.  106." 

66  §,  note,  line  2,  dele  "  Aawe." 

77,  n.  (e),  line  24,  for  "  transaction"  read  "  transactions." 

line  58,  for  "form"  read  "from." 

79,  n.  (n),  line  6,  for  "  number"  read  "  member." 
86,  n.  (d),  line  38,  for  "  sale"  read  "  se/J." 

Ill,  dele  "  (s),"  both  in  the  text  and  note  ;  and  in  the  latter  substitute  "  (<)," 
and  dele  "(0"  at  tue  beginning  of  the  second  section  of  the 
note. 

114,  n.  (d),  line  1,  for  «  c.  2"  read  "  c.  3." 
116,  n. (ft),  line  1,  for  "c.  2"  read"*;.  3." 
120,  n.  (g-),  for  "  c.  2"  read  "  c.  3." 

160*,  last  line  but  one,  for  "will  neter  go  so  far  as  to  extend"  read  "  will 
never  so  far  extend." 

165,  n.  (c\  for  "  160"  read  "161." 

222,  n.  (m),  last  line,  for  "  of  a  grant  of  a  reversion,  or  as  feojfment"  read 
"  or  as  a  grant  of  a  reversion,  or  as  a  fcojfmctit," 

270,  n.  (a),  line  6,  for  "  bargain  or  sale"  read  "  bargain  and  sale." 
270  §,  line  1,  for  "  these"  read  "  there." 

270  ||,  line  6,  for  "  considered  in  lands"  read  "  considered  as  lands." 
270  1 1,  line  9,  for  "  lessee"  read  "  lessor." 

270  §§,  n.  (a),  line  16,  for  "lessee's"  read  "  lessor's.'' 

271,  last  line  but  one,  for  "lessor  signed  his  name,"  read  "lessee  signed  his 

name." 

271  *,  last  line  but  two,  for  "  assuring"  read  "  agreeing." 

271  t,  note,  line  27,  for  "part  of  the  lessor"  read  "  part  of  the  lessee." 

272  *,  note,  line  10,  dele  ll  only." 

272  f,  note,  line  31,  transfer  the  words  "  laying  out"  to  the  end  of  the  fol- 
lowing line. 

272  §,  note,  line  15,  for  "  perly"  read  "party." 

272  1 1,  last  Hue  but  six,  for  "  meaning"  read  "  naming." 

279,  note  (§•),  Hue  5  from  bottom,  after  "  39  %  40  Geo.  5"  add  "  c.  4,1." 
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284  f,  line  23,  add  "a"  before  "doctrine." 

note  *,  line  9,  for  "  did  take"  read  "  did  not  take." 

287,  n.  0>),  for  "necessary"  read  "unnecessary." 

...    n.  (9),  line  1,  for  "  page  20,  notes  (m)  and  (o)"  read  "  page  41,  note  (n)." 

289,  n.  (y),  for  "page 46,  note  (n},"  read  "  page  41,  no(«(«)-" 

300,  n.  (d),  line  4,  for  "  under -lessee"'  read  "  under-least." 
last  line,  for  "  them"  read  "  it." 

301,  n.  (e),  lines,  for  "(or  lessee)''  read  "  (or  assignee.)" 
303,  n.  (a),  line  5,  for  "  werg-c  an,"  read  "  merge  in  an." 
322,  n.  (g-),  line  3,  for  "found,"  read  "  bound." 

.  .  .  n.(n),  line  7,  for  "  act  in  pais"  read  "  matter  of  record." 
324,  n.  (a;),  line  10,  for  "  to  a  corporation"  read  "  by  a  corporation." 

327,  n.  (f)>  line  1,    for  "  remainder  i/i  reversion"  read   "  remainder  or  rever- 
sion." 

334,  n.  (M),  last  line  bnt  one,  for  "observe"  read  "  observe." 

336,  n.  (I),  line  7,    for  "  remainder-man"  read  "  remainder-men." 

346,  n.  (a),  line  13,  for  "  302"  read  "  303." 

366  li,  line  20,  add  "  it"  before  "  may  deafly." 

366  i,  line  34,  add  "but"  after  "regarded." 

366  m,  line  20  from  bottom,  add"o/"  before  "  their  lands.'' 

366  q,  line  28,  add  "  as"  before  "  it  has." 

366  r,  line  34,  for  "  c.  29"  read  "  c.  39." 

388,  last  line  of  text,  after  the  word  "  condition"  add  "  or  the  thing  lo  be  done 
by  the  condition." 

406,  n.  (/c),  line  6  from  end  of  the  note,  for  "  c.  2"  read  "  c.  3." 

409  a,  note,  lines  2  and  3,  for  "pag-e306,  note  (I*)"  read    "  page  40(>,  nole(k)." 

409  i,  line  5  from  bottom,  add  "  by  ivill"  after  "such  a  power." 

421,  n.  (0,   line  4,  for  "  c.  193"  read  "  c.  192." 

437,  n.  (p),  for  "page  432"  read  "  page  422." 

451,  n.  (z),  line  1,  for  "devisor''  read  "  decisee." 

452,  n.  (#),  last  line,  for  "  particular  case"  read  "  particular  estate." 
.  .  .  n.  (A),  for  "  page  440"  read  "  409  i." 

.  .  .  n.  (fc),  last  line,  for  "page  443  d"  read  "page  434  d." 

468,  n.  (n),  for  "  c.  2"  read  "  c.  24." 

486,  read  "  note  (c)"  for  "  note  (b\"  and  read  "  not e  (b)"  for  "  note  (c}." 

488,  n.  (g-),  for  "  406"  read  "  486." 

490,  n.  (i),   line  2,  for  "  note  to  page  447"  read  "  note  (k)  to  page  '167." 

...  n.  (p),  for  "  note  (u)"  read  "  note  (»«)•" 

496,  n.  (fc),  line  10,  for  "  advowson"  read   "  next  presentation." 

504,  text,  line  32,  after  "  cestuique"  add  "  use." 

506,  text,  line  16  from  top,  for  "  by"  read  "  lie." 

...   n.  (c),  line  6,  for  "  then"  read  "  Hum." 

524,  text,  line  35,  for  "  o"  read  "  n." 

Such   Errors   as  have   been  found  in   the  Names    of   Caws   or 
Reporters,  are  corrected  in  the  Table  of  Cases. 


ADVERTISEMENT. 


J.  HE  high  reputation  which  the  Touchstone  has  so  long  main- 
tained, renders  it  an  almost  indispensible  part  of  every  Lawyer's 
library.  As  a  systematic  body  of  law,  relating  to  the  most 
important  subjects  connected  with  real  property,  it  is  a  Work 
particularly  valuable  to  the  Student.  A  new  edition  being  much 
wanted,  the  Editor  undertook  the  task  of  preparing  one ;  and  it 
being  found,  from  the  number  of  the  notes,  and  the  length  of 
many  of  them,  that  the  Work  would  be  swelled  much  beyond  its 
original  bulk,  it  has  been  deemed  adviseable  to  publish  it  in  two 
parts.  The  latter  part,  it  is  expected,  will  be  ready  for  publishing 
about  next  Michaelmas  Term. 

1,  New  Square,  Lincoln's  Inn, 
Easter  Term,  1820. 
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(DEDICATION  TO  THE  ORIGINAL  EDITIONS.) 

TO 
THE  RIGHT  WORSHIPFUL 

THE 

BENCHERS   OF   THE   MIDDLE   TEMPLE, 

AND  TO  THE  REST  OF  THE 

GENTLEMEN  OF  THAT  SOCIETY. 


GENTLEMEN, 

T  MAY  perhaps  have  been  so  long  out  of  your  sight, 
that  I  may  be  also  by  this  time  out  of  your  mind. 
Nevertheless,  it  is  not  out  of  my  mind,  that  I  having  re- 
ceived the  seed  and  growth  of  that  little  knowledge  in  the  laws 
of  this  kingdom  which  God  hath  given  me  in  the  seed-plot  of 
your  ancient  and  honorable  SOCIETY,  do  no  less  (by  a  natural 
equity)  owe  the  fruit  thereof  to  you,  than  the  rivers  do  their 
tribute  to  the  ocean,  and  the  trees  their  fruit  to  the  planters  and 
pruners.  This  therefore  (such  as  it  is)  although  unworthy  of  so 
great  a  name,  I  am  bold  to  dedicate  to  you,  and  put  forth  under 
the  shelter  of  your  favorable  wings ;  beseeching  you  to  accept 
thereof,  and  my  well  meaning  therein,  and  to  honor  it  with 
your  patronage  and  countenance,  and  it  will  much  oblige, 

Gentlemen, 

Your  most  humble  Servant. 

W.  S. 


ADDRESS 


TO   THE 


PUBLIC, 

(PREFIXED   TO   THE  FOURTH  EDITION.) 


THE  fete  of  the  book,  now  reprinted,  has  been  somewhat  singular.  For  a 
long  time  the  Touchstone  lay  on  the  stalls  of  the  second-hand  booksellers 
in  Moorfields  unnoticed,  and  of  no  repute.  The  late  Lord  Chief  Justice  Willes 
was  the  person  who  rescued  it  from  unmerited  neglect,  by  the  high  character 
he  gave  it  in  the  court  where  he  presided :  His  powerful  encomium,  together 
with  the  importance  of  the  subject-matter  of  the  book,  the  method  observed 
in  it,  and  the  authorities  upon  which  its  doctrine  is  established,  have  con- 
tributed to  give  the  work  that  reputation  which  is  fully  confirmed  by  its  present 
scarcity. — Though  this  treatise  bsars  the  name  of  Sheppard,  yet  doubts  have 
arisen  whether  it  be  really  his  performance  ;  if  we  consider  that  this  was  given 
as  Mr.  Sheppard's  first  publication,  and  compare  it  with  his  subsequent  pro- 
ductions, the  earliest  work  will  be  found  to  bear  the  marks  of  the  maturest 
judgment.  This  circumstance,  together  with  the  report  which  has  prevailed 
even  to  this  day,  that  he  is  not  entitled  to  the  credit  he  has  assumed,  seems  to 
justify  the  doubt;  and  the  assurances  made  by  the  friends  of  the  late  Judge 
Doderidge,  that  the  manuscript,  so  congenial  to  his  abilities,  was  found  among 
his  papers,  favor  the  supposition  long  entertained,  that  Mr.  Justice  Doderidge 
was  really  the  author  of  the  Touchstone. — From  a  printed  copy  of  this  work, 
which  belonged  to  that  very  eminent  conveyancer,  the  late  Mr.  Booth,  and  is 
now  in  the  possession  of  Mr.  Holliday,  of  Lincoln  s- Inn,  the  Editor  has  been 
permitted,  for  the  information  of  the  curious  reader,  to  transcribe  the  following 
note,  written  in  Mr.  Booth's  own  hand  in  the  title-page,  "  No  part  of  this  book 
"  is  Sheppard's  but  the  Title,  for  it  zvas  originally  wrote  by  Justice  Doderidge, 
"  whose  library  Sheppard  purchased,  where,  among  other  books,  he  found  the 
tl  original  manuscript  of  this  treatise,  and  afterwards  published  it  as  his  own. 
"  Sir  Creswell  Levinz  had  seen  the  manuscript  in  Justice  Doderidge's  hands,  and 
"  from  him,  Mr.  Pigott,  who  zvas  my  author,  had  this  information" — A  report, 
propagated  by  persons  so  respectable,  amounts  almost  to  a  certainty. — Be  this  as 
it  may,  the  credit  of  the  work  is  now  so  well  established,  that,  were  its  presump- 
tive lineage  indisputably  proved,  it  could  not  easily  increase  in  reputation. — 
Mr.  Pigott,  the  author  of  the  celebrated  Treatise  on  Recoveries,  had  so  just  a 
sense  of  the  merit  of  the  Touchstone,  that  he  took  the  pains  to  compile  a  copious 
and  correct  index  thereto,  now  first  published,  but  with  some  additions.  The 
original,  in  Mr.  Pigott's  own  hand-writing,  is  also  in  the  possession  of  the  gentle- 
man 
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man  above  named. — It  is  not  within  the  bounds  of  this  address,  nor  the  intention 
of  the  Editor,  to  specify  the  various  subsequent  writers  who  have  availed  them- 
selves of  the  Touchstone,  by  making  liberal  extracts  therefrom,  though  they  have 
not  had  the  gratitude  to  acknowledge  the  source  of  their  information.  Those 
who  will  take  the  pains  to  compare  any  of  the  chapters  in  this  work,  with  later 
treatises  on  the  same  subjects,  will  find  the  truth  of  this  observation,  which  is 
intended  rather  to  mark  the  authority  of  this  book,  than  to  depreciate  that  of 
others. — On  a  thorough  examination,  it  is  presumed  this  work  will  be  found  to 
contain  as  excellent  a  Theory  of  Conveyancing  as  any  extant ;  it  is  therefore  now 
printed  on  the  same  seized  paper  with  Horseman's  Precedents,  in  order  that  such 
gentlemen  in  that  particular  branch,  who  incline  to  the  opinion  just  mentioned, 
may,  by  adding  this  volume  to  those  precedents,  form  a  complete  body  of  con- 
veyancing.— The  universal  esteem  in  which  the  Touchstone  has  been  held,  not 
only  by  conveyancers,  but  by  the  profession  in  general,  principally  induced  the 
Editor  to  reprint  it. — The  humble  merit  of  an  Editor  is  chiefly  confined  to  cor- 
rectness ;  in  endeavouring  to  attain  which,  he  found  it  necessary,  after  the  third 
chapter,  to  alter  the  old  orthography,  by  omitting  the  "  e"  final,  which  in  the 
former  editions  was  sometimes  inserted  and  sometimes  omitted  in  the  same  word, 
even  where  it  happened  to  be  repeated  in  the  same  period. — The  public  will  not 
require  an  apology  for  being  presented  with  what  has  been  long  wanted,  a  new 
edition  of  so  valuable  and  excellent  a  work :  but  an  apology  is  due  from  the 
Editor  for  submitting  to  the  inspection  of  the  learned,  though  not  without  the 
approbation  of  some  friends,  the  few  notes  which  he  has  ventured  to  subjoin, 
and  which  originally  were  intended  for  his  private  use. — He  assumes  to  himself 
no  merit  from  this  addition ;  but  as  the  law,  and  particularly  this  branch  of  it,  has 
received  many  material  alterations  and  improvements  since  the  last  edition  of  this 
work,  it  is  now  become  the  duty  of  an  Editor  to  endeavour  to  point  out  the  most 
important  of  such  changes : — he  is  therefore  led  to  hope,  that  the  student  may 
find  among  the  notes,  some  that  are  useful. — It  has  been  his  chief  aim  to  make 
them  clear  and  concise,  and  to  render  them  serviceable  by  referring  to  the 
general  books  on  the  subject,  and  occasionally  to  cases  and  statutes. — He  does 
not  pretend  to  have  compared  the  numerous  references  of  the  original,  though 
there  are  some  which  he  has  occasionally  rectified ;  but  he  has  endeavoured  to  be 
peculiarly  attentive  to  the  correctness  of  those  he  has  added. — Though  no  pains 
or  attention  have  been  spared  to  render  this  edition  as  correct  and  useful  as 
possible,  yet  the  Editor  is  convinced,  from  the  consciousness  of  his  own  inability, 
and  the  extensive  variety  of  matter  comprehended  in  this  work,  how  much  he 
stands  in  need  of  the  utmost  candour  of  the  public. 


EDWARD  HILLIARD. 


Lincoln's-Inn, 
12th  Jan.  17SO. 


PREFACE 


TO   THE 


TO   THE   READER. 

V^OURTEOUS  Reader,  I  do  desire  in  all  plainness  to  be  understood,  that 
having,  in  the  time  of  my  study  of  the  LAWS  of  this  Realm,  collected  some 
confused  NOTES  and  OBSERVATIONS  out  of  the  same :  and  being  afterwards 
willing  (for  God  knows  I  had  no  further  end  or  aim  at  first  in  them)  for  mine 
own  private  help  and  better  readiness,  to  digest  them  into  some  order  and 
method,  such  as  my  understanding  could  best  contrive.  The  which  things,  thus 
prepared  and  lying  by  me,  came  by  chance  to  the  view  of  some  more  learned 
than  myself,  who  seemed  to  give  some  good  approbation  thereunto.  Whereupon 
I  first  of  all  began  to  bethink  myself  of  making  some  part  thereof  public.  And 
having  to  that  purpose  advised  with  some  of  my  more  judicious  friends,  and 
being  encouraged  by  some,  and  not  discouraged  by  others,  I  did  at  last  resolve 
to  attempt  to  publish  and  put  in  print  the  same.  And  calling  to  mind  that  the 
COMMON  ASSURANCES  and  CONVEYANCES  of  the  Kingdom  (whereupon  the 
whole  estates,  and  consequently  the  livelihoods,  of  very  many  depend)  are  matters 
of  great  importance,  and  that  concern  most  men ;  and  that  therefore  the  legal 
learning  thereof  must  needs  be  of  great  and  daily  use.  And  considering  withal 
the  mischief  arising  every  where  by  the  rash  adventures  of  sundry  ignorant  men 
that  meddle  so  much  in  these  weighty  matters,  there  being  now  almost  in  every 
parish  an  unlearned,  and  yet  confident,  pragmatical  attorney,  (not  that  I  think 
them  all  jto  be  such,)  or  a  lawless  scrivener,  that  may  perhaps  have  some  law 
books  in  their  houses,  but  never  read  more  law  than  is  on  the  backside  of 
Littleton,  or  an  ignorant  vicar,  or  it  may  be  a  blacksmith,  carpenter,  or  weaver, 
that  have  no  more  books  of  law  in  their  houses,  than  they  have  law  in  their  heads, 
and  yet  as  apt  and  able  (if  you  will  believe  themselves)  either  to  judge  of  a 
conveyance,  and  by  the  rules  of  law  (of  all  which  they  are  utterly  ignorant)  to 
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determine  of  the  strength  and  goodness  of  a  title  or  estate  already  made,  or  to 
make  a  conveyance  to  transfer  the  property  of  things  from  man  to  man,  as  the 
most  learned  and  best  counsellor  of  them  all ;  and  therefore  undertake  with  great 
confidence,  and  dispatch  without  any  scruple,  any  business  whatsoever  offered  to 
their  hands :  wherein  they  deal  with  men  in  their  estates,  as  many  that  are  called 
physicians  (but  in  truth  empiricks)  deal  with  men  in  their  bodies,  (an  evil,  fit  for 
the  consideration  of  Parliament).     How  they  come  to  this  their  supposed  dex- 
terity and  skill  is  a  wonder,  except  that  saying  be  false,  Nemo  nascitur  artifex. 
Either  it  must  be  born  with  them,  or  they  must  have  it  by  education,  or  they 
must  not  have  it  at  all.     But  if  they  will  tell  me  they  have  good  precedents, 
I  will  tell  them  that  a  good  conveyancer  must  be  as  well  able  to  judge  of  the 
validity  of  the  title,  and  primitive  estate  of  him  that  is  to  convey,  (which  a  man 
can  never  do  without  knowledge  of  the  rules  of  law,  no  more  than  a  blind  man 
can  judge  of  colours,)  as  to  make  a  derivative  estate  and  conveyance  by  a  good 
precedent;  for  scire  est  per  causas  scire,  as  the  philosopher  speaks.     And  as  weH, 
for  aught  I  know,  may  a  man  be  an  able  physician  by  certain  medicines  only,  that 
never  read  so  much  as  the  grounds  of  physic,  as  such  men  be  able  conveyancers 
by  their  precedents  only,  that  never  read  so  much  as  the  maxims  of  law :  Nullunt 
medicamenturn  idem  est  in  omnibus.     For  my  part  I  must  ingenuously  profess 
that  I  can  scarce  look  into  a  title  or  meddle  with  a  conveyance  of  weight,  wherein 
I  cannot  make  and  move  more  doubts  and  questions,  than  I  am  able  to  resolve 
and  answer ;  and  therefore  these  men  have  gotten  the  start  of  me  much.  And  yet 
much  marvel  it  is  to  see  how  these  empiricks  of  the  law  (if  I  may  so  call  them) 
are  sought  unto  and  made  use  of,  and  that  not  only  in  lesser,  but  oft-times  in 
greater  and  more  weighty  businesses,  and  that  without  the  assistance  of  any  others 
more  able  and  sufficient;  the  which  is  not  for  lack  of  opportunity  of  rinding  more 
learned  men  in  the  law,  for  there  is  a  sufficient  store  of  them  in  all  places :  nor 
do  those  that  employ  these  empiricks  of  the  law,  always  save  (if  they  think  it 
saved)  money  hereby ;    for,  besides  the  great  mischief  which  is  oft-times  done 
themselves  by  the  unskilfulness  of  these  workmen,  some  of  them  by  reason  of 
their  much  custom   are  grown  more  chargeable  than  an  ordinary  counsellor, 
whose  fee  is  certain  and  known,     But  of  these  empiricks  of  the  law  and  those 
that  make  use  of  them,  I  might  say,   as  sometime  our  blessed   Saviour  said, 
Let  them  alone,  the  blind  leaders  of  the  blind,     Howbeit,  being  now  called 
(as  I  conceive)  hereunto,  J  choose  rather  to  admonish  them,  and  to  tell  the  first 
sort,  that  I  conceive  them  to  be  usurpers  upon,  and  intruders  into,  other  mens' 
callings,  and  that  they  thrust  their  sickles  into  other  mens'  harvest,  and  that  they 
have  not  yet  learned  that  rule  of  divinity,  To  abide  in  the  calling  wherein  they 
are  called,  but  exercise  themselves  in  things  to  high  for  them  ;  nor  yet  have  they 
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learned  this,  Ne  sutor  ultra  crepidam,  Let  not  the  cobler  go  beyond  his  last ; 
nor  have  they  learned  that,  In  quo  quisque  norit  in  hoc  se  exerceat ;  and  let  me 
tell  the  latter  sort,  that  they  heed  not  enough  this  saying,  Caveat  Emptor;  nor 
believe  that  saying,  Cuique  in  arte  sua  credendum,  That  every  man  is  to  be 
believed  in  his  own  art.  But  if  you  will  say  to  me,  that  these  men  do  their  work 
well,  and  their  work  doth  succeed  well ;  I  will  say  to  you,  that  the  blind  may 
happily  hit  the  mark  ;  and  it  may  fall  out  that  sometimes  they  do  their  work  well, 
and  it  doth  succeed  well,  but  oft-times  woeful  experience  sheweth  the  contrary, 
and  that  many  men  have  been  much  mischieved  every  where  by  the  ignorance 
of  these  men.  Wherefore  1  wish  both  sorts  of  them  to  doubt  more,  and  to  be 
well  advised  in  these  affairs,  as  the  law  doth  presume  every  one  will  be ;  for 
therefore  is  it  indeed  that  a  will  hath  a  more  favourable  interpretation  than  a 
deed,  because  mens'  wills  are  oft-times  made  in  haste,  and  it  is  presumed  men 
take  who  they  can  to  make  them ;  but  men  for  the  making  of  their  deeds  are  not 
put  upon  those  straits,  but  they  take  advice  of  learned  men  therein.  And  the 
more  to  move  men  herein,  and  to  redress  the  evil  before  discovered,  I  have  herein 
set  forth,  under  certain  general  titles  or  common  places,  the  greatest  part  of  the 
judgments,  statutes,  resolutions,  and  cases,  that  do  contain  or  concern  the  learn- 
ing of  the  COMMON  ASSURANCES  of  the  kingdom;  so  as  I  think  I  may  truly 
say,  under  reformation,  that  there  are  few  material  things,  as  touching  this  sub- 
ject, to  be  found  any  where  dispersed  in  the  volumes  of  the  law,  but  they  are  to  be 
found  somewhere  herein ;  and  that  there  shall  not  happen  one  case  of  a  hundred, 
but  a  hundred  to  one  the  diligent  reader  may  here  find  the  case  itself,  or  some 
case  that  by  good  inference  may  be  applied  to  it.  Not  that  I  would  have  men 
now  to  rest  upon  this  help,  and  be  less  careful,  and  more  careless  to  take  advice 
of  the  lawyer  than  heretofore,  (for  this  is  the  disease  I  labour  to  cure,)  for 
although  it  may  be  that  hereby  these  matters  are  made  in  some  measure 
conspicuous,  yet  to  say  the  very  truth,  besides  that  the  subject-matter  of  law  is 
somewhat  transcendant,  and  too  high  for  ordinary  capacities,  the  manner  of 
putting  of  cases  is  so  concise,  the  distinctions  and  differences  of  law  are  so  many, 
that  it  is  hard  for  any  man,  not  well  read  in  the  laws  in  general,  to  judge  or  make 
use  of  any  part  of  them  in  particular,  and  rightly  and  fully  to  apprehend  and 
apply  the  things  herein  set  forth :  and  therefore  I  dare  not  advise  men  to  rest 
altogether  hereupon,  nor  can  I  forbear  to  tell  them  it  is  very  dangerous  so  to  do. 
But  my  aims  and  ends,  being  also  the  uses  and  commodities  I  expect  and  look; 
after  from  this  work,  are,  first  of  all,  that  such  men,  before  spoken  of,  may  see 
by  the  view  of  the  infinite  variety  of  cases,  points,  and  questions,  as  touching 
these  matters,  discovering  also  so  many  by-ways  wherein  men  conversant  therein 
may  walk,  how  much  there  goes  to  making  up  of  an  able  conveyancer,  and  that 
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it  is  not  so  easy  a  matter  to  judge  of  a  title,  give  advice  upon  a  Conveyance,  and 
make  these  Common  Assurances,  as  men  dream  of,  and  that  therefore  men  learn 
more  to  suspect  themselves  and  others  herein ;  and  to  these  it  may  serve  as  a 
light  in  a  dark  place.  Secondly,  that  by  this  the  lawyer  and  student  may  in 
some  measure  readily  find  together  what  he  desires  touching  these  matters ;  and 
to  him  it  may  serve  for  a  table  or  remembrancer.  And  lastly,  that  every  man  may 
be  the  better  able,  by  the  help  thereof,  to  understand,  open  and  put  his  own  case 
to  his  lawyer,  and  to  move  more  pertinent  questions  to  him :  and  other  uses  I' 
would  have  no  man  to  make  of  it.  In  the  use  of  this  work  therefore  I  must 
give  thee  two  advertisements  or  caveats :  First,  that  if  thou  desire  to  find  any 
thing  in  particular  therein  contained,  that  thou  read  the  whole  chapter,  or  at  least 
the  whole  question  and  division  of  the  chapter,  wherein  that  thing  is  contained. 
And  secondly,  that  thou  dost  not  confidently  build  and  rely  upon  any  thing  therein 
alone  without  advice  from  the  learned  lawyer  also,  or  at  least  without  a  serious  and 
judicious  perusal  of  the  authorities  and  books  themselves  to  which  thou  art 
therein  referred :  Melius  est  petere  forties  quant  sectari  rivulos.  Some  other 
things  there  are  also  here  inserted,  as  falling  aptly  under  the  title,  albeit  they  be 
not  altogether  pertinent  to  the  subject-matter.  And  all  these  sweet  flowers  of 
the  law,  growing  sparsim  in  the  great  fields  of  the  volumes  of  the  Common  and 
Statute  Laws,  have  I  thus  painfully  gathered,  bound  up,  and  commended  to  thy 
charitable  censure :  no  doubt  but,  in  my  desire  to  grasp  and  take  up  so  much, 
I  have  taken  and  bound  up  some  grass  withal],  which  I  hope  shall  not  offend.  If 
so  be  that  I  find  it  have  a  fragrant  smell  with  thee,  I  shall  think  I  have  recom- 
pense enough  for  my  pains.  But  if  any  man  think  me  too  presumptuous  to 
attempt  this  enterprise,  let  him  know  first,  that  there  is  nothing  of  mine  in  it  but 
the  method,  (and  that  not  mine  neither  altogether,)  the  matter  thereof  being 
nothing  else  but  the  judgments,  resolutions,  and  opinions  of  the  Judges  of  the 
law  in  succeeding  times:  and  then  as  I  have  not  trusted  myself,  so  they  shall  not 
trust  me  altogether  in  these  things.  For  I  do  freely  acknowledge  mine  own 
weakness  and  want  of  judgment,  and  that  I  am  the  unmeetest  and  unworthiest 
of  all  men  to  undertake  such  a  work,  not  one  of  a  thousand,  but  the  meanest  of 
ten  thousand.  And  this  I  have  done  is  a  poor  something  sufficient  only  to  give 
them  that  are  more  learned,  occasion  to  do  something  more  exactly  in  this  kind. 
If  any  man  dislike  the  publishing  of  it  in  the  English  tongue,  and  think  perhaps 
it  may  make  the  law  to  be  the  more  despised,  and  the  practitioner  of  the  law 
the  less  regarded  and  used,  I  do  wonder  at  the  dislike  of  such  a  man :  for  to  me 
there  appears  no  more  reason  why  to  keep  the  laws  in  an  unknown  language  that 
they  may  be  kept  from  the  knowledge  of  the  people,  than  papists  have  to  keep 
the  scriptures  and  their  prayers  in  a  language  unknown  to  the  people ;  these 
being  the  laws  by  which  the  people  are  to  be  governed,  and  the  law  being  the 
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best  inheritance  of  the  subject.  The  wisdom  of  the  Parliament  hath  thought 
fit  to  commend  all  the  statute  laws  to  the  people  in  English,  and  to  appoint  that 
the  pleadings  should  be  in  English.  And  have  we  not  many  books  of  law  in 
English  already,  as  Littletons  Tenures,  Doctor  &  Student,  Finche's  Law,  Justice 
Doderidge's  Treatises,  Coke  upon  Littleton,  the  Woman's  Lawyer,  and  many 
others  ?  and  are  not  these  useful  and  profitable  ?  and  besides  the  greatest  part  of 
the  proceedings  in  Chancery  (the  court  of  greatest  employment  within  the  King- 
dom) are  in  English.  And  if  it  be  meet  any  part  of  the  law  be  in  the  native 
tongue,  it  should  seem  it  is  meet  this  part  should  be  so,  because  it  concerneth 
so  many  men,  and  them  also  so  much,  that  they  may  see  and  understand  somewhat 
in  their  own  evidences.  And  therefore  as  we  have  turned  their  deeds  from  Latin 
to  English,  so  let  us  also  turn  some  of  the  law  touching  these  deeds  out  of 
French  into  English.  Bonum  quo  communius  eo  melius.  And  I  see  no  reason 
why  in  law  more  than  in  physic  the  discovery  of  the  art  should  make  the  art  or 
artists  the  less  regarded.  But  (under  correction)  I  should  think  that  it  will  rather 
make  them  both  the  more  esteemed,  as  a  jewel  whose  properties  are  known,  and 
that  it  will  make  them  the  more,  and  other  men  we  have  before  spoken  of  the 
less,  to  be  used  and  employed  in  their  affairs  ;  for  the  more  men  know,  the  less 
they  think  they  know,  and  the  more  they  doubt ;  and  nothing  moves  men  to  be 
so  bold  and  confident  in  these  matters  as  their  ignorance,  according  to  the 
proverb,  Who  so  bold  as  blind  Bayard?  And  for  further  answer  to  this,  I 
wish  men  to  see  the  preface  of  the  Lord  Coke  upon  Littleton,  And  if  any  man 
have  any  thing  else  to  object  and  except,  (for  some  there  are  that  will  neither 
put  forth  their  own  strength  to  do  good,  nor  bear  with  others  that  do  so,)  I  wish 
them  to  undertake  the  same  subject,  and  to  perfect  and  supply  my  defects.  And 
so  committing  thee  to  God,  and  this  work  to  thy  favourable  censure, 

I  am,  thy  true  friend, 

W.  S. 
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and  where  a  deed  may  be  good  in  part  and  void  in  part  :  or  good  against  one 
person  and  void  against  another  ;'  or  not.  —  8.  How  and  to  what  time  a  deed  shall 
have  relation  ;  and  when  it  shall  begin  to  take  effect.  —  9-  When  and  where  a  deed 
must  be  shewed  in  court  ;  and  how  long  it  shall  abide  there  ;  and  who  may  take 
advantage  of  it.  —  10.  Where  one  may  say  his  deed  was  delivered  at  another 
time,  or  in  another  place. 

CHAPTER  V. 

Exposition  of  Deeds. 

1.  Premises.  —  2.  Habendum.  —  3.  Recital.  —  4.  Where  it  is  needful  ;  or  not.  — 
5.  Where  misrecital  will  hurt  a  deed  ;  or  not.  —  6.  Exception.  —  7.  What  shall  be 
said  a  good  exception  ;  or  not.  —  8.  Tenendum.  —  9*  Reservation  or  Rcddendum. 
30.  What  shall  be  said  a  good  reservation;  and  what  not.  —  10.  Condition.  — 
II.  Warranty.  —  12.  Covenant.  —  13.  How  and  to  what  purpose  a  deed  of  grant 
in  gross  shall  enure,  and  be  construed  and  taken.  —  14.  How  a  deed  of  grant  shall 
be  construed  and  taken  in  all  the  parts  and  branches  thereof:  the  exposition  of 
the  several  parts  of  the  deeds  of  grant  :  and  how  the  words  and  sentences  therein 
shall  be  taken  :  in  the  exception  ;  and  how  that  shall  be  taken.  —  1st.  In  the  thing 
cxcepted.  —  2dly.  In  the  time. 
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CHAPTER   VI. 

Of  a  Condition. 

1.  Definition  of  a  condition. — 2.  Different  kinds  of  conditions. — 3.  What  things 
may  be  made  and  done  upon  condition,  and  to  what  things  a  condition  may  be 
annexed;  or  not:  and  how  it  may  be  made  and  annexed  thereunto. — 4.  The 
nature  of  a  condition  in  deed,  and  of  a  limitation. — ,5.  When  an  estate  shall  be 
conditional,  and  what  words  will  make  a  condition,  and  what  not;  and  how  a, 
condition  may  be  known  from  a  covenant,  or  limitation. — 6.  What  shall  be  said 
a  condition  in  law,  and  when  an  estate  shall  be  subject  to  such  a  condition. — 
7.  What  shall  be  said  a  good  condition  in  deed  or  limitation  in  its  original  crea- 
tion; and  what  not. — 1st.  For  the  manner,  frame,  and  order  of  making  it. — 
2d.  For  the  manner  and  substance  of  it. — 8.  How  a  condition  in  deed,  or  a  limi- 
tation shall  be  taken  and  expounded :  and  how  it  must  and  ought  to  be  performed. 
1st.  In  respect  of  persons. — 2dly.  In  respect  of  time. — Sdly.  In  respect  of 
place. — 4thly.  In  respect  of  other  matters. — 9.  When  and  how  a  condition  or  li- 
mitation shall  be  said  to  be  performed ;  or  not. — 1st.  When  the  act  is  to  be  done 
between  the  parties  themselves. — 2dly.  When  the  act  is  to  be  done  by  a  .stranger. 
Sdly.  When  the  act  is  to  be  done  to  a  stranger. — 10.  What  act  shall  be  a  breach 
of  a  condition  in  deed  ;  and  when  a  condition  in  deed  shall  be  said  to  be  broken  ; 
or  not. — 11.  When  a  condition  in  law  shall  be  said  to  be  broken;  or  not. — 
12.  Who  may  enter  for  a  condition  broken;  and  what  persons  shall  take  ad- 
vantage of  a  condition  or  limitation ;  and  what  not. — 13.  Where  entry  or  claim 
is  needful  to  avoid  an  estate  on  condition ;  and  where  a  man  may  take  advantage 
of  a  condition  without  entry,  or  claim,  and  where  not. — 14.  WThen  a  condition 
broken  shall  make  the  estate,  &c.  void  ab  initio;  and  when  not:  and  to*  what 
intents  the  lessor,  feoffor,  &c.  shall  be  adjudged  by  his  re-entry  to  be  in  of  his 
first  estate,  and  to  what  intents  not. — 15.  When  and  by  what  means  a  condition 
shall  be  discharged  and  extinguished  for  ever,  or  suspended  for  a  time  ;  or  not. 
1st.  By  the  act  of  God. — 2dly.  By  the  act  of  law. — Sdly.  By  the  act  of  parties. 
4fhly.  By  the  act  of  a  stranger. 

CHAPTER    VJI. 
Of  a  Covenant. 

1.  Definition  of  a  covenant. — 2.  Different  kinds  of  covenants. — 3.  The  use 
and  operation  of  it. — 4.  What  shall  be  said  a  good  covenant  in  a  deed,  upon 
which  an  action  of  covenant  maybe  had;  and  what  not. — 1st.  In  respect  of 
the  manner  of  making  it. — 2dly.  In  respect  of  the  matter  or  substance  of  it. — 
5.  What  shall  be  said  a  good  covenant  in  law,  upon  which  an  action  of  covenant 
may  be  had ;  and  when  not. — 6.  How  a  covenant  in  deed  or  law  shall  be  taken 
and  expounded:  and  how  it  shall  be  performed. —  7.  When  a  covenant  in  deed  or 
law  shall  be  said  to  be  broken ;  and  when  not ;  and  how. — 8.  Who  shall  or  may 
have  advantage  of  a  covenant  in  deed  or  law,  and  bring  a  writ  of  covenant  upon 
the  breach  of  it;  or  not. — 9-  Who  shall  be  bound  and  charged  by  a  covenant: 
and  against  whom  a  writ  of  covenant  doth  lie;  and  where;  or  not. — 10.  When  a 
covenant  shall  be  said  to  be  gone  and  discharged ;  and  when  not ;  and  how. 
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Of  a  Warranty. 

1.  Definition  of  a  warranty. — 2.  Different  kind  of  warranties.' — 3.  The  fruit  and 
effect  of  it,  and  what  use  may  be  made  of  it. — 4.  What  words  and  clauses  in  a 
deed  will  make  a  warranty ;  or  not. — 5.  To  what  things  a  warranty  may  be  an- 
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warranty  in  law:  and  how  it  shall  bar  and  bind. — ?.  What  shall  be  said  a  good 
warranty  in  deed ;  or  not :  and  how  it  shall  bar  and  bind. — 8.  What  shall  be  said 
a  lineal  warranty :  and  how  such  warranty  shall  bar. — 9.  What  shall  be  said  a 
collateral  warranty  :  and  how  such  a  warranty  shall  bar. — 10.  What  shall  be  said  a 
warranty  that  doth  begin  by  disseisin  :  and  what  such  a  warranty  doth  work. — 
1 1.  How  a  warranty  shall  be  taken. — 12.  Who  may  take  advantage  of  a  warranty ; 
and  how  and  against  whom  it  may  be  taken. — 13.  When  a  warranty  shall  be  said 
to  be  defeated,  determined,  or  avoided  :  and  how ;  or  not. 
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Of  a  Feoffment. 

J.  Definition  of  a  feoffment. — 2.  Different  kinds  of  feoffments. — 3.  The 
nature  and  operation  of  it. — 4.  Who  may  make,  or  take  by  feoffment :  and  what 
shall  be  said  a  good  feoffment;  or  not:  and  what  things  are  requisite  thereunto. 
1st. — In  respect  of  the  persons  thereunto,  and  the  quality  of  their  estate. — 2dly.  In 
respect  of  the  matter  whereof  it  is  made. — 3dly.  In  respect  of  the  premises  or 
possession  of  other  persons  on  the  land  at  the  time  of  the  feoffment  made. — 
4thly.  In  respect  of  the  manner  of  making  it. — 5.  Livery  of  seisin,  what  it  is. — 
6.  The  different  kinds. — 7.  The  nature  and  operation  of  it. — 8.  Where  and  in 
what  cases  it  is  requisite ;  or  not. — 9.  How  it  may  be  and  must  be  made :  and 
what  shall  be.  said  a  good  livery  of  seisin ;  or  not. — 1st.  In  respect  of  the  persons 
that  make  it,  and  to  whom  it  is  made,  and  the  quality  of  their  estate. — 2dly.  In 
respect  of  the  time  when  it  is  made. — 3dly.  In  respect  of  the  place  or  thing 
wherein  it  is  made. — 4thly.  In  respect  of  the  presence  or  possession  of  others — 
5thly.  In  respect  of  the  matter  whereof  it  is  to  be  made. — 6thly.  In  respect  of 
the  manner  and  order  of  making  it. — 10.  Where  livery  of  seisin  made  or  taken 
by  an  attorney  shall  be  good ;  and  where  not :  and  what  warrant  is  sufficient. — • 
11.  How  it  shall  enure,  and  be  taken  and  construed. 
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Of  a  Bargain  and  Sale. 

1.  Definition  of  a  bargain  and  sale. — 2.  Different  kinds  of  bargains  and  sales." 
3.  The  effect  of  it. — 4.  Of  what  things  a  bargain  and  sale  may  be ;  or  not. — 
5.  What  shall  be  said  a  good  bargain  and  sale :  and  what  things  are  requisite  to 
make  such  a  bargain  and  sale ;  or  not. — 6.  How  a  bargain  and  sale  shall  be 
taken. — 7-  How  and  to  what  purposes  a  deed  of  bargain  and  sale  of  lands  and 
the  inrolment  thereupon  shall  relate  :  and  how ;  and  to  what  purposes  not. 
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Of  a  Gift. 
Definition  of  a  gift. 
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Of  a  Grant 

1.  Definition  of  a  grant. — 2.  Different  kinds  of  grants. — 3.  Tilings  neces- 
sarily requisite  to  every  good  grant. — 4.  What  shall  be  said  a  good  and  sufficient 
grant,  gift  or  sale;  or  not. — 1st.  For  the  manner  of  it :  and  what  may  be  granted 
without  deed ;  or  not ;  and  how. — 2d.  In  respect  of  the  person  of  the  grantor,  &c. 
and  the  naming  of  him  ;  and  who  may  be  a  grantor ;  and  how. — 3d.  In  respect 
of  the  grantee  and  the  naming  of  him :  and  who  may  be  a  grantee,  &c. :  and  how. 
4th.  In  respect  of  matter  touching  the  thing  granted,  charged,  &c. — 1st.  In 
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or  chargeable  ;  or  not. —  1st.  In  respect  of  the  nature  of  the  thing  itself. — 2d.  In 
respect  of  the  estate,  property,  and  possession  of  the  grantor. — 3d.  In  respect  of 
a  former  grant  of  the  same  thing. — 4th.  In  respect  of  the  naming  or  description 
of  the  thing  granted. — 5th.  In  respect  of  matter  in  some  other  parts  of  the 
giant. — 1st.  In  the  commencement  of  the  estate. — 2d.  In  the  limitation  of  the 
estate  :  or  in  the  habendum  of  the  grant. — 6th.  In  respect  of  the  end  or  ground 
of  the  grant. — 7th.  In  respect  of  the  omission  of  some  ceremony,  &c. — 5.  What 
shall  be  said  a  good  grant  in  the  nature  of  a  release  or  discharge:  or  not, 

C  H  A  P  T  E  R   XII. 

Of  an  Attornment. 

I.  Definition  of  an  attornment — 2.  Different  kinds  of  attornments — 3.  The 
effect  of  it. — 4.  Where  and  in  what  cases  the  attornment  of  the  tenant  is  neces- 
sary; or  not;  and  how;  and  to  what  intents — 5.  By  whom  an  attornment  may 
and  must  be  made ;  or  not. — 6.  To  whom  an  attornment  may  and  must  be  made  ; 
or  not. — 7.  When  and  at  what  time  the  attornment  must  be  made. — 8.  The  man- 
ner of  making  an  attornment :  and  what  shall  be  said  a  good  attornment ;  or 
not. — Q.  Who  shall  be  compelled  to  attorn  ;  or  not;  and  where. — 10.  Hovyan  a?- 
torn  men  t  shall  enure  and  be  taken. 
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Of  a  Lease. 

1.  Definition  of  a  lease. — 2,  Different  kind  of  leases. — 3.  Things  necessarily 
required  in  every  good  lease. — 4.  What  shall  be  said  a  good  and  sufficient  lease 
for  life  or  years  :  or  not. — 1st.  In  respect  of  the  persons  of  the  lessor  ar.d  the 
lessee,  the  thing  wasted  and  the  estate,  property  or  possession  of  the  lessor 
therein.— 2d.  In  respect  of  the  manner  of  the  agreement,  and  the  words  whereby 
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the  same  is  set  down :  and  what  words  will  make  an  estate  for  life  or  years. — 
3d.  In  respect  of  the  commencement  and  continuance,  and  end  of  the  term  or 
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at  will :  or  not. — 9«  Where  a  lease  for  life  or  years  shall  be  void  ipso  facto  by 
the  death  of  the  lessor  or  by  other  means :  or  not ;  but  voidable  by  entry,  fyc, 
and  how. 
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Of  a  Feoffment,  Gift,  Grant,  and  Lease. 

1.  Where  and  by  what  means  a  feoffment,  gift,  grant,  or  lease,  and  the  estate 
thereby  made,  being  good  at  first,  becometh  void,  by  matter  ex  post  facto,  and 
may  be  avoided  or  not :  and  how. — 2.  Where  a  man  may  void  his  own  grant,  or 
not:  and  how. — 3.  Where  and  by  what  means  a  feoffment,  gift,  grant,  or  lease, 
or  the  estate  thereby  made,  being  void  or  voidable  at  the  first,  may  become  good 
by  matter  ex  post  facto:  or  not. — 4.  Where  and  \\hen  a  feoffment,  gift,  grant,  or 
lease,  may  be  good  for  one  time,  and  void  for  another;  and  good  against  one 
person,  but  void  against  another ;  and  good  in  part,  and  void  in  part :  or  not. — 

5.  Who  may  avoid  a  feoffment,  gift,  grant,  or  lease,  that  is  voidable  :    or  not : 
and  how. 
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Of  an  Exchange. 

1.  Definition  of  an  exchange. — G.  The  effect  and  form  of  it. — S.  How  an 
exchange  must  be  made :  and  what  shall  be  said  a  good  exchange  :  or  not.— 
1st.  In  respect  of  the  parties  thereunto,  and  their  estates. — 2d.  In  respect  of  the 
matter  whereof  it  is  made,  or  the  nature  of  the  thing  exchanged  :  and  of  what 
things  and  estates  an  exchange  may  be  made. — 3d.  In  respect  of  the  manner  of 
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ex  post  facto:  and  how  :  and  where  not. — 7-  Who  may  take  advantage  of  a  void 
or  voidable  exchange:    or  not:    and  when. — 8.  Where  an  exchange  voidable  at 
first  iT.tth  become  good  by  matter  w  post  facto:  or  not. 
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CHAP.  I. 

OF  COMMON  ASSURANCES  IN  GENERAL. 

THE  common  or  general  assurances  or  conveyances  of 
the  kingdom  (being  that  by  which  commonly  the  pro- 
perty of  things  is  made  or  changed)  are  of  two  sorts,  or, 
are  made  two  manner  of  ways,  viz.  either  by  matter  of 
record,  or  by  matter  of  deed.  Those  that  are  made  by 
matter  of  record,  also,  are  made  either  by  matter  of  re- 
cord of  a  more  high  riatiire  and  extraordinary  way,  or  by 
matter  of  record  of  a  more  low  nature  and  ordinary  way. 
Those  assurances  that  are  made  by  matter  of  record  of  a 
more  high  nature,  are  such  as  are  made  by  act  of  par- 
liament, of  which  we  intend  not  to  treat  at  all,  neither 
do  we  intend  to  meddle  with  those  assurances  that  are 
made  by  the  king  unto  his  subjects,  as  being  matters  more 
transcendent  and  intricate  (a) ;  but,  those  we  intend  to 
treat  of  are  only  the  common  assurances  or  conveyances 
that  are  made  between  subject  and  subject,  and  are  of 
ordinary  and  daily  use  for  the  transferring  of  the  property 
of  lands,  tenements,  and  hereditaments  from  one  man  to 
another.  And  of  these  there  are  observed  to  be  ten  kinds ; 
two  whereof  are  made  by  matter  of  record,  as  a  fine,  which 
is  said  to  be  a  feoffment  of  record,  and  a  common  recovery, 
which  is  in  the  nature  also  of  a  feoffment  of  record ;  and 
the  rest  are  by  matter  of  deed;  as  first,  by  feoffment; 
secondly,  by  grant;  thirdly,  by  bargain  and  safe,  by  deea 
indented  and  inrolled ;  fourthly,  by  lease ;  fifthly,  by  ex- 
change; sixthly,  by  surrender;  seventhly,  by  *release  or  *  P  2, 

(a)  It  may  not  be  imp-opcr  to  say  a  few  words  on  the  subject  of  grants  or  assurances  made  by  the 
crown.  No  estate  of  freehold  can  be  conveyed  by  the  crown  but  by  matter  of  record.  Doct.  and! 
Stud.  I).  1 .  d.  8.  The  construction  of  a  grant  from  the  crown  differs'  materially  from  the  construction 
of  a  conveyance  from  one  subject  to  another.  A  grant  or  conveyance  by  a  subject  is  construed1  as 
mucti  as  possible  in  favor  of  the  grantee;  but  a  grant  from  the  king  at  the  suit  of  the  grantee,  is  always 
expounded  in  favor  of  the  crown.  Where,  indeed,  the  grant  is  expressed  to  be  of  the  special  filtor  of 
the  crown,  and  not  at  the  instance  of  the  grantee,  there  it  receives  a  construction  more  favorable 
to  the  grantee.  Since  the  act,  however,  which  restrains  the  crown  from  alienating  its  possessions  for 
more  than  three  lives,  or  thirty-one  years  (1  Ann.  stat.  1.  chap.  7.  sect.  5.),  the  doctrine  relative  to 
grants  from  the  crown  has  become  less  important  than  it  previously  was.  Advowsons,  indeed,  estates 
forfeited  for  treason  or  felony,  or  seised  into  the  hands  of  the  crown  upon  outlawry,  or  taken  in  exe- 
cution for  debt  due  to  the  crown,  are  exceptcd  out  of  the  operation  of  the  act;  as  are  also  grants  of 
copyholds.  See  also  the  act  of  the  39th  and  40th  of  Geo.  3.  ch.  88,  relating  to  estates  of  the  king 
purchased  out  of  tb«  privy  purse. 

B  confirmation, 
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confirmation,  both  which  are  in  nature  of  grants;  eighthly, 
by  devise,  or  by  last  will  and  testament.  And  some  of 
these  also  serve  to  transfer  the  property  of  other  things, 
as  well  as  of  lands,  and  some  of  them  also  have  other 
operations  and  uses,  as  well  as  to  change  and  alter  pro- 
perty, and  pass  things  from  one  man  to  another,  as  will 
appear  in  their  proper  places.  And  the  first  thing  we 
shall  begin  upon,  shall  be  the  learning  of  a  fine  and  com- 
mon recovery ;  and  first,  of  a  fine. 


CHAP.  II. 
OF    A    FINE. 

Fme,2u«.         rpHIS  word  is  ambiguously  taken  in  our  law;  for  some-  Terms  of  the 

A    times  it  is  taken  for  a  sum  of  money  or  mulct  im-  ^  Lit.  12<T 

posed  or  laid  upon  an  offender  for  some  offence  done,  and  ^  120. 

then  also  it  is  called  a  ransom.     And  sometimes  it  is  taken  Plow.  357. 


for  an  income,  or  a  sum  of  money  paid  at  the  entrance  of  West. 
a  tenant  into  his  land  :  and  sometimes  it  is  taken  for  a  final  Par 
agreement  or  conveyance  upon  record,  for  the  settling  and 
securing  of  landg  and  tenements  ;  and  in  this  sense  it  is 
taken  here,  and  so  it  is  defined  by  some  to  be,  an  acknow- 
ledgment in  the  king's  court  of  the  land,  or  other  thing, 
to  be  his  right  that  doth  complain  :  and  by  others,  a  cove- 
nant made  between  parties,  and  recorded  by  the  justices  : 
and  by  others,  a  friendly,  real,  and  final  agreement  amongst 
parties,   concerning   any  land,   or  rent,    or  other  thing, 
whereof  any  suit  or  writ  is  hanging  between  them  in  any 
court:  and  by  others,  more  fully,  an  instrument  of  record 
of  an  agreement  concerning  lands,  tenements,  or  heredi- 
taments, duly  made  by  the  king's  licence,  and  acknowledged 
by  the  parties  to  the  same,  upon  a  writ  of  covenant,  writ 
of  right,  or  such  like,  before  the  justices  of  the  common 
pleas,  or  others  thereunto  authorized,  and  engrossed  of 
record  in  the  same  court,  to  end  all  controversies  thereof, 
both  between  themselves  which  be  parties  and  privies  to 
the  same,  and  all  strangers  not  suing  or  claiming  in  due 
time  (6).    And  in  every  fine  there   is  a  suit  supposed, 

wherein 

(fe)  Lord  Coke  defines  a  fine  to  be,  a  feoffment  on  record,  whereby  a  freehold  may  pass  by  the  com- 
mon law  without  any  livery  of  seisin.  Co.  Lift.  50.  In  Hunt  v.  'Bourne,  l  Salk.  339,  the  court  of 
king's  bench,  however,  denied  a  fine  to  be  a  feoffment  of  record,  and  said  it  was  improperly  so  called, 
but  that  the  meaning  was  —  "  that  it  hud  the  effect  of  a  feoffment  to  some  purposes,  if  he  that  levied 
*'  the  fine  was  seised  of  the  freehold  at  the  time  of  the  fine  levied  :"  and  in  Smith,  on  the  demise  of 
Dormer  v.  Packhurst  ,  Lord  Chief  Justice  Willes  objects  to  Lord  Coke's  definition,  and  opposes  to  it 
the  authority  of  Lord  Holt  and  Lord  Macclesfield,  viz.  "  that  a  fine  is  a  feoftment  upon  record,  when 
the  party  has  snch  an  estate  as  will  entitle  him  to  levy  a  fine,  that  is,  an  estate  of  freehold."  See 
3  Atk.  141.  According  to  Mr.  Justice  Blackstone  (in  the  second  volume  of  his  Commentaries,  348.), 
a  fine  may  with  more  accuracy  be  called  an  acknowledgement  of  a  feoffment  on  record.  But  this  defini- 
tion, whether  we  consider  it  as  applied  to  fines  generally,  or  to  any  particular  species  of  fine,  has  little 
better  claim  to  accuracy  than  Lord  Coke's.  This  will  be  evident  from  a  brief  view  of  the  nature 
and  application  of  the  different  kinds  of  fines.  The  most  common  species  of  fine,  is  the  fine  sur 
conusence  de  droit  come  ceo,  fyc.  In  this  fine  the  conusojr  acknowledges  the  estate  to  belong  to  the 
conuseej  as  being  of  the  antecedent  gift  of  the  conusor.  It  is  applied  to  estates  either  of  freehold  OF 
fee-simple;  and  either  in  possession,  remainder,  or  reversion.  When  levied  of  on  estate  of  fee-simple 

or 
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wherein  the  party  that  is  .to  have  the  thing  is  called  the  Conmee  or  re- 
plaintiff,  and  sometimes  also  in  another  respect  the  co-  cognisee,  co- 
nusee  or  recognisee ;  and  the  other  that  doth  depart  with  nusor  or  recog- 
the  thing,  is  called  the  deforceant(c);  and  sometimes,  in  Dcforceant. 
another  respect,  the  conusor   or  recognisor.     And  it  is 
therefore   said   to   be,  Jinnlis  concordia,  quid  finem  ponit 
ncgotio,  adeb  ut  neutra  pars  litigantium  ab  ea  de  ccetero 
possit  recedere.     And  it  was  anciently  the  end  of  a  suit  in- 
deed; for  after  there  had  been  some  contention  about  the 
thing  by  suit,  the  parties  became  agreed  who  should  have 
it,  and  so  a  fine  was  levied  of  it,  and  there  was  an  end  of 
the  matter;  and  hence  it  is  said  to  be  fructus  or  effectus 
legis,  *because  it  gives  a  man  the  fruit  or  effect  of  his  suit.        *  p.  3. 
And  to  this  day,  therefore,  a  writ  doth  always  go  forth 
before  a  fine  can  be  levied;  and  this  is  now  one  of  the 
common  assurances  of  the  kingdom. 

Co.  5. 58. 43.          There  are  five  essential  parts  of  a  line.     First,  the  ori-  The  parts  of  it. 
Stat.  5  H.  4.      ginal  writ  taken  out  against  the  conusor,  for  without  this 
c' 14'  a  fine  cannot  be  levied  (rf).     Secondly,  the  king's  licence 

for  the  levying  of  the  fine,  and  for  this  the  king  is  to  have 
a  fine  or  sum  of  money,  which  is  called  king's  silver,  for  King's  silver, 
'    this  is  properly  that  money  which  is  due  to  the  king  in  1uid- 
the  court  of  common  pleas,  in  respect  of  a  licence  there 
granted  to  any  man  for  passing  a  fine ;  and  this  is  part  of 

-  i  n 

or  freehold  in  possession,  it  may,  perhaps,  without  much  inaccuracy,  be  called  the  acknowledgment  of 
a  feotfment  upon  record  ;  because  it  acknowledges  a  former  gift  by  the  conusor  to  the  conusee ;  and 
such  gift  might  have  been  (and  during  the  simpler  times  of  our  legal  jurisprudence  most  probably 
was)  made  by  feoffment.  But  where  this  species  of  fine  is  levied  of  a  remainder  or  reversion,  expect- 
ant  upon  an  estate  of  freehold,  or  of  any  other  estate  or  interest  of  which  a  feoffment  cannot  be  made, 
there  the  inaccuracy  of  Mr.  Justice  Blackstone's  definition  must  be  perfectly  obvious. 

A  fine  sur  done  grant  et  render,  like  a  fine  come  ceo,  acknowledges  a  right  in  the  conusee  as  of  the 
gift  of  the  conusor.  Like  a  fine  come  ceo  it  may  be  levied  of  an  estate  either  in  possession,  remainder, 
or  reversion:  but  it  has  a  property  peculiar  to  itself,  which  is,  that  the  conusee  may  grant  back  an 
estate  to  the  conusor,  or  limit  an  interest  to  a  stranger. 

As  this  species  of  fine  (though  now 'seldom  used)  may  be  levied  of  a  remainder  or  reversion  ex- 
pectant upon  an  estate  of  freehold,  it  r.iust  be  obvious  that  it  is  not  strictly  accurate— to  call  it  the 
acknowledgment  of  a  feoffment  upon  record ;  for  it  is  well  known  that  a  feoffment  cannot  be  made 
of  a  remainder  or  reversion  expectant  upon  an  estate  of  freehold. 

A  fine  sur  conusance  de  droit  tantum  merely  acknowledges  a  right  in  the  conusee,  but  without 
saying  how  such  right  arose ;  and  being  generally  levied  of  a  remainder  or  reversion,  it  must  be 
evident  that  Mr.  Justice  Blackstone's  definition  cannot,  with  any  regard  to  accuracy,  be  applied 
to  it.  His  definition  appears  to  be  equally  inapplicable  to  a  fine  sur  concessit,  which  is  mostly  levied 
in  order  to  limit  an  estate  for  life  or  years  ;  and  as  it  acknowledges  no  anterior  right  in  the  conusee, 
it  can  never  be  said  to  be  the  acknowledgment  either  of  a  feoffment  or  any  other  species  of  convey, 
ance. 

(c)  Deforcement  may  be  grounded  on  the  non-performance  of  a  covenant  real ;  and  therefore,  in 
levying  a  fine  of  lands,  the  person  against  whom  the  fictitious  action  is  brought,  upon  a  supposed 
breach  of  covenant,  is  called  the  deforceant.  3  Bl.  Com.  174. 

(</)  Since  the  statute  de  modo  levandi  fines  (18  Edw.  1.  stat.  4.)  a  fine  cannot  be  levied,  as  it  might 
have  been  at  one  time,  except  upon  a  suit  actually  commenced.  The  suit  must  be  commenced  by 
suing  out  an  original  writ ;  and  if  the  writ  is  countermanded  by  a  retraxit,  a  valid  fine  cannot  after* 
wards  be  levied  upon  it.  A  fine  however  levied  upon  such  a  writ  is  not  actually  void,  but  is  merely 
voidable.  Co.  Read.  10.  2  Inst.  513.  Bro.  Abr.  tit.  Fine,  82.  If  any  of  the  parties  to  the  writ 
happen  to  die  before  it  is  made  returnable,  the  fine,  so  far  as  respects  the  parties  dying,  will  not  be 
good.  Watts  v.  Berkitt,  Barnes,  220.  2  Wils.  Rep.  115.  Prec.  in  Ch.  150.  Price  v.  Davis,  Comb. 
57.71.  Clements  v.  Langhame,  2  Ld.  Raym.  872.  Wriglit  v.  Wickham,  Cro.  Eliz.  468.  Before  the 
statute  1  Ann.  c.  8.  all  suits  abated  by  the  death  of  the  king  ;  and  therefore  a  suit  commenced  (or  a 
writ  sued  out),  as  the  foundation  of  an  intended  fine  could  not  be  prosecuted.  But  the  act  just  no- 
ticed has  altered  the  law,  and  no  writ  or  suit  now  abates  by  the  demise  of  the  crown.  The  testc  of 
the  original  writ  must  not  be  on  a  Sunday  or  any  other  day  that  is  diet  nonjuridicua, 
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Concord,  quid,  the  revenues  of  the  crown  (e).     Thirdly,  the  conusance 

or  concord  itself,  which  is  the  very  agreement  between 

the  parties  that  intend  the  levying  of  the  fine,  how  and  in 

what  manner  the  thing  shall  pass,  and  doth  begin  thus ; 

Et  est  concordia  talis,  4'c.  and  this  is  the  foundation  or 

sub»tance  of  the  fine  (/) ;  for  if  upon  this  the  king's  silver 

be  entered,  albeit  the  conusor  die  afterwards,  yet  the  fine 

is  good)  and  the  note  or  foot  of  the  fine  are  but  abstracts 

K«tc  of  the      out  of  this.     Fourthly,  the  note  of  the  fine,  which  is  an 

me,  quid.          abstract  of  the  original  contract  or  concord,  and  doth 

begin  thus,  Inter  A.  querentem  $•  B  $"  ^-  dcforcientes^  Sfc. 

Foot  of  the       Fifthly,  the  foot  of  the  fine,  which  doth  begin  thus,  Htec 

fine,  quid.          cstftnalis  concordia,  fyc.  and  containeth  all  the  matter,  the 

(f)  The  king's  silver  i*  the  fine  paid  to  the  king  tor  his  licence,  to  compromise  or  accommodate  the 
suit.  The  parties  to  the  suit  are,  of  course,  all  supposed  to  be  living  at  the  payment  of  the  king's 
silver,  for  no  compromise  can  take  place  if  aiiy  of  them  .are  dead.  If  therefore  any  of  thenr should 
die  before  the  payment  of  the  king's  silver,  or  rather  before  the  payment  of  it  is  recorded  in  tllfe 
king's  silver  office,  in  that  case  the  fine  cannot  be  fiirthct  proceeded  in.  ThU  however  must  be  un- 
derstood with  some  qualifications.  If  there  are  t\vo  or  more  connsora,  and  one  of  them  happens  to 
die  before  the  entry  of  the  king's  silver,  the  fine  may  nevertheless  be  prtx  ceded  !•  ••  to  the  surviving 
conusors.  Ergfield's  case,  Hob.  329.  Cotton  v.  Barley,  Barnes,  215.  So  in  th* e«se  of  a  fine  levied 
in  vacation,  where  the  writ  of  entry  is  made  returnable  as  of  a  prtewfing  term  (whirhjt  may  be  in 
the  court  of  common  pleas),  there  th£  death  of  any  of  the  parties  before  the  entry  of  the  king's 
silver  will  not  affect  the  validity  of  the  fine  provided  it  is  afterwards  entered  M  «/u  day  prior  to  the 
forty's  death.  Farmer's  case.  Hob.  330.  Dyer,  220  b.  Anon.  1  Vi-ntr.  4f.  IUU  and  Cook,  3  Mod. 
14<>.  fiarbcr  v.  Nunn,  Barnes,  218.  If  indeed  any  of  the  parties  die  before  the  entry  of  the  kind's 
Silver,  and,  before  its  entry,  a  caveat  is  entered,  in  that  case  the  entry  of  »nch  caveat  will  prevent 
the  entry  of  the  kingV  silver,  and  will  consequently  prevent  the  operation  of  the  fine.  liarbtr  v. 
JYurm,  supra.  (The  case  of  Ilumies  v.  Mecklethu-aite,  llarnes,  214.  contra  and  not  law.) 

It  will  be  proper  to  observe,  that  the  king's  silver,  so  far  as  Us  payment  concerns  the  operation 
of  a  fine,  is  not  considered  as  payable  till  the  return  of  the  original  writ :  for  though  it  is  now  payable 
by  virtue  of  the  act  of  the  32  Geo.  2.  c.  14.  upon  suing  out  the  writ,  yet  as  the  act  was  merely  to 
facilitate  the  collection  of  the  king's  silver,  and  contains  an  express  clause  that  the  operation  of 
fines,  levied  in  the  court  of  common  pleas  at  Westminster,  shall  not  be  altered  except  as  directed  by 
the  act ;  and  the  act  directing  no  alteration  in  their  operation,  the  king's  silver,  so  far  as  respects  the 
operation  of  a  fine,  is  still  considered  as  not  payable  until  the  return  of  the  original  writ.  Ileiug 
payable,  as  we  have  seen,  for  leave  to  accommodate  the  suit,  and  not  being  considered  us  payable, 
at  the  soonest,  Until  the  return  of  the  original  writ,  such  accommodation  cannot  be  supposed  to  take 
place  until  that  time;  and  consequently  if  any  of  the  parties  die  before  the  return  of  tlie  original  tvritt 
the  fine,  as  to  them,  would  be  bad.  Prec.  in  Ch.  150. 

Where  a  fine  is  levied  in  vacation,  upon  a  writ  returnable  as  of  a  preceding  term,  the  death  of 
any  of  the  parties  before  the  entry  (or  record  of  the  payment)  of  the  king's  silver  can  rarely  happen, 
for  the  act  just  noticed  directs  it  to  be  paid  upon  suing  out  of  the  original  writ,  and  it  being  the 
usual  practice  to  make  an  immediate  entry  of  its  payment  in  the  king's  silver  office,  such  entry  is 
almost  sure  to  be  made  whilst  the  parties  are  all  living;  so  that  a  fine  levied  in  vacation,  on  a  writ 
returnable  as  of  a  preceding  term,  can  hardly  ever  be  bad,  on  the  ground  of  any  of  die  parties 
dying  before  the  entry  of  the  king's  silver.  See  infra,  p.  10,  n.  (/),  as  to  fines  of  lands  in  Walei 
and  the  counties  palatine. 

(/)  The  concord  or  agreement  (by  which  the  parties  compromise  or  accommodate  the  suit  and 
the,  conusor  acknowledges  the  right  of  the  conusce)  being  a  most  essential  part  of  the  proceedings, 
it  will  be  obvious,  that  if  any  of  the  parties  die  before  such  concord  or  agreement  is  entered  into 
the  tine  must  be  void  ;  for  no  agreement  can  be  entered  into  by  a  party  who  is  dead.  It  has  however 
long  been  the  practice  to  acknowledge  the  concord  even  before  the  writ  of  covenant  is  sued  out ; 
yet  the  suing  out  of  the  writ  of  covenant  (or  original  writ),  the  licentitt  concordandi,  and  entry  of 
the  king's  silver  are  all  still  necessary,  and  must  all  precede,  in  point  of  date,  the  acknowledgment  or 
concord.  When  a  fine  is  levied  upon  a  writ  made  returnable,  as  of  a  preceding  term,  or  made  re- 
turnable as  of  a  return  day,  n-liich  is  past,  then  the  fine,  generally  speaking,  may  be  considered  as 
complete,  to  all  effieient  purposes,  from  the  time  of  taking  the  acknowledgment  or  concord.  In 
order  however  to  bar  an  entail  or  gain  or  confirm  a  title  by  non-claim,  the  proclamations  must  be  duly 
made ;  and  the  time  of  computing  the  period  of  non-claim  is  from  the  last  proclamation.  A  fine 
levied  upon  a  writ  returnable  as  of  a  return  day  which  is  past,  has,  when  levied,  relation  to  such 
return  day  ;  and  the  estate  is  considered  as  vested  in  the  cognisee  from  that  time.  Lloyd  v.  Lord  Say 
tmd  Sek,  1  Bro.  P.  C.  379.  and  see  Jenk.  Cent.  250. 
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day,  year,   and  place,   and  before  what  justices   it  was 
levied,  which  is  therefore  called  the  foot  of  the  fine,  be- 
cause it  is  the  last  part  of  it,  and  when  this  is  done,  all 
F.  N,  B.  H7  a.  's  done.     And  of  this  there  are  indentures  made  by  tl\e 
Co.  5. 39.          chirographer,    and   delivered  to  the  party  to  whom  the 

conusance  is  made,  which   is  called  the  engrossing  of  a  Engrossing  of 
fine,  for  then  a  fine  is   said  tp  be  engrossed,  when  the  the  line, 
chirographer  makes  the  indentures  of  the  fine,  and  doth 
deliver  them   to    the    party  to  whom   the  conusance  is 
made(<jr). 

West.  Symb.  A  fine  is  either  without  proclamations,  which  is  also 
part  2.  sect.  19.  called  a  fine  at  the  common  law,  and  this  is  such  a  fine  as 
Dyer,  216.  js  levied  after  such  manner  and  form  as  fines  were  usually 

levied  before  4  H.  7.  upon  which  no  proclamations  were 
Mat.  4  H.  7.  .  .  r  •       f  .f  /•  •- 

c.  24.    i  R  3.  made,  which  fine  doth  still  remain  of  the  same  force  as  it 

c.  7.  Co.  3.  86.  was  at  the  common  law  to  discontinue  the  estate  of  the 
Star.  32  H.  8.  cognisor  if  it  be  executed.  Or  it  is  with  proclamations, 
which  is  also  called  a  fine  according  to  the  statute,  and 
which  is  such  a  fine  as  is  levied  with  proclamations  after 
the  form  and  manner  ordained  by  the  statute  of  ,4  H.  7. 
c.  24.  (and  such  a  fine  shall  every  fine  that  is  pleaded  be 
intended  to  be  if  it  be  not  shewed  what  fine  it  is)  and  of 
this  sort  were  and  are  most  fines  since  4  H.  7.  as  being 
the  best  kind  of  fine  of  all;  and  it  is  in  the  election  of  him 
that  sueth  out  the  fine,  as  long  as  he  liveth,  to  have  it 
(!  Co.  Read,  with,  or  without,  proclamations  (A).  A  fine  also,  whether 
2  Inst.  513.)  with  or  without  proclamations,  is  either  executed,  which 
is  such  a  fine  as  of  his  own  force  giveth  a  present  posses- 
sion (or  at  the  least  in  law)  unto  the  cognisee,  so  *that  he  *  P.  4. 
needeth  no  writ  of  Haberc  facias  seisinam,  or  other  means 
for  the  execution  thereof,  but  he  may  enter;  of  which 
sort  is  a  fine  sur  cognisance  de  droit  come  ceo  quc  II  ad  de 

(g)  A  fine  may  be  engrossed  at  anytime  after  it  is  levied.  .Sir  J  Bronte's  case,  Dyer,  254 a. 
4  lion.  96.  Indeed  it  is  not  absolutely  necessary  that  it  should  be  engrossed  at  all,  provided  it  is 
recorded.  Co.  Read.  l.  Where  however  it  is  engrossed,  the  engrossment  or  chirograph  is  evidence 
of  the  fine  (Gilb.  Evid.  25.  Ball.  N.  P.  229.);  and  no  averment  can  be  made  against  it.  2  Inst. 
260  a.  Dyer,  89  b.  Lloyd  v.  Lord  Say  and  Sele,  1  Bro.  P  C.  379.  10  Mod.  41.  And  if  there  is 
any  difference  between  the  record  of  the  fine  which  remains  in  the  possession  of  the  rhirographer, 
deemed  the  principute  rccnrdum,  and  the  record  which  remains  with  the  custos  brevium,  the  latter  shall 
be  amended,  and  made  according  to  the  former.  3  Leon.  183. 

(A)  By  virtue  of  the  act  of  the  31  Eliz.  c.  2.  fines,  when  levied  with  proclamations,  are  to  be  pro- 
claimed four  times  ;  once  in  the  term  in  which  they  are  engrossed,  and  once  in  each  of  the  three  suc- 
ceeding terms.  The  statute  requires  the  proclamations  to  be  made  during  the  term,  and  wh<  n  the 
judges  are  actually  sitting;  so  that  if  any  of  the  proclamations  are  made  out  of  the  term,  or  on  a 
Sunday  or  other  festival  day  on  which  the  judges  do  not  sit  (being  dies  nun  juridicus),  the  proclama- 
tions will  be  all  void.  See  Fish  v.  Brockett,  Plow.  265.  Dyer,  181  b.  And  if  the  proclamations  an; 
even  made  on  a  day  which  is  dies  juridici,  yet  if  the  contrary  appears  from  the  record  of  the  fine, 'the 
proclamations  are  void.  When  therefore  a  fine  is  intended  1o  bar  an  entail,  or  to  gaiu  ov  confirm 
a  title  by  non-claim,  it  is  of  importance  to  see  that  the  proclamations  are  duly  made  :  and  when 
such  a  fine  is  given  in  evidence,  the  proclamations  must  be  proved  by  a  copy  examined  with  the  roll. 
Gilb.  25.  Bull.  N.  P.  229.  If  the  conusee  dies  before  the  proclamations  are  made,  his  heir  may 
cause  them  to  be  made.  See  3  Rep.  86  b.  and  Cro.  Eliz.  692.  And  if  the  conusor  (being  tenant  in 
tail)  dies  before  they  are  all  made,  his  issue  in  tail  will  nevertheless  be  barred,  provided  they  are 
afterwards  duly  made :  and  the  entry  or  claim  of  the  issue  in  tail  before  the  proclamations  are  all 
made,  will  not  prevent  the  operation  of  the  finr.  3  Kep.  84,  89. 

It  may  be  proper  to  observe,  that  if  a  fine  was  intended  to  have  been  levied  with  proclamations, 
,and  the  proclamations  were  liot  made,  or  not  duly  made,  it  will  nevertheless  be  a  pood  fine  at  common 
law  (Dyer,  216  a.  l  Bu!st.  206.)  ;  and  would  be  sufficient  to  bnr  dower,  to  pans  the  estate  of  a  feme 
.covert,  &c.  But  sec  further  on  the  operation  of  such  a  fine  under  the  Loads  of  Discontinuance,  En- 
try, Non-claim,  &c. 
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son  done,  which  is  in  very  deed  the  best  and  surest  kind 
of  fine  of  all,  and  is  thus,  et  est  concordia  tails,  scilicet  quod 
predict' A.  recognoverit  tenementa  predict'  cum  pertinen'  esse  Co.  7.  32. 
JIMS  ipsius  B.  ut  ill'  que  idem  B.  habet  de  dono  prcedict'  A.  8f 
ill'  remisit,  fyc.  and  this  kind  of  fine  doth  always  suppose 
a  feoffment,  or  gift  precedent  of  the  same  thing  whereof 
the  fine  is  had,  which  the  fine  is  to  corroborate  and 
strengthen  (i) :  or  it  is  executory,  which  is  such  a  fine  as  of 
his  own  force  doth  not  execute  the  possession  in  the 
cognisee,  and  of  this  sort  is  a  fine  sur  cognizance  de  droit 
tantum,  when  the  party  that  doth  levy  the  fine  is  seised 
of  the  thing,  and  he  to  whom  the  fine  is  levied  hath  no 
freehold  therein,  but  it  passeth  by  the  fine  (A):  And  a  fine 
sur  done,  grant,  release,  ou  confirmation,  which  is  after  this 
manner.  Et  est  concordia  tails,  sc.  quod  prcedict'  A.  con- 
cessit  et  reddidit  tenementa  prcedicta  cum  pertin'  prcefat'  B. 
et  hcered'  suis  durante  vita  ipsius  A.  Et  prcedict'  A.  war- 
rant' prced'  cum  pertin'  prcefat'  B.  Sf  hcered'  suis  tota  vita, 
.,. .  .  Jt  ipsius  A.  Or  thus,  Et  est,  fyc.  quod  prced'  A.  concessit 

prced'  B.  tenementa,  Sfc.  Habend'  eidem  B.  pro  termino 
vitce  suce.  Or  thus,  Et  est,  Sfc.  quod  prced'  A.  recognoverit 
tenementa  pradict'  cum  pertinen'  esse  jus  ipsius  B.  Sf  ille 
ei  reddidit  in  eadem  curia  habend',  Sfc.  Or  a  fine  sur  Done 
ou  Grant  et  Render,  which  is  thus,  Et  est  concordia  tails 
sc.  quod  prcedict'  A.  recognoverit,  Sfc.  ut  ill'  quce  idem  B. 
habet  de  dono  prcedict'  A.  et  ill'  remisit,  8fc.  et  pro  hac, 
prcedict'  B.  concessit  tenementa  prcedict'  cum  pertinen'  prce- 
fat' A.  et  ill'  ei  reddidit  in  eadem  Curia  habendum  et  tenend', 
Sfc.  And  if  these  kind  of  fines  be  not  levied,  or  such 
render  made  unto  them  that  be  in  possession  at  the  time 
of  the  fines  levied,  the  cognisees  must  enter  or  have  writs 
of  Haberc  facias  seis'inam,  according  to  their  several  cases, 
for  the  obtaining  of  their  possessions.  But  if  at  the  time 
of  levying  of  such  an  executory  fine,  the  party  unto  whom 
the  estate  is  limited  be  in  possession  of  the  lands  passed, 
he  shall  not  need  any  writ  of  execution  to  put  him  in  pos- 
session, for  then  the  fine  will  enure  by  way  of  extinguish- 
ment of  right,  and  doth  not  alter  the  estate  or  possession 
of  the  cognisee,  however  perchance  it  doth  better  it(Z). 
The  fine  sur  conusance  de  droit  tantum  also  doth  serve 
sometimes  to  make  a  surrender,  and  then  it  is  therein  re- 
cited, that  the  conusor  hath  an  estate  for  life,  and  the 
conusee  the  reversion:  and  sometimes  it  doth  serve  to 

(i)  And  in  respect  of  the  heighth  of  this  fine,  a  fee-simple  may  pass  without  the  word  "  heirs." 
Co.  Litt.  9  b.  Vin.  Abr.  (N.  b  3.)  plea  19. 

(fc)  And  vests  in  the  connsee  before  entry.  Co.  Litt.  266  b.  This  fine,  being  sur  conusance  de 
droit,  also  conveys  a  fee-simple  without  the  word  "  heirs."  6  Co.  Read.  7. 

(J)  Since  the  statute  of  uses',  27  H.  8.  writs  of  possession  are  never  sued  out  where  fines  are  levied 
to  uses ;  and  the  reason  assigned  is,  that  the  statute  executes  the  possession  to  the  use.  Pig.  49. 
Booth,  250.  The  reason  However  on  which  they  have  been  discontinued  does  not  appear  a  very  satis- 
factory one  ;  for  it  will  be  observed,  that  the  statute  of  uses  only  operates  upon  a  seisin  previously 
created;  and  if  before  the  statute  such  seisin  was  created  by  the  sheriff  giving  possession,  a  writ  of 
possession  would  appear  to  be  equally  necessary  since  the  statute  ;  for  the  statute  itself  creates  no 
seisin,  but  merely  operates  upon  a  pre-existing  one.  But  though  the  doctrine  that  there  is  no  ne- 
cessity for  a  writ  of  possession  where  the  fine  is  levied  to  uses,  does  not  seem  to  rest  upon  a  sound 
ground,  yet  it  has  been  too  long  established  and  too  long  acquiesced  in,  to  render  it  at  all  probable 
that  it  will  ever  be  disturbed.  By  the  act  of  the  4.  &  5  Ann.  c.  16.  attornment  after  a  fine  is  rendered 
unnecessary. 
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• 

grant  a  reversion,  and  then  the  particular  estate  is  recited 

to  be  in  another,  and  that  the  conusor  willeth  that  the  other 

shall  have  the  reversion,  or  that  the  land  shall  remain  to 

the  other,  after  the  particular  estate  spent.    A  fine  also 

is  either  single,  which  is  such  a  fine  by  which  an  estate  is 

granted  to  the  cognisee,  and  nothing  granted  or  rendered 

back  again  to  the  cognisor  by  the  coguisee :  or  it  is  double, 

which  is  such  a  fine  as  doth  contain  a  grant,  and  render 

back  again  either  of  the  land  *itself,  or  of  some  rent,  com-       *  P.  5» 

nion  or  other  thing  out  of  it  to  the  cognisor  for  some 

estate,  limiting  thereby  many  times  remainders  to  strangers 

•which  be  not  named  in  the  writ  of  covenant,  which  also 

is  sometimes  with  reservation  of  rent,  clause  of  distress, 

and  grant  of  the  same  over. 

The  manner  and  order  of  suing  out  or  levying  of  a  fine  4.  The  manner 
is  thus.  First,  there  is  an  original  writ  sued  out,  and  and  order  of  le- 
this  may  be  a  writ  of  Mesne,  Warranties  cartae,  de  consue-  vyinS 
tudinibus  et  scrvitiis,  or  any  writ  of  right,  (for  upon  these 
or  any  other  wnt  whereby  land  is  demanded  or  may  be 
recovered,  a  fine  may  be  levied) ;  but  the  most  usual  writ 
whereupon  a  fine  is  levied  is  a  writ  of  covenant ;  and 
whilst  this  writ  is  depending,  (for  howsoever  it  be  the  com- 
mon practice  to  take  out  a  dedimws  potestatem,  and  have 
the  conusance  of  a  fine  before  any  original  writ  be  sued 
forth,  yet  the  original  writ  is  always  supposed  in  law  to 
precede  the  dedimus  potestatem,  and  therefore  doth  and 
must  evermore  bear  teste  before  it(iri),  or  else  it  is  errone- 
ous) after  the  original  writ  sued  forth,  there  is  a  precipe, 
which  is  the  tituling  of  the  writ  whereupon  the  fine  is  le- 
vied, and  the  concord  and  agreement  of  the  parties,  both 
which  are  fairly  written,  and  that  most  commonly  in  parch- 
ment :  after  this,  the  party  or  parties  that  is  or  are  to  ac- 
knowledge and  levy  the  fine,  is  or  are  to  come  in  person 
before  him  or  them  that  have  power  to  take  the  same  co- 
nusance, who  are  to  take  notice  of  the  persons,  that  if  there 
he  any  woman  that  hath  a  husband  amongst  the  conusors 
in  the  fine,  they  do  examine  her  whether  she  be  willing  and 
do  it  freely  without  compulsion  of  her  husband.  After  this, 
all  the  parties  that  are  to  levy  the  fine  are  to  declare  them- 
selves before  the  judges  or  commissioners,  having  power 
to  take  the  same  conusance,  to  be  willing  to  pass  their  right 
in  the  lands  according  to  the  agreement,  and  to  subscribe 
their  names  or  marks  to  the  concord  :  and  if  it  be  taken 
by  a  special  dedimus  potestatem,  it  is  to  be  returned  and 
certified  under  the  hands  and  seals  of  the  commissioners  (n) 
into  the  court  of  common  pleas,  that  it  may  be  there  re- 
corded 


(m)  See  accordingly  Cro.  EHz.  740,  Goburn  v.  Wright;  but  it  seems,  if  th«  wnt  of  covenant  and 
de  po.  both  bear  date  in  the  same  day,  it  is  not  error.  Arundall  v.  Arundall,  ibid.  677. 

(n)  By  the  act  de  modo  levandi  fines,  the  parties  were  obliged  to  appear  personally  in  court ;  but 
this  being  frequently  attended  with  great  inconvenience,  an  ordinance  of  E-lw.  2.  addressed  to  the 
judges  (generally  called  the  statute  of  Carlisle),  contains  a  proviso,  that  if  any  person,  by  reason  of  age, 
impotency,  or  other  casualty,  was  unable  to  come  into  court,  then  that  two  or  more  of  the  judges  should 
go  to  the  party  and  receive  his  acknowledgment  of  the  fine  :  and  that  if  only  one  of  the  judges  went, 
then  that  he  should  take  witli  him  an  abbot,  a  prior,  or  a  knight.  Under  this  regulation  (though  not 
perhaps  strictly  warranted  by  it)  has  grown  up  tbc  practice  of  is»umg  a  writ  of  dedimus  p»testatem 

(ou 
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corded  and  finished.  And  there  the  party  conusee  is  first 
to  compound  with  the  king  for  his  licence,  for  which  he  is 
to  pay  the  king's  silver,  and  thereof  he  is  to  have  an  entry 
on  the  back  of  his  writ  of  covenant  (o),  and  then  he  is  to 
have  it  enrolled  by  the  custos  brevium,  and  upon  this  roll 
the  proclamations  are  to  be  endorsed,  after  this,  it  is  to  be 
brought  to  the  chirographer,  who  is  lirst  to  make  that  note 
thereof  that  is  called  the  note  of  the  fine  (p) :  and  hereupon 
if  it  be  a  remainder,  reversion,  rent  or  seignory,  whereof 
the  fine  is  levied,  the  writ  of  quid  juris  clamat,  per  qiuc 
scrvitia,  qnem  redditum  rcddit,  as  the  case  requireth,  must 
be  sued  forth.  And  after  this,  the  chirographer  is  to  en- 
ter the  fine  of  record,  to  engross  it,  and  to  make  and  to 

.(on  the  suggestion  of  infirmity  in  the  parties),  authorizing  certain  commissioners  therein  named,  to  take 
the  cognisance  or  acknowledgment  of  the  fine.  If  the  writ  of  dedimus  pntcstutcm  authorizes  the  com- 
missioners to  take  the  acknowledgment  of  two  or  more  persons,  and  they  do  not  all  make  the  acknow- 
ledgment, the  tine  will  nevertheless  be  good  against  the  parties  ^'ho  do  acknowledge  it.  An.  Cro. 
Eliz.  57<J.  As  the  dedimu.i  potestatem  recites,  that  a  writ  of  covemnt  is  depending  bt  tween  the  par- 
ties, it  ought,  strictly  speaking,  to  bear  date  after  the  writ  «f  covenant.  "If,  however,  it  bears  date  on 
the  same  day,  tlie  fine  will  be  good.  Cro.  Eliz.  677.  5  Rep.  47  b.  Cro.  Jac.  11.  But  if  it  bears 
date  prior  to  the  writ  of  covenant,  it  will  be  bad.  Herbert  v.  Binion,  1  Roll.  Abr.  791.  Gobnrnv. 
jVright,  Cro.  Eliz.  740.  So  the  dedimus  palestatem  being  the  authority  whereby  the  commissioners 
take  the  acknowledgment,  it  ought  strictly  to  be  sued  out  and  tested  before  the  date  of  the  acknow- 
ledgment. It  has  been  held,  however,  that  a  fine  was  good,  although  the  acknowledgment  was  taken 
before  the  teste  pf  the  dedimus  potestatcm.  Argcrton  v.  IVestoter,  Cro.  Eliz.  275.  By  the  act  of  the 
23  Eliz.  c.  23.  s.  5,  the  commissioners  are  directed  to  certify  the  acknowledgment  of  the  fine  within 
twelve  months  after  it  is  taken,  and  also  to  certify  the  day  and  year  on  which  it  was  taken  ;  and  if  any 
of  the  commissioners  die  before  they  have  certified,  their  personal  representatives  must  certify  upon  a 
writ  of  certiorari.  If  the  writ  of  dedimus  potestatem  is  directed  to  two  or  more  jointly,  and  only  one 
of  them  takes  the  acknowledgment,  the  fine  will  be  bad.  But  a  fine  will  not  be  bad  on  acconnt'of  a 
trifling  error  in  the  return  made  by  the  commissioners,  as  by  certifying  that  the  execution  of  the  writ 
appeared  in  a  certain  pand  annexed  to  the  writ,  instead  (as  it  ought  to  have  been),  in  a  certain  tchedule. 
Kedford  v.  Forster,  Cro.  Jac.  77.  The  commissioners  named  in  the  writ  of  dedimus  potcstatem  should 
be  very  careful  to  satisfy  themselves  that  the  parties  acknowledging  the  fine  are  really  the  proper  par- 
ties, and  that  they  are  of  sane  mind,  full  age,  &c. ;  for  by  a  rule  of  court,  of  Hilary  term  17  Geo.  2. 
(see  Wilson  on  Fines,  102.),  one  of  the  commissioners  is  required  to  make  affidavit  that  lie  "  knew  the 
parties  acknowledging  such  fine ;  that  the  same  was  duly  signed  and  acknowledged  ;  that  the  party  or 
parties  acknowledging,  and  also  the  commissioners  taking  the  same,  were  of  full  age  and  competent 
understanding ;  that  the  feme  coverts  (if  any)  were  solely  and  separately  examined  apart  from 
their  husbands,  and  freely  and  voluntarily  consented  to  acknowledge  the  same ;  and  that  the  cognisor 
or  cognisors,  and  every  of  them,  knew  the  same  to  be  a  fine  to  pass  his,  her,  or  their  estate  or  estates." 
The  same  rule  of  court  requires,  that  the  person  making  the  affidavit  (except  where  the  persons  ac- 
knowledging the  fine  are  in  Ireland,  or  beyond  the  seas),  shall  be  an  attorney  of  some  of  the  courts  of 
"Westminster  Hall.  By  another  rule  of  court,  of  Hilary  term  26  &  27  Geo.  2.  "  the  person  o^persons 
so  making  the  affidavit  are  to  swear  that  the  fine  was  duly  signed  and  acknowledged  upon  the  day  and 
year  mentioned  in  the  caption  ;  and  if  there  be  any  razure  or  interlineation  in  the  body  or  caption  of 
isuch  fine,  that  such  razure  or  interlineation  was  made  before  the  party  cr  parties  signed  the  said  fine, 
and  before  the  caption  was  signed  by  the  commissioners." 

Rules  of  court  emanating  from  the  court,  it  may,  whenever  it  sees  fit,  dispense  with  the  ob- 
servance of  them.  It  has  dispensed  with  the  above  rules,  so  far  as  to  receive  an  affidavit  of  the  ac- 
knowledgment of  a  fine,  where  such  affidavit  was  made  by  a  commissioner  who  was  not  an  attorney, 
in  a  case  where  the  commissioner  who  was  an  attorney  died  without  making  the  requisite  affidavit. 
Say  \.Smit h,  Barnes,  217.  So,  an  affidavit  stating  the  commissioner  named  in  a  dedimus  potestutem 
to  be  an  attorney  of  the  court  of  king's  bench,  was  suffered  to  pass,  although  it  did  not  contain  the 
words,  "  at  Westminster."  5  Taunt.  263.  And  in  a  case  where  the  acknowledgment  was  taken  at 
Edinburgh,  the  fine  was  suffered  to  pass  without  an  affidavit  by  an  attorney  of  the  courts  at  Westmin- 
ster. Setoti  v.  Sinclair,  2  Black.  Rep.  880.  Where,  indeed,  the  acknowledgment  of  a  fine  is  taken 
abroad,  the  case  is  not  within  the  above  noticed  rules  of  court.  Fleetwoud  v.  Calenda,  Barnes,  219. 
Heathcock  v.  Hanbury,  Barnes,  217. 

(o)  When  a  year  arid  a  day  have  elapsed  from  the  acknowledgment  of  a  fine,  an  affidavit  must  be 
made,  that  all  those  who  depart  with  any  interest  by  the  fine  are  still  living,  otherwise  the  king's  silver 
will  not  be  received.  Barnes,  215. 

(p)  Which  must  be  iurolled  in  the  proper  office,  according  to  the  statute  of  the  5  H.  4.  c.  24. 
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deliver  the  indentures  thereof  unto  the  conusee  (</);  and  if 
it  be  a  fine  with  proclamations,  it  is  *to  be  proclaimed 
openly  in  the  court  of  common  pleas  once  every  one  of  the 
four  terms  next  after  the  engrossing  of  it,  (and  it  wa.»  to 
be  proclaimed  within  the  county  where  the  land  did  lie  at 
every  assises  and  sessions  the  next  year  after  the  engross- 
ing of  it,  but  this  it  seems  is  not  necessary  now)  and  the 
next  term  after  the  engrossing  of  it  the  contents  thereof 
are  to  be  recorded  in  a  table,  made  for  that  purpose,  to  be 
set  up  in  the  court  of  common  pleas  at  Westminster  in 
an  open  place  all  the  term  time ;  and  so  also  at  every 
assises,  the  fine  may  also  be  enrolled  and  exemplified. 

A  fine  is  a  record  as  of  great  antiquity,  so  of  a  high  na- 
ture, great  force,  and  much  credit  and  esteem  ;  and  it  is 
now  become  and  serves  for  a  formal  conveyance  of  land, 
one  of  the  common  assurances  of  the  kingdom,  for  by  this 
means  a  man  may  convey  his  land  to  another  in  fee-simple, 
fee-tail,  for  life,  or  years,  with  reservation  of  rent  also.  It 
is  therefore  called  a  feoffment  of  record  (?•),  for  it  doth 
countervail  a  feoffment  with  livery  of  seisin  in  the  country, 
and  it  includeth  all  that  the  feoffment  doth ;  and  worketh 
further  of  his  own  nature,  and  it  is  indeed  for  many  pur- 
poses the  best  and  most  excellent  assurance  of  all  others, 
for  by  tbe  ancient  common  law  it  was  so  high  a  bar,  and 
of  so  great  force,  and  of  so  strong  a  nature  in  itself,  that 
it  did  conclude  and  bar  not  only  such  as  were  parties  and 
privies  thereto  and  their  heirs,  but  all  others  of  full  age, 
out  of  prison,  of  good  memory,  and  within  the  four  seas, 
the  day  of  the  fine  levied,  if  they  did  not  make  their  claim 
within  a  year  and  a  day.  And  it  is  still  of  that  force,  al- 
beit it  be  somewhat  enfeebled  by  some  statutes,  that  either 
it  passetfy  all  the  right  and  interest  of  the  cbnusor  to  the 
couusee,  or  else  it  worketh  by  way  of  extinguishment  and 
estoppel  (s),  and  doth  perpetually  bar  the  conusor  and  his 
heirs  of  all  present  and  future  right  and  possibility  of  right 
or  other  collateral  benefit  to  the  thing  whereof  the  fine  is 
levied.  And  if  it  be  a  fine  with  proclamations,  it  doth  in, 
time  become  a  perpetual  bar  to  all  others  also,  that  have 
right,  except  they  do  take  care  to  prevent  the  bar  by  their 
claim,  action,  or  entry,  \vithin  five  years  after  the  procla- 
mations ended.  And  it  barreth  entails  peremptorily  whe- 
ther the  heir  do  claim  within  five  years  or  not,  if  he  make 
his  claim  by  him  that  levied  the  fine. 

Any  person  male  or  female,  body  sole,  or  corporate,  that 
hath  capacity  to  grant,  or  is  able  to  be  a  grantor  by  a  deed, 
may  levy  a  fine  and  be  a  conusor  therein,  but  there  are  cer- 
tain persons  prohibited  by  law,  which  the  judges  or  com- 
missioners that  take  the  conusance  of  fines  ought  not  to 
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«.  What  shful 
be  said  a  good 
fine,  or  not; 
and  how. 
1.  In  respect  of 
the  persons 


(y)  Though  it  is  usual  to  complete  the  indentures  of  the  fine  immediately  on  its  being  levied,  yet 
there  may  be  many  years  between  the  levying  and  the  engrossing  of  a  fine.  Plowd.  366. 

(r)  See  supra,  page  "2,  note  (6),  as  to  the  accuracy  of  calling  a  fine  a  feoflfment  upon  record. 

(s)  Where  it  is  wished  to  bind  a  mere  possibility  in  lands  (as  the  hope  of  succession  which  an  heir 
apparent  has  to  his  ancestor),  a  fine  levied  of  the  lands  will  operate  by  estoppel,  provided  the  land* 
afterwards  actually  descend  upon  the  party  levying  it.  But  this  is  to  be  understood  of  the  case,  where 
the  ancestor  is  seised  in  fee  :  where  he  is  only  seised  in  tail,  the  fine,  it  is  conceived,  though  levied  with 


proclamations,  has  no  operation. 

r* ' 


See  infra,  page  26,  note  (i). 
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admit  or  receive,  and  yet  if  they  do  admit  them,  and  a  fine 
be  levied  by  such  persons,  the  fine  is  good  and  unavoid- 
able, fieri  non  debet,  sed  factum  valet:  and  of  this  sort  are 
madmen,  lunatics  (f),  villains,  idiots,  men  that  have  the  le- 
thargy, doting  old  persons  that  want  discretion,  drunken 
men,  and  men  that  are  forced  to  *it  by  threatening,  impri- 
sonment, or  the  like,  also  such  as  are  born  blind,  deaf,  and 
dumb,  but  a  man  that  becomes  so  accidentally  may  be  re- 
ceived, and  ought  not  to  be  refused.  Also  persons  at- 
tainted of  felony  or  treason  ought  not  to  be  received  to  levy 
a  fine,  but  such  persons  being  admitted  to  levy  a  fine,  the 
fine  will  be  good  against  all  persons  but  the  king  and  the 
lord  of  whom  their  lands  whereof  the  fine  is  levied,  are 
held  for  their  times :  but  persons  waived  or  outlawed  in 
personal  actions  only  ought  not  to  be  refused.  ;l  Also  in- 
fants ought  not  to  be  received  to  levy  a  fine,  and  yet  if  an 
infant  be  admitted  to  levy  a  fine,  and  he  do  not  avoid  by 
writ  of  error  during  his  minority  (as  he  may  if  it  be  not  a 
fine  sur  grant  et  render  in  tail,  or  for  life,)  the  fine  will  be 
good  for  ever  against  him  and  all  others.  ''And  if  he  die 
during  his  nonage,  before  he  hath  avoided  it,  it  seems  his 
heir  can  never  avoid  it,  and  yet  upon  this  point  the  judges 
of  the  common  pleas  have  been  divided  on  a  solemn  argu- 
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(t}  All  persons  of  unsound  mind,  are,  generally  speaking,  incapable  of  levying  fines,  and  the  statute 
de  modo  levandi  fines,  expressly  directs,  that  such  persons  shall  not  be  permitted  to  acknowledge  a 
fine.  If,  however,  an  idiot,  or  other  person  of  unsound  mind,  should  be  permitted  to  levy  a  tine,  such 
fine,  it  would  seem,  and  also  the  declaration  of  uses,  is  good  at  law,  and  cannot  be  avoided.  Bushley's 
cose,  12  Rep.  124.  Lewing's  case,  10  Rep.  42.  Winch.  106.  Mansfield's  case,  12  Rep.  123. ;  and  see 
10  Rep.  42.  2  Rep.  58.  In  the  case,  however,  of  Lister  v.  Litter  (Barnes,  218.)  the  court  made  a  rule 
to  shew  cause,  why  a  fine  levied  by  a  person  asserted  to  be  insane,  should  not  be  vacated,  and  the  party 
•was  brought  into  court  and  examined  by  the  chief  justice,  but  appearing  to  be  a  person  of  a  good  ca- 
pacity, the  rule  was  discharged,  and  the  fine  held  good.  But  though  the  rule  was  discharged  because 
the  party  was  found  to  be  of  sufficient  capacity,  yet  it  is  to  be  inferred,  that  the  court  would  have  va- 
cated the  fine  had  the  party  been  found  wanting  in  capacity,  and  to  have  done  so  would  have  been 
agreeable,  it  is  apprehended,  to  the  justice  and  good  sense  of  the  thing.  As  to  "  the  high  nature  of 
fines,"  "  their  solemnity,"  of  "  not  allowing  an  averment  to  be  made  against  any  fact  which  is  once 
upon  record,"  these  appear  but  weak  reasons  for  holding  that  an  idiot  or  madman  may  dispose  of  his 
property,  provided  he  dispose  of  it  by  fine.  And  as  to  any  danger  to  be  apprehended  to  the  security  of 
possessions  from  reversing  fines  levied  by  persons  of  unsound  mind,  no  snch  danger,  it  is  presumed, 
could  possibly  exist,  but  rather  the  contrary  ;  as  attempts  at  fraud  would  be  thereby  discouraged,  and 
weak  men  more  effectually  shielded  from  the  arts  of  the  designing.  And  if  it  should  be  contended, 
that  the  reversing  of  fines  levied  by  incompetent  persons,  would  affect  the  validity  of  such  as  were 
levied  by  persons  who  were  not  incompetent ;  and  that  the  security  of  possessions  would  in  that  way 
be  endangered,  no  fear,  it  is  presumed,  could  be  worse  founded  ;  for,  as  it  would  rest  with  the  judges 
to  decide  as  to  the  competency  or  incompetency  of  the  parties,  they  would  take  care,  whilst  they  set 
aside  fines  levied  by  incompetent  persons,  to  support  snch  as  were  levied  by  persons  who  were  not  in- 
competent. 

The  case,  therefore,  of  Lister  v.  Lister,  seems  to  have  sound  sense  for  its  support,  and  is  entitled  to 
more  respect  than  the  cases  opposed  to  it.  Indeed,  the  cases  opposed  to  it  appear  to  be  also  opposed 
to  an  express  act  of  parliament ;  for  to  hold  that  a  fine  by  an  idiot  is  good,  what  is  it  but  to  hold  that 
an  idiot  may  acknowledge  a  fine,  though  the  act  above  noticed  expressly  says  he  shall  not?  Where  a 
person  of  unsound  mind  is  permitted,  from  mistake  or  otherwise,  to  levy  a  fine,  the  statute  de  modo 
levandi  fines  would  not  only  warrant,  but  it  is  conceived,  by  necessary  construction,  requires  the 
court  in  which  it  is  levied  to  vacate  such  fine.  Supposing,  however,  that  a  fine  by  a  person  of  unsound 
mind  cannot  be  vacated  at  law,  yet  if  there  was  any  fraud  in  obtaining  it  (and  it  is  hardly  possible  there 
should  not),  the  court  of  chancery  considers  the  parties  who  take  any  interest  under  it,  and  with  no- 
tice of  the  fraud,  as  trustees  for  the  parties  defrauded,  and  will  decree  a  re-conveyance  of  the  land. 
•  Carlwright  v.  Pulteney,  2  Atk.  381  and  387.  Addison  v.  Dawson,  2  Vern.  678.  Welly  v.  Welby,  Tothill. 
99.  And  the  plea  of  non-claim  is  of  no  avail  in  cases  of  fraud.  The  interposition,  therefore,  of  equity 
renders  the  doctrine  which  prevails  at  law  of  the  less  importance  (though  it  would  certainly  be  desir- 
able that  there  was  a  remedy  at  law  in  such  cases) ;  and  the  rule  of  court,  which  requires  an  affidavit 
from  one  of  the  commissioners  taking  tlie  fine,  that  the  connsors  were  of  competent  understanding, 
affords  considerable  protection  against  the  abase  of  obtaining  fines  from  persons  of  incompetent  under- 
standing. 
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ment,  and  of  this  Just.  Dod.  in  17  Jac.  made  a  quere  (if). 

.*  17  E.  S.  52.     c  Also  women  that  have  husbands  ought  not  to  be  admitted  Women  co- 

30  E.  3.  5.        alone  without  their  husbands  to  levy  fines,  and  yet  if  such  a  vert. 

27  Ass.  pi.  53.    woman  alone  levy  a  fine  of  her  own  land  she  hath  in  fee- 

i^at)8*  simple,  and  her  husband  do  not  avoid  it  (as  he  may  if  he 

Co. 7/8.  will)  by  writ  of  error,  entry  or  otherwise  during  her  life, 

or  after  her  death  during  his  own  life,  if  he  be  tenant  by 

the  curtesy,  this  is  now  a  good  fine,  and  will  bind  her  and 

her  heirs  for  ever,  except  she  be  an  infant  at  the  time  of 

the  fine  levied,  and  her  husband  happen  to  die  during  her 

minority,  for  then  in  that  case,  if  it  be  not  a  fine  sur  grant 

et  render  to  her  in  tail  or  for  life,  she  may  avoid  it  during 

her  minority,  but  if  the  coverture  continue  until  her  full 

age,  in  that  case  she  cannot  avoid  it  except  her  husband 

join  with  her  in  it ;  but  the  husband  and  wife  ought  to  be 

received  together  to  levy  any  fine  of  her  land  ( w).     If  such 

persons 

(«)  The  law  makes  a  distinction,  with  respect  to  an  infant,  between  matters  of  record  and  matters  i* 
pais ;  the  latter  he  may  avoid  either  before  or  after  he  comes  of  full  age,  but  the  former  only  during 
his  minority;  because  matters  of  record,  as  fines,  are  judicial  acts,  and  taken  by  a  court,  or  a  judge  ; 
and  therefore  the  non-age  of  the  party  to  avoid  the  same  shall  be  tried  by  inspection  of  the  person  of  the 
infant  by  the  judge,  which  cannot  be  done  after  his  full  age;  but  if  a  writ  of  error  is  brought  by 
the  infant  to  reverse  a  fine  for  non-age,  and  it  is  recorded  that  he  is  within  age,  and  he  afterwards  dies 
before  the  fine  is  reversed,  his  heir  may  reverse  it ;  or  if  he  conies  of  full  age  before  the  reversal  is 
complete,  it  may  be  reversed  after  his  full  age.  Go.  Litt.  1.31  a.  380  b.  Cro.  Jac.  230.  2  Inst.  483. 
Moore,  844.  12  Mod.  444. 

If,  however,  after  his  non-age  is  recorded,  and  before  the  fine  is  reversed,  he  should  come  of  age 
and  levy  another  fine,  the  second  fine  will  prevent  his  reversing  the  first.  See  Hart's  case,  10  Vin. 
Abr.16.  In  reversing  a  fine  by  an  infant,  the  court  may  examine  him  upon  an  oath  of  voir  dire,  or  inform 
themselves  by  the  evidence  of  his  parents,  by  registers  of  baptisms,  or  any  other  kind  of  evidence. 
Roll.  Abr.  573.  All  persons  making  any  complaint  against  fines  acknowledged  by  infants,  femes  co- 
vert without  the  consent  of  their  husbands,  or  persons  of  nonsane  memory,  or  otherwise  disabled  by 
law  to  acknowledge  the  same,  or  by  any  person  in  the  name  of  another,  or  by  the  like  deceit,  and  ob- 
taining rules  for  the  staying  of  such  fines,  must  attend  to  the  directions  contained  in  the  rules  of  court 
made  in  Hilary  term  28  &  29  Car.  2.,  and  Easter  term  29  Car.  2. 

Till  a  fine  levied  by  an  infant  is  reversed,  the  declaration  of  the  uses  will  be  good.  2  Rep.  50  a. 
10  Rep.  42.  12  Rep.  124.  1  Ves.  304.  Hob.  224.  It  will  be  proper  to  notice  that  by  virtue  of  the 
statute  of  the  7  Ann.  c.  19.  infant  trustees  and  mortgagees  may,  under  the  direction  of  the  court  of 
chancery  or  exchequer,  convey  the  trust  or  mortgage  estate;  and  where  the  infant  trustee  or  mortgagee 
could  not  convey,  if  of  age,  without  a  fine,  the  court  will  order  him  to  levy  a  fine.  EJC  parts  Mairc, 
3  Atk.  479.  3  P.  Wms.  387.  Lombe  v.  Lombe,  Barnes,  217.  See  the  act  of  the  4  Geo.  3.  c.  16. 
enabling  infants,  trustees  of  lands  within  the  counties  palatine  of  Chester,  Lancaster,  and  Durham, 
and  in  the  principality  of  Wales,  and  within  the  duchy  of  Lancaster,  to  convey  under  the  direction 
of  their  respective  courts. 

(MI)  It  is  too  well  known  to  require  noticing,  that  a  fine  levied  by  a  feme  covert,  either  of  her  own 
inheritance,  or  to  bar  her  jointure  or  dower  in  her  husband's  estate,  is  binding  upon  her  where  her 
husband  joins  in  levying  it.  And  if  she  levies  a  fine  without  her  husband,  and  it  does  not  appear  on 
the  record  of  the  fine  that  she  was  under  coverture  (1  Sid.  122.),  the  fine  will  be  a  bar  to  her  and  her 
heirs.  1  Inst.  46.  (a).  Hob.  225.  7  Rep.  8.  (a).  10  Rep.  43.  (a).  The  husband  however  may  enter 
and  defeat  such  fine,  either  during  the  coverture,  in  order  to  restore  himself  to  the  interest  which 
he  had  in  her  lands  jure  uxoris;  or  after  her  decease,  in  order  to  obtain  his  estate  by  the  curtesy  ; 
and  if  the  husband  avoids  the  fine  during  the  coverture,  neither  the  wife  or  her  heirs  will  be  bound  by 
it.  l  Inst.  46.  (a),  n.  7.  And  the  fine  will  be  avoided  as  to  the  whole  of  the  lands,  by  the  husband 
entering  into  a  part  of  them.  Mayo  v.  Coombes,  \  Freem.  Rep.  396.  Pollexf.  164. 

In  the  case  of  Johnson  v.  Ogilby,  3  P.  Wins.  277,  it  appears  that  a  bill  of  indictment  was  preferred 
against  a  married  woman  for  a  fraud,  in  levying  a  fine  as  a  feme  sole. 

Though  a  married  woman  will  not,  generally  speaking,  be  permitted  to  levy  a  fine  without  her  hus- 
band's concurrence,  if  it  is  known  that  she  is  under  coverture,  yet  in  certain  cases  the  court  has 
suffered  it:  as  in  a  case  where  the  husband,  after  selling  the  estate  and  executing  the  conveyance, 
had  become  insane ;  the  court  observing  that  tbere  appeared  to  be  no  objection  to  the  acknowledg- 
ment being  taken,  adding  valeat  quantum.  Stead  v.  Irard,  1  Bos.  &  Pnl.  New  Rep.  312-  So  where 
the  husband  sold  lands  and  covenanted  that  he  and  his  wife,  when  of  age,  would  levy  a  fine,  and  the 
husband  afterwards  going  abroad,  the  wife's  acknowledgment,  de  bate  esse,  was , taken  by  the  chief 
justice.  Moreau's  case,  2  Bl.  Rep.  1205.  But  see  Abney's  case,  1  Taunt.  RepJ  37.  On  account 
however  of  its  appearing  on  the  record  of  the  fine,  that  the  wife  was  under  coverture1,  such  a  fine 
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Corporations,  persons  as  are  civilly  dead,  as  friars,  monks,  and  the  like, 
be  admitted  to  levy  a  fine,  the  fine  is  void.  But  such  civil 
bodies  as  have  absolute  estate  in  their  possessions,  as  mayor 
and  commonalty,  dean  and  chapter,  colleges,  and  other  so- 
cieties corporate,  may  levy  fines  of  the  lands  they  hold  in 
common,  even  by  the  common  law,  and  such  fines  are 
good;  but  ecclesiastical  persons,  as  bishops,  deans,  mas- 
ters of  hospitals,  parsons,  vicars,  prebends,  and  such  like, 
are  by  divers  statutes  restrained  to  levy  fines  of  their  spi- 
ritual inheritances  (a;). 

Any  person  that  hath  capacity  to  take  by  grant,  or  may 
be  a  grantee  by  deed,  may  take  by  fine  and  be  a  conusee 
therein,  as  any  person  male  or  female,  of  full  age  or  under 
age,  whether  it  be  a  feme  covert  (y),  mad  person,  lunatic, 
idiot,  any  person  in  prison,  or  beyond  the  sea,  also  any 
person  attainted  of  felony  or  treason,  or  outlawed  in  any 
personal  action,  a  bastard,  clerk  convict,  or  alien,  may 
be  conusee  in  a  fine,  and  a  fine  levied  to  such  persons  is 
good.  "Also  corporations  spiritual  and  temporal  may  be 
*  P.  8.  conusees  in  fines,  and  fines  *levied  to  them  are  good ;  but 
before  the  engrossing  of  such  fm«»  (here  goeth  always  a 
writ  to  the  justices  of  the  common  pleas,  quod  permittant 
finem  ilium  levari.  But  such  persons  as  are  civilly  dead, 
as  friars,  monks,  and  the  like,  cannot  be  conusees  in  a 
fine,  and  therefore  a  fine  levied  to  such  persons  is  void. 

The  names  of  cognisors  and  cognisees  in  fines  must  be 
certainly  set  down,  and  they  must  for  the  most  part  be 
described  by  their  right  names  of  baptism  and  surname, 
whether  they  be  king,  princes,  dukes,  marquisses,  earls, 
viscounts,  barons,  lords,  or  knights,  which  be  names  of 
dignity,  but  some  of  these  are  sometimes  described  with- 
out their  surname,  as  Georg'  Comes  Salop.  Johannes  Dux 
Lancastr.  or  whether  they  be  esquires  or  gentlemen,  which 
be  names  of  worship  and  honour.  But  these  additions  of 
names  of  dignity  and  honour  given  to  such  persons  or  any 
others,  as  bishops  and  the  like,  are  used  in  fines  rather  of 
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could  be  of  little  avail,  for  there  being  error  apparent  on  the  record,  it  may  be  avoided  even  by  the 
wife  herself  or  her  heirs.  If  however  it  was  levied  at  by  a  feme  sole,  it  would  probably  be  good,  for 
the  wife  herself  could  not  defeat  it,  and  if  the  conveyance  by  the  husband  contained  a  covenant  that 
he  and  his  wife  would  levy  a  fine,  his  covenant,  it  is  presumed,  would  estop  him  from  defeating  it. 
See  l  H.  Bl.  341. 

In  the  case  of  a  fine  by  a  married  woman,  without  her  husband's  concurrence,  her  declaration  of  the 
uses  will  be  good  so  long  as  the  fine  itself  remains  in  force.  Mansfield's  case,  12  Rep.  123.  2  Hep.  58. 
10  Rep.  42.  (b). 

A  fine  by  a  husband  and  wife  will  remain  good,  though  they  should  be  afterwards  divorced.  See 
Rol.  Abr.  20. 

(x)  The  queen  may  levy  fines :  an  alien  who  has  purchased  land  cannot  levy  a  fine  if  the  court 
perceives  it ;  but  if  the  fine  is  levied,  it  is  good,  except  as  against  the  king,  and  shall  never  be  re- 
versed. Co.  Read.  17.  Densh.  R.  on  Fines,  13.  Persons  outlawed,  or  waived  in  personal  actions, 
may  levy  fines.  West.  Symb.  p.  2.  s.  13.  If  a  tenant  in  tail,  guilty  of  felony,  levies  a  fine  with  pro- 
clamations before  conviction,  such  fine  will  bar  the  issue,  and  enure  to  the  benefit  of  the  lord.  Co. 
Litt.  2  b.  n.  10.  1  Wils.  Rep.  220.  Person*  deaf,  dumb,  and  blind,  are  not  competent  to  levy  fines, 
unless  they  can  express  their  meaning  by  writing  or  signs.  Eliot's  case,  Cart.  53. 

If  any  person  levies  a  fine  in  the  name  of  any  other  person,  who  is  not  privy  nor  consenting  thereto, 
and  shall  be  lawfully  convicted  thereof,  such  person  so  levying  the  fine,  shall,  by  21  Jac.  1.  c.  26. 
suffer  death  without  benefit  of  clergy. 

(y)  If  a  fine  is  levied  to  a  married  woman  without  her  husband,  the  husband  may  avoid  it  during 
the  coverture,  or  she  herself  may  avoid  it  after  her  husband's  death,  and  if  she  does  not  agree  to  it 
after  .she  becomes  sole  her  beir  may  avoid  it. 
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curtesy  than  of  necessity,  for  they  are  not  needful  in  fines. 
But  in  case  where  there  be  two  of  one  name  it  is  safe  to 
make  some  addition  by  way  of  distinction,  as  senior  and 
junior  and  the  like. 

If  a  woman,  living  her  first  husband,  take  a  second 
husband,  and  with  him  and  by  his  name  acknowledge  a 
fine,  it  seems  this  is  void  because  of  this  mistake ;  but  if 
a  woman  with  her  right  husband,  by  a  wrong  Christian 
name,  levy  a  fine  she  is  concluded  by  it,  and  cannot  avoid 
it  during  her  life.  e  And  yet  if  a  fine  be  levied  to  a  man 
and  his  wife  by  a  wrong  name,  as  to  A.  and  Sibill  his  wife, 
when  her  name  is  Isabel,  this  is  holden  to  be  void.  f  But 
if  a  fine  be  levied  by  a  womau  by  the  name  of  Margery, 
when  her  name  is  Margaret,  or  by  the  name  of  Agnes, 
when  her  name  is  Anne,  it  seems  this  fine  is  a  good 
fine. 

The  persons  or  judges  before  whom  a  fine  is  to  be  levied 
are  of  two  sorts,  for  some  are  judges  only  at  the  time  of 
the  cognisance,  and  certificate  thereof,  and  others  are 
judges  to  whom  the  cognisance  is  to  be  certified,  and  be- 
fore whom  it  is  to  be  recorded.  The  first  sort  are  such 
as  have  power  to  take  such  cognisance,  either  ex  qfflcio, 
and  by  virtue  of  their  offices ;  or  by  some  commission 
general  or  special  granted  unto  them  by  the  king  out  of 
chancery ;  K  as  all  or  any  two  of  the  justices  of  the  com- 
mon pleas  may  in  open  court  take  knowledge  of  fines  and 
record  them  by  virtue  of  their  office.  h  Or  the  chief  jus- 
tice of  that  court  may  by  the  prerogative  of  his  place  take 
cognisance  of  fines  in  any  place  out  of  the  court,  and  cer- 
tify the  same  without  any  writ  of  dedimus  potestatem  (z): 
1  and  so  also  as  it  seems  may  two  of  the  justices  of  that 
court  with  the  consent  of  the  rest :  or  one  of  th«m  with  a 
knight  (but  this  is  not  usual  at  this  <lay.)  k  Also  justices 
of  assise,  by  the  general  words  of  their  patents,  may  take 
and  certify  cognisances  of  fines  without  any  special  dedimus 
potestatem,  but  at  this  day  they  do  not  use  to  certify  them 
without  a  *special  writ  of  dedimus  potestatem.  And  fines 
have  been  levied  before  justices  errants. 

Also  cognisances  of  fines  are  taken  by  a  special  writ 
issuing  out  of  the  chancery  called  a  dedimus  potestatem, 
whereby  commission  is  given  in  divers  cases  to  a  private 
man  for  the  speeding  of  some  act  appertaining  to  a  judge 
upon  a  surmise  that  the  parties  that  are  to  do  the  same 
are  not  able  to  travel,  and  by  this  writ  upon  such  a  sur- 
mise, power  may  be  given  to  any  serjeant  at  law  alone,  or 
to  any  knight  and  gentleman  together,  to  take  the  conu- 
sance  of  such  persons,  and  they  may  by  virtue  thereof 
take  the  same  '  either  of  all  or  some  of  the  parties ;  m  and 
that,  as  it  seems,  in  any  place  accordingly.  "  But  a  jus- 
tice, or  other  person  being  cognisee  in  a  fine,  may  not  take 
the  cognisance  thereof  himself.  And  all  these  that  have 
power  to  take  the  conusances  of  fines  are  to  take  great 
heed  of  whom  they  do  take  the  same,,  and  whom  they  do 

(z)  But  the  chief  justice  of  England  cannot,  nor  any  other  of  the  chief  justices  except  the  chief 
justice  of  the  common  pleas,  vrho  bath  this  authority  by  custom  and  not  by  any  statute.    9  Co.  Read. 
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2.  In  respect 
of  the  persons 
before  whom 
it  is  acknow- 
ledged, and 
the  persons 
and  place  be- 
fore whom  and 
where  it  is  re- 
corded.   And 
what  persons 
may  take  conu- 
sance  of  fines 
or  record  them, 
and  where,  and 
how,  and  the 
duty  of  such 
persons  there- 
in. 
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admit  to  make  such  conusances  before  them.  "And  there- 
fore they  are  to  see  that  they  know  the  parties  that  are  to 
he  cognisors,  that  they  suffer  not  one  roan  to  make  a  conu- 
sance in  another  man's  name  (a),  and  that  they  do  not  take 
any  conusance  from  any  person  prohibited  by  law  (6),  for 
misdemeanors  by  such  persons  herein  are  punishable  in 
the  star-chamber  (c).  J)  And  if  there  be  any  woman  that 
hath  a  husband  that  doth  join  with  her  husband  in  the 
conusance,  the  judges  or  commissioners  must  take  care 
they  do  examine  her  whether  she  be  willing,  and  do  part 
with  her  right  in  the  land  willingly,  or  by  compulsion  of 
her  husband,  for  albeit  she  be  made  to  do  it  by  compulsion 
of  her  husband,  yet  hath  she  no  way  to  relieve  herself 
when  it  is  done.  ^And  after  the  commissioners  have 
taken  the  same  cognisances  by  dedimus  potestatem,  they 
are  to  certify  the  same  truly,  and  the  day  and  year  when 
it  was  taken,  '  and  not  another  time  (for  this  may  be  a 
misdemeanor  punishable  in  the  star-chamber)  and  to  return 
the  commission  into  the  court  of  common  pleas  under 
their  hands  and  seals  within  a  year  after  the  taking  of  the 
same  conusance,  at  the  farthest.  s  And  if  they  refuse  to 
return  or  certify  it,  the  party  grieved  may  by  a  writ  called 
cognitionibus  admittendis  or  a  certiorari  compel  that  com- 
missioner that  hath  it  in  his  custody,  or  his  executor  or 
administrator  if  he  be  dead,  to  certify  it  (d).  *•  But  if  any 
of  the  cognisors  happen  to  die  before  it  be  certified,  then 
it  cannot  be  certified  at  all,  for  it  cannot  now  be  made  a 
good  fine.  "And  so  also  (as  some  hold)  if  the  king  die. 
*  But  if  the  king's  silver  be  entered  in  paper  or  upon  the 
back  of  the  writ  of  covenant,  as  the  use  is,  and  the  party 
die  after  this,  in  this  case  the  fine  may  go  on,  and  will  be 
a  good  fine  notwithstanding  the  death  of  the  party. 

And  judges  for  the  recording  of  fines  be  the  justices  of 
the  common  pleas  only,  and  therefore  all  cognisances  of 
fines  must  be  certified  thither,  for  in  that  court  only  (e), 
and  not  in  any  other  of  the  courts  *of  record  at  Westmin- 
ster, or  in  other  interior  courts,  or  ancient  demesne  (f)t 
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(a)  The  statute  21  Jac.  1.  c.  26.  makes  it  felony  for  one  person  to  levy  a  fine  in  the  name  of  another 
without  his  privity  or  consent. 

(6)  An  infant  (except  an  infant  trustee  or  mortgagee)  being  disabled  by  law  from  levying  a  fine, 
the  court  of  C.  B.  ordered  an  information  to  be  prosecuted  against  the  commissioners  who  took  the 
conusance  of  a  fine  from  an  infant  feme  tenant  in  tail  with  her  husband,  and  the  fine  to  be  vacated, 
quoad  the  feme  only.  Iluiclunsvn's  case,  3  Lev.  36.  see  also  Serjeant  Buckley's  case  to  the  same  effect 
in  Skinner's  Rep.  23. 

(c)  The  jurisdiction  of  the  court  of  star-chamber  abolished  by  the  act  of  the  16  Car.  1.  cap.  10. 

(d)  For  the  rules  made  by  the  court  of  C.  B.  touching  the  certificate  of  the  commissioners,  and  of 
the  oath  to  be  made  of  the  acknowledgment  of  the  fine,  see  Wils.  81  to  90.  and  see  supra  page  5, 
note  (n). 

(f)  If  a  suit  is  depending  in  the  court  of  king's  bench  at  Westminster,  on  a  writ  of  error,  a  fine  levied 
in  that  court  would  be  good.  See  Densh.  Read.  3.  and  13  Vin.  Abr.  217.  And  it  is  said  that  a  fine 
levied  on  an  original  writ,  returnable  in  the  king's  bench,  is  not  void,  but  only  voidable.  See  13  Vin. 
Abr.  217.  Co.  Read.  9.  A  fine  levied  in  a  court  which  has  no  jurisdiction  is  em-am  nonjudice,  and 
absolutely  void. 

(/)  But  see  the  case  of  Hunt  v.  Brown,  1  Salk.  340.  Com.  Rep.  93.  124.  (and  see  Dy.  1 11  b.)  where 
the  court  resolved,  that  a  fine  may  be  levied  of  ancient  demesne  lands,  in  the  court  of  ancient  de- 
mesne, although  it  is  HO  court  of  record.  But  such  a  fine,  when  levied  of  an  estate  tail,  has  only  the 
operation  of  a  fine  at  common  law,  and  will  not  bar  the  issue  from  bringing  a  formedon ;  for  a  fine 
to  bar  an  estate  tail  must  be  levied  with  proclamations  pursuant  to  statute  ;  and  there  is  no  statute 
Mrhich  authorizes  proclamations  on  fines  iu  a  court  of  ancient  demesne.  To  bar,  therefore,  an  estate 
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*  50  Ass.  pi.  9.  are  fines  to  be  levied.     x  But  by  special  grant  a  fine  may 
s  Stat.  2  E.  6.     be  levied  in  a  base  court.     >And  by  certain  acts  of  par- 
c.  28.  37  H.  8.  liament  fines  may  be  and  are  levied  in  the  county  p:tlut'n» 
c.  19.       Eliz.    Qf  <_}nester,  county  palatine  of  Lancaster,  and  county  pa- 
latine of    Durham,   of  lands  lying  within  those  places. 
And  if  any  persons  do  take  conusance  of  fines  other  than 
such  as  before  that  have  power,  or  any  other  persons  or 
judges  shall  record  fines,  or  they  shall  be  levied  in   any 
other  court  or  place  than  as  before,  such  fines  are  void. 

Stat.  32  H.  8.         A  fine  may  be  levied  of  all  things  whefeof  a  Prcecipe  3.  In  respect; 
c.r.  West.        quod  reddat  lieth,  and  of  all  things  which  are  inheritable  of  the  thing 

S?mbm  ™his      a«d  itt  e*se  at  the  time  of  the  fine  levied>  whether  the  thing  Sf^;^ 
Tract  of  Fines     *  i  •  •       «  i  i  i  »      Hue  isicvicci^ 

sect.  25.  so.       "e  ecclesiastical  and  made  temporal,  or  temporal  (g)~     As  an<|  Of  what 
see  in  exposi-     of  an  honor,  manor,  island,  barony,  castle,  messuage,  cot-  things  a  fine 
tion  of  Deeds,    tage,   mill,  toft,  curtilage,  dove-house,   garden,  orchard,  may  be  levied 
land,  meadow,  pasture,  wood,  underwood,   chapel,  river,  ^j^^ames 
chauntry,  corrody,   office,  fishing,  warren,   fair,   rectory, 
mines,  a  view  of  frank-pledge,  waife,  estray,  felon's  goods, 
deodands,   hospital,  furzes,  heath,  moor,  rent,  common, 
advowson,  hundred,  way,  ferry,  franchise,  seignory,  rever- 
sion, toll,  tallage,  pickage,  pontage,  aquitail,  services,  por- 
tion of  tithes,  oblations,  or  the  like  (ft).    And  therefore 

fines 

tail  in  lands  held  in  ancient  demesne  a  recovery  is  necessary,  for  (as  we  have  just  seen)  a  tine  in  the 
conrt  of  ancient  demesne  will  not  be  a  bar,  and  a  tine  in  the  common  pleas  may  be  reversed  by  tke 
lord.  But  see  p.  23,  n.  (z). 

The  Isle  of  Ely  being  a  royal  franchise,  and  the  bishop  having  jura  regalia,  fines  may  be  levied  in 
the  bishop's  court  of  lands  within  the  franchise.  So  fines  may  be  levied  by  custom  (but  not  without. 
S.  P.  1  Leon.  188.)  in  the  courts  of  cities  and  corporate  towns,  where  such  courts  have  authority  t» 
hold  pleas  of  land.  See  Co.  Read.  9.  1  Leon.  188.  But  a  fine  levied  in  these  courts  will  not  bar  an 
estate  tail.  Fines,  however,  in  the  courts  of  the  counties  palatine  of  Lancaster,  Durham,  and  Ches- 
ter, in  the  portmoote  court  of  the  city  of  Chester,  and  in  the  courts  of  the  great  sessions  in  Wales, 
will,  when  duly  proclaimed,  bar  estates  tail ;  as  the  statutes  authorizing  fines  to  be  levied  in  these 
courts*  declare,  that  when  levied  with  proclamations  they  shall  be  of  the  same  force  with  fines  with 
procfamations  levied  in  the  common  pleas  at  Westminster. 

If  a  fine  is  found,  by  verdict,  to  have  been  levied  before  the  justices  of  the  county  palatine  of  Lan- 
caster (and  it  would  be  the  same,  it  is  presumed,  in  the  case  of  a  fine  levied  in  the  courts  of  great 
sessions  in  Wales,  in  the  courts  of  the  counties  palatine  of  Chester,  Durham,  &c.)  without  finding 
who  the  justices  were,  or  whether  they  had  authority  to  take  the  acknowledgment  of  the  fine  or  not, 
it  will  be  presumed  that  they  had  such  authority,  unless  the  contrary  appears,  i  Wils.  275.  It  may 
be  proper  to  observe,  that  in  Wales,  and  the  counties  palatine,  fines  acknowledged  in  vacation  ant 
levied  as  of  the  next  great  sessions,  Sfc.  at  which  time  the  writ  «f  covenant  is  made  returnable.  Where 
•A  fine  therefore  is  necessary,  in  order  to  give  a  purchaser  a  good  title,  the  purchase  cannot  be  safely 
completed,  nor  the  purchaser  pay  his  money  during  the  vacation.  Indeed  wherever  a  fine  is  neces- 
sary to  the  validity  of  a  purchaser's  title,  he  ought  not  to  pay  his  money  until  the  fine  is  levied. 

(g)  Or  whereof  a  precipe  quod  faciat  lies,  as  the  writ  of  customs  and  services;  or  a  precipe  quod 
permittat,  as  to  have  a  common  way,  &c. ;  or  a  precipe  quod  teneut,  as  the  writ  of  covenant  to  levy  a 
fine,  and  the  like.  2  Inst.  513. 

(h)  To  the  enumeration  of  the  things  of  which  fines  may  be  levied,  may  be  added  shares  in  the  new 
river  water,  whereof  fines  are  levied  by  the  description  of  so  much  land  covered  with  water ;  and 
when  a  fine  or  recovery  of  these  shares  are  necessary,  as  the  new  river  runs  through  the  several 
counties  of  Hertford,  Middlesex,  and  London,  there  must  be  three  several  fines  or  recoveries.  2  P. 
Wms.  128. 

Where  money  is  agreed  or  directed  to  be  laid  out  iu  lands,  the  money,  in  equity,  is  considered  as 
land  or  real  estate.  It  frequently  happens  that  the  person  who  would  have  been  entitled  to  the  lauds 
in  fee  or  in  tail,  in  case  they  had  been  purchased,  is  desirous  of  taking  the  money  as  money,  and  nol; 
to  lay  it  out.  Where  the  party  would  have  been  entitled  to  the  lands  in  fee,  provided  they  had  beea 
purchased,  courts  of  equity,  upon  a  bill  filed  for  the  purpose,  have  always  suffered  him  to  take  tlie 
money,  liut,  according  to  some  old  cases,  where  he  would  have  been  entitled  to  the  lands  only  as  tenant 
in  tail,  then  the  courts  would  not  allow  him  to  take  the  fund  as  money,  but  required  it  to  be  actually 

*  In  the  city  of  Chester  by  the  43  Eliz.  c.  15 ;  in  the  county  palatine  of  Chester  by  the  2  &  3  Ed.  6. 
c.  28 ;  of  Lancaster  by  the  37  Hen.  8.  c.  19;  of  Durham  by  5  Eliz.  c.  27;  aud  in  the  courts  of  the 
great  sessions  of  Wales  by  the  34  &  35  Hen.  8.  c.  26,  >.  40. 

invested. 
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fines  de  honore  de  S.  or  dc  matter io  de  S.  or  de  castro,  or 
tie  casteMo  de  S.  cum  pertinen'  are  good.  So  fines  de  uno 
rrtf.waaio,  mio  cotagio,  vno  molendino,  without  nquatico  or 
granatico  annexed,  are  good.  So  fines  de  uno  tofto,  uno 
curtilay.  uno  coliimbario,  uno  gardino,  uno  pomario,  decent 
acris  terra;,  dccem  acris  prati,  decem  acris  nasturce,  decent 
acris  bosci,  dccem  acris  subbosci,  de  balliva  &ve  qfficio  buil- 
livat'  de  D.  de  custod.  sive  ojfficio  custod.  de  ft.  de  custod. 
parci  fy  forrcstcc  de  D.  ojfficio  senescalciac  de  S.  cum  pertinen  , 
decem  acris  bnifra,  dccem  acris  morte,  decem  acris  uncuriac, 
decem  acris  marisci,  decem  acris  alneti>  decem  acris  ruscarice, 
are  good.  Also  fines  may  be  de  vis.fran'  pleg.  libertate  <Sf 
franche&'ds,  in  D.  wardis  maritagiin,  eschaet  catall.  felon UIH, 
waviat  extra/tin:  de  cattail,  fugitivomm,  utlagat.  attinct.  de 
ferreis.  mcrcat.  UTCCCO  tnaris,  or,  de  reatoria  ccclesiie  paro- 
chialis  de  M.  or,  de  decimis  granorvm,  yarbantm  Sfj'anii  cidem 
rectorial  spcctan'  fyc.  or,  cum  omnibus  decimis  grauorum, 
f/arbarum  if  fund  cidcm  rectories  spectaii ,  or,  de  decimis  gar- 
barum,  ad  ccclcsiam  de  M.  qualitcrcunque  spectaii ,  or,  de 

invested.  He  had  therefore  no  way  of  getting  at  it  as  money,  except  by  laying  it  out  in  a  fictitious 
purchase,  and  by  levying  a  fine,  or  suffering  a  recovery  of  such  fictitious  purchase.  But  this  practice 
Las,  for  some  time,  been  departed  from,  and  courts  of  equity,  upon  a  bill  filed,  have  decreed  the 
money  to  the  tenant  in  tail,  wherever,  by  levying  a  fine,  he  could  have  rendered  himself  absolute 
(MRMrW  the  lands,  in  case  they  had  been  purchased.  But  where  a  recovery  would  have  been  neces- 
sary to  have  rendered  liim  absolute  owner,  there  the  court  always  directed  the  money  to  be  laid  out, 
in  order  that  those  in  remainder  might  have  a  chance. 

The  act  however  of  the  39  &  40  Geo.  3.  c.  56.  has  greatly  altered  the  doctrine  and  practice  relative 
to  the  taking  of  money  to  be  laid  out  in  the  purchase  of  lands  as  money.  It  may  now  be  obtained,  Im 
petition  to  tue  court  of  chancery,  by  the  person  who  would  have  been  entitled  to  the  lands  for  tltejint 
estate  tail,  in  case  they  had  been  purchased,  provided  such  person  is  of  age  ;  but  if  there  is  any  one 
who  is  entitled  to  any  antecedent  particular  interest,  such  person  must  join  in  the  application  to  the 
court. 

This  act  having  rendered  fictitious  purchases  and  the  levying  of  fines  and  suffering  recoveries  of 
such  purchases  altogether  unnecessary,  it  may  not  be  improper  briefly  to  notice  the  decisions  which 
nave  tieen  made  upon  it. 

If  an  order  under  the  act  is  made  out  of  term  time,  for  the  payment  of  money  to  a  person  who 
is  tenant  in  tail  with  remainders  over,  the  order  cannot  be  acted  upon  unless  the  party  is  living  on 
Xjie  second  day  of  the  ensuing  term.  Lowton  v.  Lou-ton,  note,  5  Ves.  12.  Ex  parte  Bennett,  6  Ves. 
lltv  And  if  the  order  is  even  made  in  term  time,  it  cannot  be  acted  upon  till  the  ensuing  term, 
unless  Ihere  is  sufficient  time  in  the  same  term,  iu  which  a  recovery  might  have  been  suffered,  sup- 
posing the  money  had  been  actually  invested  in  lands.  Ex  parte  Frith,  8  Ves.  609. 

The  court  indeed  will  make  no  order  for  the  payment  of  the  money  until  an  enquiry  is  made,  whe- 
ther there  is  any  incumbrance  affecting  the  fund.  Lx parte  Bennett,  6  Ves.  609.  Ex  parte  Hodges,  Ib. 
576,  Clayton  v.  (irtshuni,  10  Ves.  288.  And  for  this  purpose  the  court  requires  to  see  the  settlement 
or  will  which  directed  the  fund  to  be  invested  (Ex  parte  Frith,  supra.);  and  likewise  requires  an  affi- 
davit from  the  parties  entitled,  that  they  have  not  settled  or  iucumbered  it.  Binford  v.  Kan-don, 
S,  Ves.  jun.  38.  If  the  party  entitled  is  a  feme  covert,  she  must  be  separately  examined  ;  but  the 
examination  may  be  by  commission.  Tasburgh's  case,  \  Ves.  &  IJ.  507. 

It  may  be  proper  to  observe,  that  it  is  only  where  it  is  dear  that  the  party  applying  for  the  money- 
would  be  entitled  to  the  lands  »«  tail,  in  case  they  were  purchased,  that  the  court  will  direct  the  money 
to  be  paid  ;  for  if  it  is  doubtful  whether  he  would  IMJ  entitled  to  them  in  tail  or  for  life,  the  court 
will  not,  on  an  ex  parte  application,  decide  the  point ;  and  therefore  will  make  no  order  for  the 
payment  of  the  money. 

If  a  trustee  of  money  to  be  laid  out  in  lands  should  pay  it  to  a  tenant  in  tail  without  the  authority 
of  the  court,  it  would  be  a  payment  by  wrong  ;  and  the  issue  in  tail  or  remainder-man  might  probably 
compel  him  to  pay  it  over  again.  See  Cunningham  v.  Moody,  1  Ves.  174.  It  is  not,  however,  by 
iiny  means  cle^r  that  the  court  would  compel  him  to  do  so  ;  for  it  is  held,  Uiat  courts  of  equity  will 
always  support  the  act  of  a  trustee,  where  he  does  nothing  more  than  the  court  would  have  obliged 
Jum  to  do.  S,ee  Moody  v.  Wallers,  16  Ves.  283.  and  see  7  Ves.  150.  and  Bowater  v.  Elley,  V  Vern.  344. 
and  Franklin  v.  Green,  Ib.  i;57.  But  see  Andrew  v.  Partington,  3  Bro.  C.  C.  60.  which  militates 
against  this  doctrine.  If  indeed  a  trustee  should  pay  the  money  to  a  tenant  in  tail,  with  remainders 
over,  out  of  term  time,  and  he  should  die  before  a  recovery  could  have  been  suffered  in  the  ensuing 
term,  in  that  case  ther?  can  b«  BO  doubt  but  the  rmaiuder-inau  might  compel  the  trustee  to  pay  it 
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omnibus  Sf  omnimod'  obldtionibus,  decimis  grdnorum,  garba- 
rnm,fceni)  lance,  lini,  canibis,  porcellorum,  aucarum,  ag"ll. 
or,  #fc.  Sf  aliis  emolumentis   quibiiscunq ;  spectan'  crescenf 
sive  existen'  cum  pertinen'  in  D.  also  fiiles  may  be  de  cilio 
salium  plumbarum ,  aquce  salcce,  puteo,  or,  de  theolonio,  stal- 
lagio,  picagio,  pontagio,  infra  burgum  de  D.  or,  de  quodam 
corrodio  unius  panis,  unius  lagence  cervisice  pro  omnibus  ho- 
minibus  in  D.  or,   de  chiminio,   de  piscaria,  or  de  libera 
icarrenna,  or  de  frankfold,  de  franchesia,  or,  de  nundinis 
de  D.  singulis  annis  ad  festa  de  M:  ibidem  tenend'  *mercaf       *  p,  n. 
de  D.  quiet,  sive  libero  passagio  ultra  aquam  de  D.  or,  de 
communia,  or  de  pastura  pro  omnibus  animalibus,  or  prd 
Omnibus  averiis,  or  de  pastura  pro  decem   ovibus,  or  pro 
decem  bovibus,  equis,   vaccis,  porcis,  spadonibus,  fyc.  or  de 
communia  pasturce  quod  prcedict'  M.   B.  habet  Sf   habere 
solebat  pro  omnibus  averiis  suis  in  centum  acris  terrce  ipsius 
I.  A.  in  D.  or  de  advocatione  ecclesice  de  D.  or  de  advoca- 
tione tertice  partis  ecclesice,  Sfc.  or  de  rectoria  de  D.  advocat. 
prcesentat.  donat.  libera  dispositione,  Sf  jure  patronatus  eccle- 
sice de  D.  or  de  patronagio  cum  advocatione  vicaria  ecclesice 
de  D.  Sf  capell.  eidem  rectorice  annex',  or  de  tertia  parte 
advocationis,  Ecclesice,  Sfc.  or  de  medietat1  advocat'.  ecclesice, 
or  de  advocatione  medietatis  ecclesice,  or  de  medietate,  or 
de  tertia  parte  messuagii,  decem  acris  terrce,  or  the  like, 
and  these  fines  are  good.     Also  a  fine  may  be  de  homagio'j 
or  defeod"  militis,  or  de  uno  feod'  milit'  in  D.  or  de  scrvitio 
•unius  paris  calcarium  deauratorum,  or  de  servitio  inveniendi 
hominem  equitem,  orpcditem  adeundumvel  ad  cquitandum 
^fith  the  cognisee  in  exercitu  Wallice,  8fc.  or  de  minera 
plumbi  Sf  cujuscunque  generis  metalli,  or  de  proficuis  officii, 
or  de  projftcuo  molendini,  or  de  gurgite,  or  cUrsu  aquce  cur- 
rent', d  loco  vocat'  H.  infra  Sf  per  terr1  voc'  K.  ad  molend. 
vocat.  B.  or  de  ivera  sive  veda  in  D.    And  fines  of  all  these 
and  such  like  things  are  good,  bilt  a  fine  that  is  levied  of 
a  thing  not  certain,  as  de  tenemento  or  de  hereditamento, 
or  the  like,  is  void  (i). 
21  E.  S.  44.  A  fine  may  be  of  a  rent-charge  which  had  no  being  be- 

w  Et*  s'  22b       ^°re  ^'  °r  °^  a  chief  rent  or  otlier  rent  w^c^  ^a(^  a 
ibid!  being  before,  but  not  of  annuity  (1),  and  a  rent  will  pass 

by  the  number  of  the  things  to  be  rendered,  as  de  decem 
librat.  decem  marcat.  sex  denar'  or  quinque  solid'  or  uno 
obolario.  As  precipe  A.  quod  reddatB.  con.  Sfc.  de  4  librat' 
reddit.  fy  red.  dimid'  unius  librce  piperis,  ac  reddit.  unius 
paris  chirothecarum,  sagittce  barbatce.  unius  par'  calceorumt 
unius  vomeris,  1  lib.  cerce,  1  lib.  piperis,  1  lib.  cumini, 
1  clavi  gariophylli,  1  rosce  rubrce,  1  acus  fy  Jili,  quarterii 
frumenti,  unius  quarterii  hordei,  2  bracei  caponum,  40  gal- 
lorum,  20  gallinarium,  mille  ovorum  et  aucarum.  An  honor 

(i)  Or  at  least  voidable  for  the  uncertainty  of  the  words ;  the  proper  word  to  express  a  tenement, 
in  a  fine,  being  messuagium  ;  and  therefore  a  fine  levied  de  uno  messuagio  will  be  good.  Brown,  23. 

(fc)  A  fine  of  the  lands  out  of  which  a  rent-charge  issues  will  bar  an  entail  in  the  rent-charge. 
Udiot  vfSaunders,  Cro.  Jac.  700.  and  1  Ves.  391. 

(0  This  is  to  be  understood  of  a  mere  personal  annuity,  and  not  of  an  annuity  charged  upon  lands, 
which,  more  properly  speaking,  indeed,  is  called  a  rent-charge.  It  is  presumed,  however,  that  a 
judgment  upon  a  writ  of  annuity  would  bind  the  interest  of  the  parties  in  the  annuity.  See  Roll. 
Abr.  15. 

c  may 


11 


OF  A  FINE. 


CHAP.  II. 


3.  36. 
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may  pass  by  the  name  of  a  manor,  or  by  its  own  proper 
name,  as  de  honor  e  de  Tickkill,  or  de  manerio  de  Tickhill: 
so  other  things  may  most  of  them  pass  by  their  own  pro- 
per names,  as  de  castro  vicecomitatus  de  S.  in  insula  de  D. 
hundred  de  D.  burgo  de  D. 

A  manor  may  pass  by  its  proper  name  without  naming  19  E.  4.  9. 
of  the  town  or  place,  towns  or  places  wherein  it  doth  lie, 
as  de  manerio  de  D.  cum  pertinent  (ni). 

Other  things  may  pass  in  fines  by  the  same  names  they 
are  granted  in  deeds,  as  de  scit.  ambit'  et  precinct'  nuptr 
monasterii  de  D.  scit.  manerii  de  D.  grangia  de  D.  parco 
de  D.  prtebend"  de  D. 

A  castle  or  hundred  may  be  parcel  of  a  manor  and  pass  26  Ass.  p.  54. 
by  the  name  of  the  manor  whereof  they  be  parcel,  and  2 
one  manor  may  be  parcel  of  another  manor,  and  pass  by 
*P.  12.       the  name  of  that  manor,  or  *a  castle  may  pass  by  its  own 
proper  name,  as  de  castello  de  S.  cum  pertin'  so  also  may 
a  hundred  pass  by  its  own  name,  as  de  hundred  de  S. 

A  view  of  frank-pledge  and  such  like  thing  may  also  West,  ubi 
pass  by  their  own  names,  as  de  vis,  frank'  pleg'  bonorum  supra. 
et  cattallornm,   waiviorum,  felon'  fugiticorum,  utlagat,  in 
efigend"  positorum,  felon'  de  se,  deodand.  tliesaur'  invent'  ac 
extrahur'  cum  pertinen'  in  M. 

By  the  name  of  a  messuage  may  pass  a  house,  a  curtil-  Plow.  169.  171, 
age,  a  garden,  an  orchard,  a  dove-house,  a  shop,  a  mill,  as 
parcel  of  the  same.    The  like  of  a  cottage,  a  toft,  a  cham- 
ber, a  cellar,  «fcc.     Yet  these  may  pass  by  their  own  single 
names  also,  as  de  uno  messuagio,  uuo  cnrtilagio,  &fc. 

A  chappel  or  an  hospital  must  be  demanded  in  a  fine,  13  Ats.  pi.  2. 
and  may  pass  by  the  name  of  a  messuage. 

A  reversion  of  land  may  pass  by  the  name  of  a  rever-  43  E.  3.  B.  i. 
sion,  or  by  the  name  of  the  land  itself. 

A  foldage  may  pass  by  the  name  of  De  libertate  vnivs  West,  ubi 
faldagii  et  cursu  ovium  enm  pertinen'  in  F.  or  de  liberofal-  supra. 
dag  io  ovium  cum  pertinen'  in  11\  or  de  liber  a  falda. 

Land,  meadow,  or  pasture,  wood  and  the  like,  may  pass   16  Ass.  9. 
by  a  certain  number  of  acres  (11),  or  by  the  certain  mea- 
sure of  the  superficial  quantity  thereof,  as  de  hida,  caru- 
cata,  bovata,  virgata,  acra,  roda,furlingo  terras.:  house-boot, 
hay-boot,  and  plow-boot,  may  pass  by  the  name  of  esto-   West.  Symb. 
vers,  as  de  rationabili  estoverio  -in  boscis,  viz.  in  deccm  acre's  u^'  s«Pri»' 
bosci  ipsivs  A.  in  D.    And  a  fishing  may  pass  by  the  name 
of  separali  piscar'  in  aqua  de  S. 

And  high-wood  and  underwood  may  pass  by  the  name 
of  wood,  as  de  20  acris  bosci,  fyc. 

Parsonages,  rectories,  advowsons,  vicarages,  or  tithes   West.  Symfc. 
impropriate  (o),  pass  not  by  the  names  de  advocutione  ec-  ubi  suPra« 

clesice 


(M»)  Under  the  denomination  of  a  manor,  a  reputed  manor  will  pass.  13  Vin.  Abr.  281.  And 
where  a  fine  is  levied  of  a  manor  with  its  appurtenances,  lauds,  reputed  parcel  of  the  manor,  will 
pass.  13  Vin.  Abr.  281. 

(n)  Where  a  fine  is  levied  of  so  many  acres  of  land,  the  acres  are  to  be  considered  as  customary 
acres,  and  not  acres  according  to  the  statute.  Waddey  v.  Newton.  8  Mod.  276.  Sir  John  Perryn's 
case,  6  Rep.  67  a. 

(o)  Upon  the  dissolution  of  monasteries,  in  the  reign  of  Henry  the  Eighth,  many  rectories,  par- 
sonages, tithes,  and  other  ecclesiastical  benefices  came  to  the  crown ;  and  the  crown  having  made 
.considerable  grants  to  lay  persons,  an  act  was  passed  (32  Hen»  8.  c.  7.)  in  order  to  enable  the  owners 

of 
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clesice  but  de  rectoria  ecclesice  de  S.  cum  pcrtincn\  But 
when  the  tine  is  but  of  a  presentation  to  a  church  onlv,  it 
must  be  de  advocatione  ecclesice  de  S.  and  not  cum  pertinent, 
and  of  all  vicarages  endowed  the  writ  must  be  de  advoca- 
tione vicar  ice  ecclesice  de  S.  and  not  cum  pertinen',  and  where 
no  vicarage  is  endowed,  it  must  pass  under  these  words, 
de  advocatione  ecclesice  de  S.  Sfc. 

If  part  of  an  entire  thing  pass,  it  must  pass  by  these 
words,  de  medietate,  tertia  parte,  quarta  purtc,  fyc.  as  the 
case  is,  as  de  duabus  part  thus  in  ires  paries  dividend.  8.  acr. 
terra,  or  de  medietate  omnium  decimarum,  granorum  et 
foeni  de  ter1  vocat'  le  Blacklands  cum  pertinen.  in  H.  But 
if  an  entire  thing  as  a  manor  or  messuage  be  parted,  as 
if  the  manor  of  S.  be  divided  into  two  parts  (if  the  divi- 
sion be  so  made  that  the  manor  of  that  part  be  not  ex- 
tinct), and  a  fine  be  to  be  levied  of  a  part  of  it,  it  must 
pass  by  the  name  of  the  whole,  as  de  manerio  de  S.  So 
if  a  messuage  and  23  acres  be  parted,  the  .part  divided 
shall  pass  by  the  name  of  one  messuage  and  ten  acres  of 
*land,  and  not  by  the  name  de  medietate  unius  messuagii  *p<  ^3^ 
Sf  viginti  acr'  ter\  And  if  things  be  otherwise  named  than 
as  before,  sometimes  the  fine  will  thereby  lose  its  force  in 
all,  and  sometimes  jn  part :  but  if  a  thing  be  twice  named 
in  a  writ  of  covenant,  as  a  manor,  and  a  hundred  parcel 
of  the  same,  this  will  not  hurt  the  fine. 

Broo.  Fines,  The  things  that  do  pass  by  the  fine  must  be  named  to 

44.  91.  9  E.  4.  jje  jn  |]ie  shire,  town,  parish,  or  hamlet,  where  it  doth 
lie,  for  a  fine  is  good,  albeit  it  name  the  lands  to  lie  in  the 
hamlet,  or  in  a  town-  decayed;  but  it  is  good  to  name  the 
town  wherein  the  hamlet  is,  and  that  with  addition  for 
distinction  if  there  be  divers  towns  of  the  same  name  in 
that  county.  And  if  a  manor  extend  into  divers  towns, 
as  into  A.  B.  and  C.  it  is  good  to  express  all  or  none,  ag 
de  manerio  de  S.  in  A.  B.  and  C.  For  if  any  of  the  towns 
be  omitted,  none  of  the  manor  in  that  town  will  pass,  but 
if  the  fine  be  of  the  manor  of  S.  cum  pertinen'  and  say  not 
where  it  lieth,  this  fine  will  carry  the  whole  manor.  And 
if  there  be  divers  manors  of  one  name,  as  South  S.  and 
North  S.  or  the  like,  it  is  safe  to  set  down  in  the  writ  for 
the  fine  which  manor  is  intended  to  be  passed,  howsoever 
the  fine  may  be  good  of  the  manor  intended  to  be  passed 
without  the  distinction  (»). 

The 

of  such  possessions  to  exercise  every  act  of  dominion  over  them,  and  to  put  them,  in  fact,  upon  the 
very  same  footing  with  lay  possessions.  By  the  express  words  of  the  act,  fines  may  be  levied  of 
such  ecclesiastical  possessions. 

(  p)  If  a  person  has  two  manors  of  the  name  of  A.  and  he  levies  a  fine  of  the  manor  of  A.  generally, 
without  distinguishing  it  from  his  other  manor  of  the  same  name,  evidence  may  be  adduced  to  shew 
which  manor  was  intended.  Gilb.  Ev.  38.  Bull.  N.  P.  297".  And  where  a  fine  is  levied  of  a  certain 
number  of  acres  in  A.  and  the  conusor  has  a  greater  number,  the  conusee  may  elect  upon  what  part 
Q(  the  estate  the  fine  shall  operate.  13  Vin.  Abr.  275. 

In  describing  the  parcels  in  a  fine,  the  vill  or  hamlet,  parish  or  place,  in  which  the  lands  lay,  ought 
to  be  mentioned.  It  has  been  held,  however,* that  a  fine  may  be  levied  of  lands  of  a  known  name, 
without  mentioning  any  parish,  vill,  or  place,  within  which  they  lie.  See  Monk  v.  Butler,  Cro.  Jac. 
574.  Favely  v.  Boston,  Cro.  Car.  269.  276.  and  see  4  Taunt.  Rep.  249.  If  there  is  a  vill  and  a  parish, 
both  of  the  name  of  A.  (the  vill  laying  within,  but  not  being  co-extensive  with  the  parish),  and  the 
lands  extend  beyond  the  limits  of  the  vill,  the  parcels  ought  to  be  described  as  lying  within  the 
parish  of  A. ;  for  if  they  are  only  described  to  be  in  A.  generally,  without  saying  whether  within  the 

c  2  parish 
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The  order  of  placing  things  in  fines  is,  First,  to  set  down  7  H.  6.  39. 
the  most  worthy  things  before  things  less  worthy,  as  a 
manor  before  a  messuage,  a  castle  before  a  manor,  a  house 
before  land,  arable  land  before  meadow,  meadow  before 
pasture,  Arc.  Secondly,  to  set  down  things  general  before 
things  f  pecial ;  as  land,  being  the  Genus  of  meadow,  pas- 
ture, wood,  &c.  before  them ;  wood,  being  the  Genus  to 
wood-grounds,  as  ahietum,salic?tum,  before  them.  Third- 
ly, to  set  down  entire  things  before  parts  of  things,  as  de 
manerio  de  S.  Sf  medietate  manerii  de  B.  Fourthly,  to  set 
down  particular  things  after  this  manner ; — 

suagium,  turn,  lendlnum, umbare,  dinum,  ra,  turn,  tura,  cus,  ra 
Mes,  Tof,  Mo,      Col,  Gar,Ter,  Pra,  Pas,  Bos,  Brue,  Mora, 

ria,        cus,     turn,     caria,        ditvs; 
Junca,     Maris,  Alne,     Rus,         Red,  Sectare,  priora. 

And  yet  if  this  order  be  not  observed,  but  the  things 
be  otherwise  placed  in  the  writ,  if  it  be  suffered  to  pass, 
the  fine  will  be  good  enough. 

4.  In  respect          If  either  the  cognisor  or  cognisee,   at  the  time  of  the  Stat.  27  E.  i. 

of  the  estate  of  fine  levied,  be  seised   of  any   estate  of  freehold  in  fee-  c-1-  .41J5'«,'J' 

the  parties         simple,  fee-tail,  or  for  life,  in  possession,  reversion,  or  „/    <,q  p  ^ 

thereunto.  *  .    •,  , r    •        •  i  .  \\_     Jb>    3y  *•"  «*• 

remainder,  whether  the   same  be  by  right  or  wrong,  the  jg.    ir  E.  3. 

fine  will  be  a  good  fine  in  this  respect^/).    And  therefore  62.    24  E.  3. 

if  26. 

parish  or  vill,  onjy  such  of  the  lands  will  pass  as  lie  within  the  vill  (sec  Stork  v.  To.r,  Cro.  Jac.  120,  and 
see  Cotterell  v.  Franklin,  6  Taunt.  ¥84.),  unless  the  jurisdiction  of  the  constable  of  the  vill  extends 
throughout  the  parish.  See  Haldron  v.  Ilosecarriott,  1  Mod.  78.  1  Vcntr.  170. 

Fines,  however,  being  now  considered  merely  as  common  assurances,  the  courts  are  not  extremely 
strict  about  the  description  of  the  parcels,  but  attend  to  the  intention  of  the  parties  respecting  them  ; 
and  jthis  they  generally  ascertain  by  referring  to  the  deed  declaring  the  uses  of  the  hue;  and  they 
will  amend  the  parcels  by  the  deed  of  uses,  although  it  is  executed  subsequent  to  the  levying  of  the  fine. 
Rowlelt  v.  Orleliar,  6  Taunt.  73.  Where  the  intention,  Irowever,  is  not  rendered  perfectly  clear  by  th& 
deed  of  uses  the  court  require*  an  affidavit  of  the  intention.  \Vheler  v.  Hesiltine,  2  Bos.  &  Pul.  560. 
Doicse  v.  Reere,  ibid.  579.  If  the  deed  of  uses  does  not  describe  tlw:  parcels,  but  merely  refers  to  a 
description  of  them  in  a  former  deed,  the  court  will  equally  amend  the  fine  as  if  the  deed  of  uses  itself 
bad  described  the  parcels.  Gill\,  Yeates,  4  Taunt.  708.  When  the  fine  is  to  pass  the  estate  of  a 
married  woman,  the  parcels  cannot  be  amended  by  the  deed  of  uses.  See  Powell  v.  Peach,  2  Blackst. 
Rep.  1202.  See  further  on  amending  parcels  in  a  tine  by  the  deed  declaring  the  uses  of  the  fine, 
Trtgare  v.  Gcnnys,  Pig.  Rec.  218.  Forster  \.  Pollington,  Barnes,  416.  Cargill  v.  Pattiaon,  ibid.  24. 
Bohun  v.  Burton,  3  Wils.  Fcp.  58. 

Where  the  parcels  in  a  fine  are  sufficient  to  cover  the  lands  intended  to  be  passed,  the  court  will  not 
alter  the  parcels  by  increasing  the  number  of  acres  so  as  to  make  the  lands  of  each  distinct  quality 
equal  in  amount  to  the  whole  of  the  lands.  As  for  instance,  where  the  lands  amount  to  thirty  acres, 
being  partly  arable,  partly  meadow,  partly  pasture,  &c.  the  court  will  not  alter  the  line,  and  make  it, 
Wli'rty  acres  of  land,  thirty  acres  of  meadow,  thirty  acres  of  pasture,  &c.  Bertrum  v.  Town,  6  Taunt. 
Rep.  58.  A  fine  will  not  be  amended  by  adding  lands  in  a.  parish  which  is  not  mentioned  in  the  deed 
declaring  the  uses.  Cotterell  and  Franklin,  6  Taunt.  Rep.  284.  See  infra  as  to  amending  parcels  in  a 
itcovery,  for  wherever  the  court  would  amend  the  parcels  in  a  recovery,  it  is  presumed  they  would 
amend  them  in  a  fine. 

The  court  will  not  only  amend  the  parcels  in  a  fine,  but  where  any  palpable  error  or  mistake  is  made 
in  the  proceedings  in  the  fine,  as  the  entry  of  the  king's  silver,  the  proclamations,  &c.  the  court  will 
order  such  error  or  mistake  to  be  corrected.  Bohun's  case,  5  Kep.  43.  Dowlin's  case,  5  Rep.  44. 
Fetters  v.  Goodsalve,  13  Rep.  54.  Stelley's  case,  Hutt.  1'22.  A  mistake,  however,  in  the  original  writ 
upon  which  the  fine  has  been  levied  will  not  be  amended.  See  Pembroke  v.  Jefferies,  1  Salk.  52.  Cas. 
;i'emp.  Holt,  59  ;  and  see  Lord  Raym.  10<56.  and  Lintsay  v.  Gray,  2  Blackst.  Rep.  1013  ;  nor,  where 
the  tine  is  recorded  as  a  fine  of  one  term,  will  the  court  alter  it  and  make  it  a  line  of  another,  Heath  v. 
Wilmot,  2  Blackst.  Rep.  778  4  neither  will  the  court  amend  fines  by  altering  the  Christian  names  of  th« 
parties.  Diron  v.  Laivson,  "2  Blackst.  Rep.  816. 

(9"!  And  it  is  not  merely  where  the  parties  have  a  legal  ettate  of  freehold  in  the  lands  that  a  fine  may 
he  levied,  ior  a  line  maybe  equally  levied  of  an  equitable  or  trust  tatate.  See  1  Cas.  in.  Ch.  268> 
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if  one  that  is  seised  of  land  in  fee-simple,  or  fee-tail,  ge- 
neral or  special,  levy  a  fine  of  this  land  to  a  stranger,  this 
is  a  good  fine.     So  if  a  stranger  levy  a  fine  to  him  of  this 
land,  this  is  a  good  fine.     So  also  a  fine,  levied  by,  or  to, 
a  tenant  for  life  of  the  land  he  doth  so  *hold,  is  good  in       *  P.  14. 
this  respect :  but  he  must  take  heed  of  a  forfeiture  in  this  Forfeiture, 
case ;  for  if  tenant  for  life  levy  a  fine  sur  cognisance  de 
droit  come  ceo,  Sfc.  to  a  stranger,  or  levy  a  fine  sur  grant 
if  release  to  a  stranger,  to  hold  to  the  cognisee  for  a  longer 
time  than  for  the  life  of  the  tenant  for  life,  howsoever  in 
this  case  the  fine  be  a  good  fine,  yet  this  is  a  forfeiture  of 
the  estate  of  the  tenant  for  life,  whereof  he  in  reversion 
or  remainder  may  take  present  advantage  (r).    And  yet  if 
such  a  tenant  for  life  levy  a  fine  sur  grant  $•  release,  to  hold 
to  the  cognisee  for  the  life  of  the  tenant  for  life ;  or  grant 
his  estate  by  such  a  fine  to  him  in  reversion  or  remainder; 
or  by  fine  grant  a  rent  out  of  the  land  for  longer  time  than 
1  H.  7.  22.         for  his  own  life ;  in  these  cases  the  fine  is  good,  and  there 
Co.  2. 56. 9.       is  no  forfeiture  of  the  estate  of  the  tenant  for  life.     So 
likewise  if  a  fine  be  levied  to  a  tenant  for  life  by  a  stranger, 
who  doth  thereby  acknowledge  all  his  right  to  be  in  the 
tenant  for  life,  and  release  and  quit  claim  to  him  and  his 
heirs,  and  go  no  further,  this  is  a  good  fine,  and  no  for- 
feiture of  the  estate  of  the  tenant  for  life ;  for  his  estate 

278.  iFreera.  311.  Atone  time,  however,  an  opinion  seemed  to  prevail,  that  in  order  to  transfer  a 
mere  equitable  interest  in  lands,  there  was  no  absolute  necessity  for  a  fine  or  a  recovery,  not  even  t» 
destroy  an  equitable  entail.  The  earlier  cases (Northv  .Champernon,  2  Ch.Ca.64.  Carpenter  v. Carpenter, 

1  Vern.  440.    Baker  v.  Bailey,  2  Vern.  225.     Hopkins  v.  Hopkins,  lAtk.591.     Beverley  v.  Beverley^ 

2  Vern.  132.),  are  clear  as  to  a  fine  or  recovery  not  being  necessary  ;  but  the  later  authorities  are  the 
other  way.    Kirkham  v.  Smith,  Ambl.  518.    Radford  v.  H'ilson,  3  Atk.  815.  Lcggatt  v.  Sen-ell,  2  Vern. 
552.    1  P.  Wms.  91.    Harvey  v.  Parker,  10  Vin.  Abr.  266.     Lord  Kosslyn,  however,  in  the  cases  of 
Burnaby  v.  Griffin  (3  Ves.  277.),  and  Fletcher  v.  Tollett  (5  Ves.  13.),  though  he  seemed  to  recognise  th« 
authority  of  the  cases  in  which  a  fine  or  recovery  had  been  held  to  be  necessary,  yet  at  the  same  time  ha 
expressed  his  dissatisfaction  with  them.     It  may  be  observed,  too,  that  the  case  of  Kirkham  v.  Smith  is 
the  only  one  the  editor  has  met  with,  which  contains  a  direct  decision  that  a  fine  or  recovery  is  necessary: 
and  it  is  worthy  of  remark,  that  in  this  case  the  parties  who  claimed  under  the  settlement,  which  it  was 
contended  had  destroyed  the  equitable  entail,  were  mere  volunteers.     It  is  true  the  decision  does  not 
appear  to  have  turned  upon  that  circumstance,  but  it  may  perhaps  be  thought  that  it  takes  from  the1 
weight  of  it ;  and  except  this  case  there  does  not  appear  to  be  a  single  one  which  can  be  fairly  looked 
upon  as  an  authority  for  holding,  that  a  deed  or  agreement  entered  into  by  an  equitable  tenant  in  tail, 
for  a  valuable  consideration  will  not  bind  the  issue  in  tail  or  remainder-man. 

But  although  it  might  not  be  improper  to  hold  that  the  issue  in  tail  and  remainder-man  should  be  bound 
by  a  deed  or  articles  entered  into  for  a  valuable  consideration,  yet  a  distinction  ought  probably  to  be  made 
between  a  deed  or  agreement  for  a  valuable  consideration,  and  a  mere  voluntary  deed.  The  former  might 
be  considered  as  binding  on  the  issue  and  remainder-man,  and  the  latter  as  not  binding.  And  this  it  is 
conceived  might  be  done  without  violating  any  rule  or  principle  of  equity  :  for  an  equitable  estate-tail 
icing  a  mere  creature  of  the  court/ the  court,  it  is  apprehended,  may  so  treat  and  dispose  of  it  as  best 
to  answer  the  claims  of  justice.  For  the  sake,  however,  of  giving  fie  remainder-man,  or  reversioner, 
the  same  chance  in  an  equitable  estate-tail,  that  he  wouid  have  had  in  case  it  had  been  a  legal  one,  it 
might  be  proper  to  allow  such  deed  or  agreement,  if  executed  out  of  term  time,  the  same  operation 
only  that  a  fine  would  have  had ;  and  so  likewise  if  it  was  entered  into  by  a  person  who  had  only  au 
equitable  estate-tail  in  remainder ;  unless  indeed  the  person  who  had  the  equitable  freehold  was  a  party 
to  the  deed  or  agreement.  But  where  the  deed  or  agreement  is  entered  into  by  an  equitable  tenant  in 
tail  in  possession,  and  that  too  in  term  time,  then  it  might  be  considered  as  having  the  operation  of  a  re- 
covery. However,  until  it  is  settled  that  a  mere  deed  or  agreement  trill  bar  an  equitable  estate  tail  and 
remainders  over,  a  fine  or  recovery  (according  to  the  circumstances  of  the  case)  should  always  be  re- 
sorted to,  unless  where  there  has  been  a  decree  in  equity  against  the  tenant  in  tail,  for  a  decree  in 
equity  against  an  equitable  tenant  in  tail  is  of  equal  force  with  a  line  or  recovery.  See  Lloyd  v.  Jones, 
y  Ves.  64. 

(r)  But  he  is  not  bound  to  do  so,  and  therefore  the  law  gives  him  five  years  after  the  death  of  the 
tenant  for  life,  because  he  has  no  reason  to  look  until  the  natural  determination  of  the  estate.  Per 
Lord  Hardwtcke,  2  Ves.  48tf.  See  also  Whalley  v.  Tanered,  2  Lev.  52. 
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is  not  changed  thereby,  and  it  may  enure  to  him  in  re- 
version ;  but  if  the  stranger  say  further  in  the  fine  come 
ceo  qye  il  ad  de  son  done,  this  is  a  forfeiture  («). 

But  if  neither  the  cognisor  nor  cognisee  be  seised  of  any  Co.  5. 123.  3. 
estate  of  freehold  in  possession  or  reversion,  of  the  lands  83.  90.  Super 
whereof  the  fine  is  levied,  at  the  time  of  the  levying  of  Li£ 251. 
the  same,  but  have  only  a  lease  for  years,  or  not  so  much,  gjj  7  41 
the  fine  is  void  and  of  no  force  as  to  any  stranger,  how-  3  H!  e!  21! 
soever  it  may  be   good  between  the  parties   by  way  of  27  H.  8.  4. 
Estoppel.          estoppel  (£).    And  therefore  if  a  lessee  for  years,  or  a  dis- 
seisee, 

(*)  That  is,  if  he  accepts  the  fine,  because  he  thereby  admits  the  inheritance  to  be  in  the  conusor. 
See  9  Rep.  106  b.  Co.  Litt.  252  a.  2  Lev.  202. 

Where  a  person  with  the  immediate, estate  of  inheritance  concurs  with  the.  tenant  for  life  in  levying 
a  fine,  there  is  no  forfeiture.  Bredon's  case,  1  Co.  76.  And  where  a  tenant  for  life  alone  levies  a  fine 
sur  conuzance  de  droit  come  ceo,  there  will  be  no  forfeiture,  provided  the  operation  of  the  fine  is  ex- 
pressly confined  to  the  life  estate.  So  if  a  tenant  for  life  levies  a  fine  sur  concessit,  it  will  network 
any  forfeiture.  2  Mod.  109.  And  if  a  tenant  for  life  levies  a  fine  sur  conuzance  de  droit  tantum,  to  a 
remainder-man  for  life,  it  will  operate  merely  as  a  surrender  of  the  first  life-estate,  and  will  occasiort 
no  forfeiture.  But  if  both  such  tenants  for  life  should  levy  a  fine  sur  conuzance  de  droit  come  ceo,  fyc. 
to  a  stranger,  it  would  work  a  forfeiture  of  both  their  life  estates,  unless  the  fine  was  expressly  con- 
fined  to  such  life  estates.  2  Lev.  202.  So  if  one  of  them  levied,  and  the  other  accepted  such  a  fine, 
both  the  life  estates  would  be  forfeited  (2  Lev.  202.  Co.  Read.  3.  1  Lev.  264. )»  unless  the  fine  was 
expressly  confined  to  the  life  of  the  conusor.  The. estate  of  a  tenant  in  tail  after  possibility  of  issue 
extinct  being  considered,  to  most  purposes,  as  a  mere  life  estate,  a  fine  by  him  not  confined  to  his  own 
life  will  occasion  a  forfeiture. 

If  a  tenant  for  life  in  remainder  levies  a  fine  sur  conuzance  de  droit  come  ceo,  Ifc,  to  a  stranger,  without 
expressly  confining  it  to  the  life  estate,  a  forfeiture,  it  is  presumed,  will  be  incurred.  1  Rol.  Abr.  8.i5. 
Acceptance  of  a  fine  sur  conuzance  de  droit  come  ceo,  Sfc.  from  a  stranger  by  a  tenant  for  life  or  for 
years,' is  a  forfeiture.  9  Rep.  106  (b).  2  Lev.  202.  1  Leon.  261. 

All  the  above  noticed  cases  of  forfeiture,  by  tenants  for  life  levying  fines,  are  to  be  understood  of 
cases,  where  the  tenant  for  life  has  the  legal  estate.  A  fine  by  a  tenant  for  life  of  an  equitable  or 
trust  estate  works  no  forfeiture,  because  (as  it  is  said)  it  cannot  affect  the  remainders.  2  P.  Wms. 
146.  3  Atk.  729.  From  the  case  however  of  Baskctt  v.  Pierce,  iVern.  226,  it  appears  that  it  would 
affect  the  remainders ;  for  in  that  case  a  fine  with  proclamations  by  an  equitable  tenant  in  tail,  who 
died  without  issue,  was  held  to  bar  the  remainder-man  who  neglected  to  make  his  claim  \\  ithin  five 
years.  If  therefore  a  fine  with  proclamations,  by  an  equitable  tenant  in  tail,  will  affect  remainders, 
so,  on  principle,  must  a  fine  with  proclamations  by  an  equitable  tenant  for  life.  Supposing  then  that 
a  fine  with  proclamations  by  an  equitable  tenant  for  life  will  affect  remainders,  and  bar  the  remainder- 
man  unless  he  asserts  his  right  within  five  years,  in  that  case  a  fine  by  an  equitable  tenant  for  life 
ought  to  be  considered  as  working  a  forfeiture ;  otherwise  the  tenant  for  life  would  have  a  great  ad- 
vantage over  the  remainder-man;  for,  whilst  by  levying  a  fine  he  would  run  no  risk  of  losing  his  own 
life  estate,  he  would  have  a  chance  of  gaining  the  estate  of  the  remainder-man.  Thus  there  would 
be  nothing  of  reciprocity  between  them;  a  consideration  which  ought  to  weigh  with  a  court  of  equity, 
iu  a  case  where  strict  legal  principles  ^are  not  applicable.  If  therefore  any  distinction  is  to  be  made 
between  a  fine  levied  by  a  tenant  for  life  of  the  legal  estate,  and  a  fine  levied  by  an  equitable  tenant 
for  life,  the  distinction  should  be  made  throughout,  and  not  partially ;  and  consequently  it  should  be 
either  held  that  the  equitable  tenant  for  life  incurred  HO  forfeiture,  and  that  the  remainder-man  was 
nofbarred;  or  that  the  equitable  tenant  for  life  did  incur  a  forfeiture,  and  that  the  remainder-man 
was  barred.  To  hold  the  latter  would  be  the  more  consonant  to  the  intention  of  the  statute  of  fines  ; 
and  then  a  fine  with  ..proclamation^  by  an  equitable  tenant  for  life,  would  be  the  same  in  its  operation 
(both  as  to  working'a  forfeiture  of  the  life  estate,  and  barring  the  remainder-man)  with  a  fine  by  a 
tenant  for  life  of  the  legal  estate.  It  must  be  understood,  however,  that  as  to  barring  the  remainder- 
man it  would  only  be  the  case  where  the  remainder  was  equitable,  as  well  as  the  life  estate  ;  for  if 
the  remainder  was  a  legal  one,  a  court  of  equity,  it  is  presumed,  could  not  interfere  with  the  re- 
mainder-man's legal  rights  ;  and  at  law  he  might  clearly  recover,  notwithstanding  the  fine  and  non- 
claim,  as  he  might  plead,  that  none  of  the  parties  to  the  fine  had  an  estate  of  freehold  in  the  land. 
This  indeed  is  a  plea  which  the  trustee  of  the  legal  estate  might  resort  to,  where  a  fine  was  levied 
by  an  equitable  tenant  for  life  with  equitable  remainders;  but  if  the  equitable  remainder-man  was 
to  be  considered  in  equity  as  barred  by  the  fine  and  noh-claim,  a  court  of  equity,  it  is  presumed, 
would  restrain  the  trustee'  from  asserting  his  legal  right,  and  would  consider  him  no  longer  as  a  trustee 
for  the  remainder-man,  but  for  the  parties  claiming  under  the  fine.. 

(t)  A  fine,  it  is  presumed,  maybe  levied  to  a  stranger  of  a  contingent  interest  of  inheritance,  the 
fine  in  such  a  case,  if  not  operating  as  a  transfer  of  the  interest,  at  least  operating  by  estoppel,  .and 
binding  it  Wlien  it  vests.  According,  indeed,  to  Lord  Haje,  in  the  case  of  Jl'cule  v.  Lower,  Pollexf.,66". 
a  fine  to  a"  strainer  of  a  contingent  interest  of  inheritance  ii-ill  operate  for  the  benefit  of  the  possession, 

as 
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seisee,  or  one  that  hath  right  only  to  a  remainder  or  re- 
version, levy  a  fine  to  a  stranger  that  hath  nothing  in  the 
land,  this  fine  is  void,  or  at  least  voidable  as  to  and  by  any 
stranger  thereunto ;  and  he  that  hath  cause  may  shew  that 
the  freehold  estate  and  seisin  of  the  land  was  in  another 
before  and  at  the  time  of  the  fine  levied ;  and  that  Paries 
Jinis  nihil  habuerunt  tempore  levationis  Jinis ;  and  by  this 
avoid  it.  And  yet  a  vouchee  after  he  hath  entered  into 
the  warranty  may  levy  a  fine  unto  the  demandant,  but  not 
to  a  stranger.  And  a  disseisor  may  levy  a  fine  to  a 
stranger  that  hath  nothing  in  the  land,  and  this  is  a  good 
(1  Lev.  128.)  fine;  for  he  hath  the  fee-simple  by  wrong  in  him.  Also 

as  the  fine  of  a  disseisee  to  a  stranger.  This  opinion  seems  to  rest  on  the  ground  of  some  supposed 
similarity  between  a  contingent  interest  and  a  mere  right  of  entry  or  action,  on  the  ground  probably  of 
tlieir  both  being  mere  possibilities,  and  that  the  policy  of  the  law  prohibits  the  transfer  of  possibilities. 
It  is  conceived,  however,  tiiat  contingent  interests  are  not  to  be  considered  as  the  proper  technical 
possibilities  of  the  common  law,  (See  Treat,  on  Mar.  Sett,  page  54.),  and  consequently  that  the  reason 
on  which  the  transfer  of  mere  possibilities  is  prohibited,  is  altogether  inapplicable  to  contingent 
interests.  Notwithstanding,  therefore,  Lord  Hale's  opinion,  that  a  fine  to  a  stranger  of  a  contingent 
interest  of  inheritance  destroys  such  interest  and  operates  for  the  benefit  of  the  possession,  yet  it 
is  conceived  that  it  operates,  in  fact,  by  estoppel,  and  binds  the  interest  when  it  vests.  Where  a  person, 
however,  has  an  estate  for  life  in  possession,  with  an  immediate  contingent  remainder  of  the  inheritance, 
he  ought  not  to  levy  a  fine  with  a  view  to  bind  the  contingent  estate;  for  the  fine,  instead  of  binding 
the  contingent  interest  when  it  vested,  would  occasion  a  forfeiture  of  the  life  estate  and  destroy  the 
contingent  interest.  This  does  not  appear  to  have  been  considered  by  Lord  Talbot  in  the  case  of 
Vick  v.  Edwards,  3  P.  Wms.  372.  in  which  lands  were  devised  to  two  trustees  and  the  survivor  of 
them  and  the  heirs  of  the  survivor  in  trust  to  sell.  Upon  a  sale  being  made,  an  objection  was 
taken  to  the  title,  on  the  ground  of  the  fee-simple  not  being  vested  in  the  trustees,  being,  as  was 
contended,  contingent  in  the  survivor  of  them.  Lord  Talbot,  however,  held  that  the  trustees,  by 
levying  a  fine,  could  make  a  good  title,  as  the  fine  would  operate  by  estoppel.  But  this  decision 
is  generally  admitted  to  be  unsound  ;  and  where  a  case  like  that  of  Vick  v.  Edwards  now  occurs,  it 
seems  to  be  the  understood  opinion  of  the  profession,  that  the  trustees  can  make  a  good  title  to  the 
fee  by  lease  and  release,  or  by  any  other  mode  of  conveyance  in  pais  adapted  to  the  transfer  of  an 
estate  of  freehold,  without  waiting  till  all  of  them  but  one  are  dead  ;  for  the  intention  of  the  testator 
evidently  is,  that  a  sale  may  be  made  whilst  the  trustees  are  all  living ;  and  his  intention  being  that 
they  should  sell  and  convey  the  fee,  they  must  be  considered  as  taking  the  fee  in  order  to  enable  them 
to  fulfil  such  intention.  In  construing  devises  it  is  well  known  that  the  testator's  intention  (so  far  as 
it  is  agreeable  to  the  rules  and  principles  of  law)  is  the  sole  thing  to  be  attended  to  ;  and  wherever 
it  appears  that  the  testator  intended  that  a  devisee  should  take  a  fee,  there  the  courts  consider 
him  as  taking  one.  In  such  a  case  therefore  as  that  of  Vick  v.  Edwards  the  fee  must  be  considered 
as  vested  in  all  the  trustees,  and  consequently  that  they  can  make  a  good  title  (without  waiting  till 
all  of  them  but  one  are  dead)  either  by  lease  and  release  or  any  other  mod*  of  conveyance,  in  pais 
adapted  to  the  transfer  of  an  estate  of  freehold :  If  however  there  can  be  any  doubt  of  this,  the  mod* 
suggested  by  Mr.  Butler  in  his  notes  to  Coke  upon  Littleton  (191  a.  78.)  might  be  adopted;  viz.  for 
the  trustees  to  demise  the  estate  to  the  purchaser  for  a  long  term  of  years,  and  for  each  of  the 
trustees  to  covenant  that,  if  he  should  be  the  survivor,  he  would  convey  the  fee ;  and  to  have  the 
agreement  established  by  a  decree  of  the  court  of  chancery."  Instead,  however,  of  having  the  agree- 
ment established  by  a  decree  of  the  court  of  chancery,  probably  a  better  mode  would  be,  for  the 
trustees  to  levy  a  tine  sur  concesserunt  of  the  term  of  years;  (Weak  v.  Lower,  Pollexf.  66.);  for  tlie 
fine  being  confined  to  a  term  of  years  is  considered  to  bind  the  estate  by  estoppel  when  the  con- 
tingency happens,  without  occasioning  any  forfeiture  or  working  a  destruction  of  the  life  estate.  If, 
however,  the  contingent  estate  should  afterwards  be  destroyed,  the  term  would  be  destroyed  also,  ex- 
cept so  far  as  it  arose  out  of  the  vesteS  estate  of  the  conusors. 

A  fine  will  operate  by  estoppel,  when  levied  to  a  stranger  by  a  disseisee'  or  other  person  with  a  mere 
right  of  entry  or  action.  It  is  said,  however,  that  the  stranger  will  acquire  no  interest  by  means  oi'  such 
fine,  but  that  it  operates  for  the  benefit  of  the  possession.  Weale  v.  Lower,  Pollexf.  66.  The  reason 
why  it  is  said  to  do  so  is,  because  the  law  prohibits  the  transfer  to  strangers  of  such  interests  as  mere 
rights  of  entry  or  action.  The  transfer,  therefore,  of  such  an  interest  to  a  stranger,  being  absolutely 
prohibited,  it  must  be  evident,  that  the  fine  does  not  transfer  it.  But  although  the  fine  does  not  trans- 
fer it,  yet  it  shall  not  remain  in  the  conusor,  because  he  has  clearly  shewn,  by  an  act  upon  record,  that 
he  intended  to  part  with  it,  and  considered  himself  as  having  actually  done  so.  As  therefore  neither 
the  stranger  can  take  such  interest  or  the  conusor  of  the  fine  retain  it,  the  fine,  it  is  said,  must  neces- 
sarily destroy  it ;  so  that  it  may  properly  enough  be  said,  that  the  fine  operates  for  the  benefit  of  the 
possession.  But  though  the  doctrine  that  a  fine  by  a  disseisee  to  a  stranger  shall  operate  for  the  bene- 
fit of  the  possession,  semis  to  rest  upon  principle,  yet  there  arc  authorities  which  oppose  the  doctrine. 
See  Peterborough  v.  Bl<iodu'grtht  1  Lev.  128  ;  and  see  Cro.  Car.  418,  and  Gouldsb.  1<M. 

the 
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the  issue  in  tail  may  be  barred  by  way  of  estoppel,  by  a 

fine  levied  by  ancestor  being  tenant  in  tail ;  albeit  neither 

conuspr  nor  conusee  have   any  estate   of  freehold  in  the 

land  (M).     aA  joint-tenant,  tenant  in  common,  or  coparcener  » 35  H.  8. 9. 

may  levy  a  fine  of  his  part  to  a  stranger,  and  this  will  be  Dyer  3.34. 69. 

a  good  fine.    And  so  also,  as  it  seems,  may  one  copar-  Plow.  375. 238. 

pener,  or  tenant  in  common,  to  another  (v).  ^  j  ^  ^  68> 

One  single  member  of  a  corporation  aggregate  of  many 
cannot  levy  a  fine  of  the  lands  of  the  corporation;  as  a 
mayor,  or  the  master  of  a  college,  cannot  levy  a  fine  with- 
out the  commonalty,  or  his  fellows,  &c.  (w).  But  such 
persons  may  levy  fines  of  the  lands  they  are  solely  seised 
of  in  their  own  right,  as  other  men  may  do. 

*  P.  15.  *Such  as  have  estates  of  freehold  in  ecclesiastical  lands  c0<  jj  ^ 

in  the  right  of  their  churches,  houses,  &c.  as  bishops, 
deans  and  chapters,  prebendaries,  parsons,  and  the  like, 
may  not  levy  a  fine  of  such  lands ;  for  if  they  do,  it  will 
hot  bind  the  successor. 

He  that  hath  an  estate  of  fee-simple  in  lands  in  the  right  Stat-  32  H.  8. 
of  his  wife,  ought  not  to  levy  a  fine  thereof  without  her;  £'  8l  ^12  j?'  *1 
and  if  he  do,  she  and  her  heirs  may  avoid  it  after  his  Broo.  Fines, 
death  (a:).     Also  he  that  hath  an  estate  of  lands  given  in  121.    Stat. 
tail  by  the  king,  or  by  the  provision  of  the  king,  ought  32  H.  8.  c.  36. 
not  to  levy  a  fine  of  this  land,  for  it  is  void  as  against  the  $?\5\  ^4f 
issue  in  tail  and  the  king(y).  Also  he  that  hath  an  estate  of  c  ,,0> 
lands  that  are  prohibited  to  be  sold  by  act  of  parliament, 
ought  not  to  levy  a  fine  of  suth  land.     Also  she  that  hath 

(u)  A  fine  by  a  person  with  the  mere  possibility  of  an  estate  tail  will  in  no  case,  it  is  conceived,  bar 
th«  estate  tail.  See  page  26,  note  (i). 

(v)  The  possession  of  one  joint-tenant,  tenant  in  common,  or  coparcener,  being  considered  the  pos- 
session of  the  other,  a  fine  of  the  whole  estate,  levied  by  one  of  them,  does  not  amount  to  an  ouster  of 
the  other,  and  will  not  therefore  operate  as  a  bar  to  the  other.  Peaceable  v.  Read,  1  East's  T.  R-  566. 
Ford  v.  Lord  Gray,  6  Mod.  44.  1  Salk.  285.  But  if  one  joint-tenant,  tenant  in  common,  or  copar- 
cener, should  hold  possession  of  the  whole  of  the  estate,  without  accounting  to  the  other  tor  his  share 
of  the  profits  and  denying  his  title,  this  would  be  considered  as  amounting  to  an  ouster  or  disseisin ; 
and  a  fine  of  the  whole  estate  (with  proclamations  and  non-claim)  levied  after  such  ouster,  would, 
it  is  presumed,  operate  as  a  bar.  See  Doe  \.Prosser,  1  Cowp.  Kep.  217,  and  Doe  v.  Bird,  11  East's 
Rep.  49. 

(w)  Nor  even  with  the  commonalty  ;  for  Lord  Coke  says,  (Co.  Read.  7),  that  corporations  aggregate 
cannot  levy  fines,  be  cause,  as  they  are  invisible  bodies,  they  can  only  appear  by  attorney  ;  whereas 
the  stat.  de  modo  levandi  fines  requires  that  the  parties  to  a  fine  shall  appear  personally  before  the 
judges.  He  observes,  however,  that  a  sole  corporation  may  acknowledge  a  fine. 

But  though  a  corporation  aggregate  cannot  levy  a  fine,  yet  if  a  lay  corporation  aggregate,  which 
had  power  to  alienate  its  possessions  should  be  disseised,  or  should  make  a  conveyance  which  was 
void,  either  from  a  misnomer  of  the  corporation  or  otherwise,  and  the  disseisor  or  purchaser  should 
levy  a  fine  with  proclamations,  and  there  should  be  five  years  non-claim,  the  corporation  would  be 
barred.  Croft  v.  Hoirlet,  Plovvd.  536.  And  though  ecclesiastical  corporations  are  restrained  from 
alienating  their  possessions  for  any  longer  time  than  three  lives  or  twenty-one  years,  yet  the  head  of  an 
ecclesiastical  corporation  aggregate  maybe  barred  by  fine  and^non-claim  during  the  time  he  continues 
such  head,  and  each  succeeding  head  will  be  barred,  unless  he  avoids  the  fine  within  five  years  after 
bis  right  accrues.  Magdalen's  case,  1 1  Rep.  78  b.  Hotclett  v.  Carpenter,  Ventr.  31 1.  3  Keb.  775  ;  and  the 
same  is  the  cas"e  with  respect  to  ecclesiastical  corp°rat'ons  sole,  as  bishops,  parsons,  and  vicars.  Plowd. 
536.  A  similar  rule,  too,  applies  in  the  case  of  lands  annexed  to  offices  held  for  life.— A  fine  and  non- 
claim  will  bar  the  officer^  who,  for  the  time  being,  holds  the  office,  and  his  successor  will  be  also  barred, 
unless  he  avoids  the  fine  within  five  years  after  his  title  accrues.  In  the  case  of  the  king  (who.is  a 
corporation  sole)  a  fine  and  non-claim  does  not  operate  as  a  bar.  11  Co.  74.  Co.  Litt  90. 

(x)  Though  by  the  acts  of  the  1 1  H.  7.  c.  20,  and  the  32  H.  c.  28,  husbands  seised  jure  itxoris  are  pro- 
hibited from  levying  fines,  and  yet  it  has  been  held,  that  if  a  man  levies  a  fine  of  hi?  wife's  lands,  and 
she  suffers  five  years  to  pass  after  hte'deatb  without  entry  or  claim,  she  and  her  heirs  (if  she  was  free 
from  disability)  will  be  completely  barred.  8  Rep.  72  b.  Dyer,  72.  Though  query  whether  he  has 
alone  such  an  estate  of  freehold  as  will  support  a  fine  ;  it  being  said  that  he  and  kls  wife,  in  her  right, 
are  seised,  and  not  that  he  alone  is  seised  in  her  right.' 

(y)  Sec  further  ill  the  Chapter  on  Recoveries  relative  to  estates  ex'prorwonc  corona. 
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an  estate  of  lands  of  her  husband,  or  of  any  of  his  'an- 
cestors, assured  to  her  for  her  jointure,  dower,  or  in  tail; 
by  the  means  of  her  husband  or  any  of  his  ancestors,  n\ay 
not  levy  a  fine  of  this  land,  for  if  she  grant  a  greater 
estate  than  for  her  own  life,  this  worketh  a  present  for- 
feiture (z). 

In  the  concords  of  fines  some  things  are  to  be  regarded 
in  the  manner  and  form,  and  some  things  in  the  matter 
and  substance.  First,  when  a  fine  is  levied  to  divers  cog- 
nisees,  the  right  shall  be  limited  to  one  of  them  (a).  As 
if  a  fine  be  levied  by  A.  to  B.  and  C.  it  shall  say,  Quod 
predict'  A.  recognoverit  tenementa  prcedict'  esse  jits  ipsius  B. 
ut  ill'  qua  iidem  B.  ct  C.  habent,  8fc.  But  the  king's  tenant 
may  acknowledge  the  right  to  be  in  divers.  Secondly,  the 
estate  shall  be  limited  to  his  heirs  only  to  whom  the  right 
is  limited,  and  not  to  the  heirs  of  all  the  cognisees,  as 
thus,  Quod  predict'  A.  cognoverit  ten,'  prced',  Sfc.  esse  jus 
ipsius  B.  ut  ill'  quce  iidem  B.  Sf  C.  habent  de  dono  prcedic? 
A.  Sf  ill'  remisit  Sf  quiet1  clam'  de  se  Sf  hcered'  suis  prcefat'  B. 
et  C.  et  hcered'  ipsius  B.  Sfc.  The  release  and  warranty 
must  be  from  the  heirs  of  one  of  the  cognisors,  where 
there  be  more  than  one  ;  for  in  a  fine  from  divers  the  fe« 
is  supposed  to  be  in  one  only,  and  therefore  it  must  b« 
thus;  Quod  predict'  A.  #•  B.  coyn'  Sfc.  Sf  ill'  remis'  4*c.  d0 
sc  Sf  hcered'  ipsius  A.  &c.  Et  iidem  A.  et  B.  concesserunt 
pro  se  et,  hcered'  ipsius  A.  quod  ipsi  war'  tenementa,  &fc.  contra 
se  et  hceredes  ipsius  A.  in  perpetuum.  But  if  the  fine  be 
of  lands  in  gavelkind  contra  (b).  Fourthly,  the  concord 
need  not  to  rehearse  all  the  special  names  of  the  things 
contained  in  the  writ,  but  it  is  sufficient  to  say,  Tenementa 
prcedicta,  as  quod  prcedict'  A.  recognoverit  tenementa  pr<&- 
dicta,  Sfc.  Fifthly,  as  a  concord  cannot  be  without  an 
original  writ,  so  it  must  pursue  the  original  writ,  and  can- 
not be  of  any  foreign  thing,  i.  e.  such  a  thing  as  is  not 
contained  in  the  writ,  except  it  be  consequent  thereunto, 
as  when  the  writ  is  of  land,  there  may  be  in  the  con- 
cOrd  of  a  rent  out  of  this  land  ;  but  there  may  be  moro 
things  in  the  Precipe  than  are  named  in  the  concord.  A 
concord  may  be  with  an  exception  of  some  part  ;  but  thfs 
exception  must  always  be  of  such  things  whereof  the  writ 
will  lie  and  are  mentioned  therein,  *must  be  certainly 
named,  and  must  succeed  the  things  out  of  which  they  be 
excepted,  as  precipe  A.  B,  quod  teneat  C.  D.  convene',  Sfc. 
de  manerio  de  D.  cumpertinen'  in  C.  (except'  uno  messuagio, 
duabus  acris  terrce,  et  advocationc  Ecclesice  de  C.  fyc.)  Et 
est  concordia,  Sfc.  quod  prccd"  A.  coyn'  tenementa  prcedicf 
cum  pertinen'  (except  prceexcept).  And  in  all  these  and 
such  like  cases,  as  before,  where  the  concord  is  not  formal, 
the  judges  ought  not  to  receive  the  fine  nor  suffer  it  to 
pass;  but  if  they  do,  and  the  fine  be  finished,  it  cannot 
afterwards  be  avoided  by  writ  of  error,  or  otherwise,  for 
these  faults. 


5.  In  respect 
of  the  concord 
and  matters 
touching  it; 
and  what  con- 
cord or  agree» 
ment  may  be* 
made  by  fine, 
or  not, 


*P.  16. 


(2)  See  page  28,  n.  (q),  respecting  fines  levied  by  persons  seised  ex  prorislnne  n'ri. 

(a)  But  it  is  said,  that  a  fine  levied  to  two  and  their  heirs  will  nevertheless  be  good.     2  Mod*  49. ' 

(6)  Unless  executed  in  the  life  of  the  tenant  in  tail.    See  diet.  .8.  and  27.  t:      .        < 

The 
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The  concord  and  agreement  may  be  made  of  an  estate 
in  fee-simple,  fee-tail,  for  life,  or  for  years ;  it  may  be 
also  of  divers  remainders,  and  that  to  them  that  are  no 
parties  but  strangers  to  the  fine.  It  may  be  also  single  or 
double,  with  a  render  back  again  of  some  estate  in  the 
same  land,  or  some  rent  out  of  it;  so  as  a  concord  may 
have  in  it  a  reversion  of  rent,  a  clause  of  distress,  or 
nomine  potiue,  and  a  warranty.  b  And  therefore  if  A.  levy 
a  fine  to  B.  sur  cognisance  de  droit  come  ceo,  Sfc.  And  B. 
by  the  same  concord  do  grant  and  render  the  land  back 
again  to  A.  for  life  without  impeachment  of  waste,  the  re- 
mainder to  C.  the  wife  of  A.  for  her  life,  the  remainder  to 
A.  and  his  heirs,  this  is  a  good  concord  ;  and  by  this  de- 
vise a  jointure  may  be  and  is  oftentimes  made  to  a  woman. 
And  if  a  man  would  have  a  lease  for  life  or  years  made 
of  land  by  fine,  the  lessee  must  by  the  concord  acknow- 
ledge the  lands  to  be  the  right  of  the  lessor  (who  is  seised 
of  the  land)  as  that,  &c.  And  then  the  lessor  must  grant 
and  render  the  same  land  back  again  to  the  lessee  (the 
conusor  in  the  fine)  for  life,  or  for  a  certain  number  of 
years,  as  the  agreement  is,  reserving  a  rent  with  clause  of 
distress  ;  and  this  is  a  good  fine,  and  a  common  devise  for 
this  purpose.  But  if  the  lessor  be  tenant  in  tail,  it  seems 
this  fine  will  not  bind  the  issue  in  tail.  And  yet  if  A. 
tenant  in  tail,  and  N.  do  by  fine  acknowledge  the  land  to 
be  the  right  of  a  stranger,  as  that,  $c.  and  then  the 
stranger  that  is  cognisee,  doth  grant  and  render  the  land 
again  to  JV.  for  life  or  years,  with  clause  of  distress,  &c. 
and  then  grant  and  render  the  reversion  to  the  tenant  in 
tail,  this  is  a  good  fine,  and  will  bar  the  issue  in  tail  also, 
and  will  likewise  pass  the  rent  and  the  reversion  to  the  te- 
nant in  tail.  80  if  a  stranger  that  hath  nothing  in  the  land 
levy  a  fine  sur  cognisance  de  droit  come  ceo  que  it  ad,  Sfc. 
to  him  in  remainder  in  tail  depending  upon  an  estate  for 
life,  and  the  cognisee  by  the  same  fine  render  to  the  cog- 
nisor  for  ten  years  to  begin  at  Michaelmas  following  and 
dieth,  and  all  the  proclamations  are  made  after  his  death, 
and  the  tenant  for  life  dieth  after  the  time  the  lease  is  to 
begin  ;  this  is  a  good  fine,  and  so  a  good  lease  to  bar  the 
issue  in  tail. 

If  A.  B.  and  C.  levy  a  fine  to  D.  and  D.  render  the 
land  back  again  to  A.  for  life,  the  remainder  to  B.  in  tail, 
the  remainder  to  C.  *  in  tail,  and  the  remainder  to  a 
stranger  in  fee,  this  or  any  such  like  concord  as  this,  is 
good  (c).  And  if  A.  and  B.  join  in  a  fine  of  a  messuage 
to  C.  and  D.  and  to  the  heirs  of  C.  who  do  grant  and 
render  a  charge  of  £30,  out  of  the  land  to  A.  for  his  life, 
to  begin  after  the  death  of  B.  to  be  paid  at  the  feasts  of, 
&c.  Proviso  semper  guod  pred'  concessio  prod'  annualis 
reddit'  £30,  non  aliqualif  se  extendat  ad  onerand'  pcrsonas 
diet'  C.  Sf  D.  sed  tantummodo  ad  onerand'  diet'  messuag'  tota 
vita  ipsius  A.  then  they  grant  and  render  the  messuage  to 

(c)  The  estate  made  by  the  render  cannot  be  made  to  a  stranger  to  the  fine  in  the  first  instance  : 
but  if  it  be  made  to  a  party  to  the  fine  in  the  first  instance,  it  may  be  afterwards  limited  to  a  stranger 
fcy  way  of  remainder,  gjnst,  514.  Wils,  64. 

A.  during 
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A.  during  the  life  of  H.  the  remainder  to  B.  in  tail,  th» 
remainder  to  the  right  heirs  of  B.  this  is  a  good  fine.  But 
in  such  a  fine  sur  grant  Hf  render,  these  things  must  \<s 
heeded  :  1.  None  may  take  the  first  estate  by  the  con- 
cord, but  the  cognisors  or  one  of  them.  And  therefore  if 
A.  acknowledge  a  fine  to  B.  and  B.  render  and  grant  the 
land  to  A.  habendum  sibi  Sf  E.  iixori  ejus  and  the  heirs  of 
their  bodies;  or  if  the  husband  levy  a  fine  of  his  wife's 
land,  and  the  cognisee  grant  and  render  the  land  to  the 
husband  and  wife,  this  is  not  a  good  concord.  2.  The 
•render  of  the  rent  must  be  to  one  of  the  parties  to  the  fine, 
and  not  to  a  stranger.  3.  A  man  cannot  reserve  a  less 
estate  to  himself  than  a  fee ;  and  therefore  if  A.  acknow- 
ledge a  fine  to  B.  and  B.  render  to  A.  in  tail,  the  remain- 
der to  himself  for  life,  this  remainder  is  void.  So  if  A. 
by  fine  acknowledge  lands  to  B.  and  B.  grant  and  render 
the  land  to  the  conusor  in  tail,  the  remainder  to  B.  in 
tail,  the  remainder  to  B.  in  fee,  the  limitation  of  this  es- 
tate in  tail  to  B.  is  void,  and  he  can  never  have  execution 
of  it.  So  if  A.  acknowledge  the  lands  to  B.  and  B.  doth 
grant  and  render  to  A.  for  life.  4.  The  agreement  must 
be  possible  and  sensible,  for  if  there  be  three  conusors  in  a 
fine,  and  the  conusee  render  to  one  of  them  for  life  or 
years  a  rent,  and  grant  the  reversion  to  another  of  them 
for  life  or  years  rendering  a  rent,  and  grant  the  reversion 
in  fee  or  in  tail  to  the  third,  this  is  not  a  good  concord. 
5.  There  can'  be  no  condition  or  clause  of  re-entry  for 
non- payment  of  rent  inserted  into  the  concord,  and  yet 
some  hold  a  fine  levied  to  one  in  tail  upon  a  condition, 
with  a  remainder  over,  is  good  (d).  (*)  And  such  con- 
cords as  -these,  of  the  last  sort  before,  ought  not  to  be 
received,  and  if  they  be  received,  the  fine  in  most  cases 
may  be  avoided  for  these  faults,  but  if  a  fine  be  received 
with  a  condition  inserted  into  the  concord,  this  is  a  good 
fine,  and  not  avoidable  by  writ  of  error,  or  otherwise. 

No  single  fine  can  be  with  a  remainder  over  to  any  other 
person  contained  in  it,  but  it  must  be  to  the  conusee  and 
his  heirs  only.  2.  No  rent  can  be  reserved  upon  a  fine 
that  is  sur  conusance  de  droit  come  ceo,  <^c.  hut  upon  a  fine 
sur  grant  Sf  render,  or  stir  concessit  only,  for  if  one  levy 
a  fine  sur  conusance,  fyc.  rendering  rent,  this  reservation 
is  void.  3.  No  single  or  double  fine  shall  be  received  with 
any  covenants  or  other  agreements  than  are  before  men- 
tioned, *  but  in  all  these  cases  also  when  the  fine  is  re-  *  p.  i$m 
ceived  and  levied  it  seems  it  is  good  and  unavoidable,  and 
that  only  the  remainder  in  the  first  case,  the  rent  in  the 
second,  and  the  covenants  in  the  last,  are  void,  and  the 
fine  good  for  the  residue. 

A  particular  tenant,  as  for  life,  &c.  cannot  surrender 
his  term  to  him  in  reversion  or  remainder  by  fine,  but  Ire 
may  grant  and  release  it  to  him  by  fine. 

(d)  But  where  a  fine  is  levied  to  uses,  a  condition  (or  rather  conditional  limitation)  may  be  inserted 
in  the  deed  declaring  the  uses,  provided  such  condition  is  consistent  with  the  rules  and  principles  of 
law.  It  k  said  indeed,  that  if  a  fine  is  actually  levied,  upon  condition,  with  an  exception,  or  claiisa 
of  re-entry,  that  it  will  be  good  ;  for  although  such  a  fine  ought  not  to  be  levied,  yet  being  levied  it 
•hall  not  be  disturbed.  12  Rep.  125.  Plowd.  34.  4  Reeves,  33(5. 

One 
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One  may  grant  his  tenements  which  H.  doth  hold  for 
life,  and  which  after  the  death  of  H.  ought  to  remain  to 
him,  to  H.  for  life,  rendering  rent  with  clause  of  distress, 
saving  the  reversion,  and  a  fine  of  this  form  is  good. 

The  manors  and  tenements  contained  in  the  writ  may  be 
divided,  as  if  a  fine  be  levied  between  A.  and  B.  of  two 
manors,  and  B.  doth  acknowledge  all  his  right  of  the 
said  two  manors  to  be  the  right  of  the  said  A.  as  that 
.which,  &c.  for  which  A.  doth  grant  and  render  one  manor 
to  B.  for  life,  with  two  parts  of  the  other  manor  which  N. 
holdeth  in  dower,  to  have  the  one  manor  and  two  parts  Q$ 
the  other  manor  to  B.  for  life,  the  remainder  after  his 
death  to  A.  in  tail,  and  that  after  the  death  of  N.  the  third 
part  shall  remain  to  another.  So  if  a  fine  be  levied  of  the 
manor  of  G.  with  the  appurtenances  by  A.  unto  C.  which 
A.  acknowledged  the  right  in  C.  as  that,  &c.  and  C. 
granteth  and  rendereth  the  same  to  A.  in  tail,  the  remain- 
der of  the  fourth  part  of  the  manor  towards  the  west  to 
the  said  A.  and  her  heirs,  the  remainder  of  another  fourth 
part  towards  the  east  to  1.  in  fee  and  so  of  the  other  two 
fourth  parts ;  or  uncertainly  by  3.  third  parts  in  remainder 
to  A.  B.  and  C.  in  remainder  severally;  and  these  are 
good  concords. 

If  T.  and  E.  his  wife  levy  a  fine  to  R.  D.  and  T.  C.  of 
divers  manors  and  lands  in  A.  B.  and  C.  and  in  the  fine 
there  are  divers  grants  and  renders,  and  one  grant  and 
render  is  of  the  manors  of  A.  and  B.  and  the  lands  therein 
to  T.  and  E.  and  the  heirs  of  T.  and  in  another  render 
100  acres  parcel  of  one  of  the  same  manors  is  granted  to 
E.  in  tail,  the  remainder  to  the  right  heirs  of  a  stranger, 
notwithstanding  this  seeming  repugnancy,  the  record  and 
consequently  the  whole  fine  is  good. 

The  fine  must  be  levied  and  sued  forth  in  that  manner 
and  order  as  before  is  set  forth,  for  if  it  be  not  so,  but 
that  there  want  an  original  writ,  or  if  there  be  one,  it  doth 
bear  teste  after  the  dedimus  potestatem,  or  the  like,  it  will 
be  a  defective  fiu«,  and  either  ipso  facto  void,  or  at  least 
voidable  by  writ  of  error. 

If  any  one  of  the  conusors  die  before  the  conusance  be 
certified  after  it  is  acknowledged  and  taken,  the  fine  can- 
not now  be  made  a  good  fine,  and  yet  if  the  commissioners 
shall  certify  this  conusance  with  an  antedate,  and  so  the 
fine  be  finished,  this  may  be  a  good  fine  at  the  common 
law,  but  perhaps  may  be  avoided  by  sentence  in  *  the  star- 
chamber  (e).  But  if  the  conusance  be  certified  and  the 
Icing's  silver  paid  to  the  king  before  the  death  of  the  conn- 
sor,  the  fine  may  be  engrossed  and  finished  after  his  death 
well  enough,  and  it  will  be  a  good  fine  (/).  And  if  a 
feme  sole  make  a  conusance  of  a  fine,  and  before  it  be 
certified  and  engrossed  she  take  a  husband,  this  will 
not  let  but  the  fine  may  be  finished,  and  albeit  it  be 
recorded  and  sued  out  in  her  name  as  sole,  whereas  in 
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See  before. 


Dyer  220.  ?54. 
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Dyer  24$. 


The  jurisdiction  of  the  court  of  star-chamber  was  taken  away  by  the  act  of  the  16  Car.  l.  c.10. 
r)  Sec  supra,  page  3,  notes  (d)  and  (e),  relative  to  suing  out  the  original  writ,  paying  the  king's 
silver,  &c. 

truth 
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•  truth  she  is  covert  and  of  another  name,  yet  is  the  fine  a 
good  fine*  however  in  this  case  it  is  not  amiss  to  get  a  re- 
lease of  errors  from  her  husband  (</). 

West.  Sym.  Lands  that  are  bought  of  divers  persons  may  pass  by 

ubi  supra.          one  fine,  and  then  the  writ  of  covenant  must  be  brought 

by  all  the  vendees  against  all  the  vendors,  and  they  must 

every  one  of  them  warrant  for  himself  and  his  heirs,  and 

such  a  fine  is  good  (A). 

Dyer  227.  If  land  lie  m  divers  shires,  it  may  he  contained  in  one 

15  Ed.  4.  S3.  concord,  and  good  enough,  but  there  must  be  several 
writs  of  covenant  in  every  county,  else  the  fine  will  not 
be  good, 

Co.  3.  78.  8. 9.       If  a  fine  be  levied  of  covin  hy  a  lessee  for  years,  or  life,  Covia, 
105.  or  a  copyholder,  of  purpose  and  with  an  intent  to  har  him 

in  reversion,  or  the  lord  of  his  inheritance ;  this  is  of  no 
Co.  3.  80.          force,  and  therefore  non-claim  within  five  years  will  net 

infra  in  Deed6  lmrt  in  ^  case  (*) :  So  tnat  ifc  seems  a  fine  or  recovery  Usury. 

may 

Or)  With  respect  to  fines  by  mafried  women,  it  may  be  proper  to  state,  that  when  the  husband  has 
entered  into  a  covenant  for  a  valuable  consideration,  that  his  wife  should  join  him  in  levying  a  fine, 
courts  of  equity  have  enforced  a  specific  performance  of  such  covenant.  Hall  v.  Hardy,  3  P.  Wm*. 
188.  It  would  seem  however  that  this  ought  only  to  be  done,  where  the  wife  refuses  to  join  by  reason 
of  the  pin-suasion  or  influence  of  her  husband,  for  if  the  husband  has  imprudently  entered  into  a 
covenant  which  he  finds  it  impossible  to  perform,  it  would  be  pushing  the  jurisdiction  of  a  court  of 
equity  to  a  length  utterly  inconsistent  with  equity  to  punish  a  man  for  net  doing  an  impossibility  ;  and 
even  if  the  committal  «f  the  husband  might  be  the  means  of  inducing  the  wife  to  join  in  the  fine, 
still  it  wonld  appear  not  to  be  very  consonant  to  equity,  to  make  her  do  that  which  might  be  highly 
prejudicial  to  her.  In  short  the  only  case,  it  is  conceived,  in  which  the  court  ought  to  compel  the 
husband  to  procure  his  wife  to  join  in  a  fine  where  he  has  covenanted  to  do  so,  is,  where  there  is 
reason  to  believe  that  it  is  the  husband  himself,  and  not  the  wife,  who  wishes  to  avoid  the  performance 
of  the  covenant. 

(fc)  And  sucli  joint  fines  (though  they  are  ex  gratia)  seem  reasonable  where  the  several  purchases 
are  of  small  value.  See  Wils.  47,  where  an  order  of  Lord  Chancellor  Hatton  is  noticed,  authorizing 
the  cursitor  to  stay  the  writ  when  there  is  more  than  one  demandant  and  one  deforceant,  except  «o-  • 
parceners,  joint-tenants,  and  tenants  in  common ;  'but  the  present  practice  at  the  cursitor's  office  is  to 
allow  two  separate  purchases  to  be  comprised  in  one  fine,  on  an  affidavit  that  the  value  of  them  to- 
get  her  does  not  exceed  ^£200 :  but  this  practice  is  mere  matter  of  regulation  at  the  cursitor's  office, 
and  not  the  result  of  any  positive  law,  and  therefore  if  departed  from  the  fine  will  be  good. 

(i)  A  lessee  for  life  has  an  estate  of  freehold,  and  therefore  if  he  levies  a  fine  with  proclamations, 
such  fine  will  be  a  bar  to  the  remainder-man,  if  free  from  disability,  unless  he  enters  within  five  years 
from  the  time  of  levying  the  fine  or  from  the  death  of  the  lessee.  But  if  a  lessee  for  years,  tenant  at 
will,  by  elegit,  statute  merchant  or  staple,  or  a  copyholder,  who  have  no  estate  of  freehold,  should 
levy  a  fine  to  a  stranger,  such  fine  will  only  bind  the  parties  themselves,  and  may  at  any  time  be  defeated 
by  the  real  owner  of  the  estate,  by  pleading,  that  neither  of  the  parties  had  an  estate  of  freehold  in  the 
lands  when  the  fine  was  levied.  But  if  a  copyholder  or  tenant  for  years  makes  a  feoffment,  it  is  said, 
that  an  estate  of  freehold  is  acquired  by  means  of  such  feoffment,  and  that  if  he  afterwards  levies  a 
fine  with  proclamations  he  may  acquire  the  fee  by  means  of  such  fine.  This  doctrine  however  lias 
been  called  in  question,  not  only  as  a  doctrine  evidently  founded  in  injustice,  but  as  untenable  «p 
principle.  See  Taylor  v.  Horde,  I  Bnrr.  6.  Cowp,  689. 

Supposing,  however,  the  doctrine  to  be  founded  on  principle,  yet  in  order  to  give  the  feoffment  andfiiw 
the  operation  ascribed  to  them,  the  feoffment  must  be  made  (and  the  deed  of  feoftment  should  bear 
date)  at  a  time  antecedent  to  the  term  of  which  the  fine  is  levied.  If  for  instance  the  feoffment  is 
made  in  vacation  the  fine  should  not  be  levied  as  of  the  preceding,  but  of  the  following  term. 

If  a  copyholder  should  attempt  to  acquire  the  fee  by  means  of  a  feoffment  and  fine,  the  terd,  if 
free  from  disabilities  and  seised  in  fee,  would  only  have  five  years  to  avoid  the  fine  in;  b«t  if  the 
manor  happened  to  be  previously  in  settlement,  and  the  person  who  was  lord  at  the  time  the  fine  was 
levied  was  only  tenant  for  life,  he  and  each  successive  remainder-man  would  have  a  distinct  period  of 
five  years  iu  which  to  avoid  it.  If  the  lord  after  a  forfeiture  by  a  tenant,  conveys  *way  his  estate, 
neither  the  grantor  or  grantee  can  take  advantage  of  the  forfeiture.  See-  Ftnn  v.  Smart,  12  East'* 
Rep.  444.  And  in  the  case  of  a  feoffment  and  fine  by  a  lessee  for  years,  if  .*ke  reversion  is  in  settle- 
ment, the  particular  tenant  and  each  remainder-man  would  have  two  periotls  in  which  to  avoid  the 
fine ;  one  period  of  five  years  immediately  after  the  levying  of  the  fine,  and- another,  after  tire  expira- 
tion of  the  term.  See  Whalley  v.  Tancred,  I  Ventr.  241.  T.  Raym.  219.  l  Atk.^71.  When,  there- 
fore, it  is  considered  that  the  attempt  to  acquire  a  fee  by  means  of  a  feoff meiit  and  fine  cannot  l>e 
justified  on,  any  principle  of  moral  honesty,  whatever  it  may  be  on  the  strict  principles  of  law,  and 
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way  be  covinous  and  avoidable  for  covin  as  well  as  a  deed, 
and  therefore  that  a  fine  or  recovery  levied  or  suffered  of 
fraud  to  deceive  purchasers  or  creditors  will  be  void  as  to 
them  as  well  as  any  other  conveyance.  So  also  a  fine  or 
recovery  levied  or  suffered  in  execution  or  pursuit  of  an 
usurious  contract  may  be  void  by  the  statutes  of  usury,  as 
well  as  a  feoffment  or  other.,  conveyance  by  deed.  But  a 
fine  or  recovery  shall  not  be  said  to  be  levied  or  suffered 
per  duress,  and  avoided  for  that  .cause. 

The  coiiusance  of  a  fine,  and  a  grant  and  render  therein 
shall  be  expounded  and  taken  as  a  charter  or  other  con- 
veyance between  party  and  party,  because  it  is  a  convey- 
ance upon  record,  and  wot  as  a  writ  or  judgment  upon 
record  (ft).  And  therefore  if  A.  and  B.  by  fine  acknow- 
ledge the  manors  of  S.  T.  and  W.  to  be  the  right  of  C.  and 
C.  doth  render  the  manors  of  £  and  T.  to  A.  by  one  ren- 
der, and  after  by  another  render  limit  100  acres,  parcel 
of  the  manor  of  S.  to  B.  this  shall  be  a  good  concord,  and 
be  expounded  according  to  the  intent  of  the  parties,  viz. 
That  B.  shall  have  the  100  acres,  and  A.  all  the  residue 
of  the  manor. 

If  a  fine  be  levied  to  two  men  Sf  liaredibus,  without  the 
word  [Suis]  this  is  void  for  incertainty  in  a  fine  as  it  is  in 
a  deed. 

If  a  fine  be  levied  come  ceo  que  il  ad  de  son  done,  hereby 
a  fee-simple  will  pass  without  any  word  of  heirs.  And  so 
also  it  is  in  case  of  a  common  recovery. 

If  the  lands  be  limited  in  the  concord  of  a  fine  to  B.  for 
life,  and  after  to  the  children  of  C.  begotten,  and  C.  hath 
at  the  time  of  the* fine  levied  two  daughters  only,  in  this 
case  the  sous  and  daughters  that  are  born  after  shall  take 
nothing  by  this  fine.  And  no  averment  of  intent  will  help,  in 
these  cases.  And  yet  an  averment  lieth  upon  a  fine  of  the 
uses  thereof  and  of  no  other  matters  as  upon  a  deed  (I). 

A  fine  at  the  common  law,  or  a  fine  without  proclamations, 
was  once  a  perpetual  bar  to  all  persons  that  had  right  and 
no  impediment  at  the  time  of  the  fine  levied,  and  that  did 
not  claim  within  a  year  and  a  day  after  the  execution  of  the 
fine  by  possession;  but  now  this  law  is  changed,  and  this 
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•when,  too,  it  is  considered  that  the  copyholder  or  lessee  forfeits  his  estate  by  levying  such  a  fine,  and 
that  the  chanced/of  his  gaining  a  valid  tide  to  the  fee  are  greatly  against  him,  no  one,  it  is  presumed, 
would  think  of  advising  a  copyholder  or  tenant  for  years  to  attempt  to  acquire  a  fee  by  any  such 
means.  Where  the  lessee,  indeed,  pretious  to  the  feoffment  and  tine,  assigns  his  term  to  a  trustee, 
there  it  is  understood  that  a  forfeiture  of  the  term  is  prevented. 

Before  quitting  the  subject  under  consideration,  (the  necessity  of  having  an  estate  of  freehold, 
cither  by  right  or  wrong,  in  order  to  gain  or  confirm  a  title  by  non-claim),  it  may  be  proper  to  state, 
that  such  an  estate  is  not  acquired  by  a  lessee  pur  autre  vie  holding  over  where  no  claim  or  demand 
is  made  upon  him  for  rent  or  for  the  land  itself:  nor  does  his  personal  representative  acquire  an 
estate  of  freehold  by  entering  and  holding  possession  where  no  such  claim  or  demand  has  been  made, 
gee  Doe  v.  Perkins,  3  Maule  &  Selw.  271. 

(ft)  The  tine  and  render  is  a  conveyance  at  common  law,  and  the  render  makes  the  conusor  a  new 
purchaser  as  much  as  a  feoffment  and  reinfeoffment  at  common  law.  Price  v.  Longford,  1  Salk.  337. 
1  Show.  Rep.  92.  And  if  the  conusor  was  seised  in  fee  (or  in  tail,  with  the  immediate  reversion  in 
fee)  ex  parte  materna,  the  descent  would  be  altered,  and  the  estate  would  afterwards  go  ex  parte 
paterna.  Price  v.  l^ongford,  ubi  sup.  But  it  is  only  the  fine  sur  done  grant  et  render  that  will  alter 
the  descent.  See  l*Salk.  590.  2  P.  Wms.  139.  2  Wils.  19. 

(I)  Since  the  statute  of  frauds  (29  Car.2.  c.  3.),  declarations  of  the  uses  of  fines  must  he  in  writing, 
but  where  there  is  no  express  declaration  of  the  use  the  conusee  may  artr  the  use  in  himself.  Althani 
v.  Anglaea,  Gilb.  Eq.  Cas.  IT.  Roe  v.  Popham,  Dougl,  24. 

kind 
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1  R.  3.  c.  7.       kind  of  fine  will  bar  none  but  such  as  are  parties  and  privies  and  in  what 
32  H.  8.'c.36.  thereunto  (m).     But  a  fine  by  the  statute,  or  a  fine  with  ^JS"^ £r  not : 
proclamations,  is  now  much  of  the  same  virtue  and  force 
as  a  fine  at  the  common  law  was;  for  by  the  statute  of 
4  H.  7.  it  is  provided,  That  every  fine  after  the  engrossing 
thereof  shall  be  proclaimed  in  the  court  the  same  term, 
and  the  three  next  following  terms,  four  several  days  in 
every  term  (a),  which  proclamations  so  made,  the  fine  shall 
conclude  all  parties,  privies  and  strangers,  except  women 
covert,  persons  within  21  years  of  age,  in  prison,  out  of 
the  realm,  or  non  same  memarite,  (being  no  parties  to  the 
fine)  so  as  they,  or  their  heirs,  take  their  action  or  lawful 
entry  within  five  years  after  these  imperfections  removed. 
Saving  to  all  persons  and  their  heirs  (other  than  parties) 
the  right  claim  and  interest  which  they  have  at  the  time  of 
the  fine,  so  as  they  pursue  it  by  action  or  entry  within  five 
years  after  the  proclamations.     And   saving  to   all  other 
persons  such  right,  title,  claim  and  interest,  as  first  shall 
grow  or  come  to  them  after  the  proclamations,  by  force 
qf  any  matter  before  the  fine,  so  as  they  make  their  claim 
or  entry  within  five  years  after  the  same  grow  due,  or  if  at 
that  time  there  be  any  impediment  as  aforesaid,  within  five 
years  after  the  impediment  removed.     And  by  the  statute 
of  32  H.  8.  (which  is  an  exposition  of  this  statute)  it  is 
provided,  That  all  fines  with  proclamations  levied  accord- 
ing to  4  H.  7.  by  any  person  of  twenty-one  years  of  age, 
of  any  land,  &c.  before  the  fine  levied  entailed  to  him  that 
doth  levy  the  fine  or  any  of  his  ancestors,  in  possession, 
reversion,  remainder,  or  use,  immediately  after  proclama- 
tions had,  shall  be  a  bar  against  him  and  his  heirs,  claim- 
ing only  by  force  of  any  such  entail,  and  against  all  others 
claiming  only  to  the  use  of  him  or  any  heir  of  his  body  (o). 
By  which  statute  it  doth  appear  that  all  the  parties  to  the 
fine,  conusors  and  conusees,  whether  they  be  femes  co- 
vert, men  de  non  sance  memorite,  or  others,  infants   only 
excepted,  (who  during  minority  may  avoid  it)  and  whe- 
ther they  have  a  natural  or  civil  capacity;  and  privies, 
viz.  privies  in  blood,  as  heirs,  whether  they  be  lineal  OP 
collateral,  or  privies  in  representation,  as  executors  and 
administrators;   and  air  strangers    also,   viz.   all   others 
besides  parties  and  privies,  that  have  or  pretend  any  pre- 
sent right  *  or  title,  (except  women  covert,  and  the  rest       *  P.  21. 
that  have  impediment  that  do  make  their  §ntry  or  claim, 
or  bring  their  action  within  five  years  after  proclamations 

(m)  A  fine  without  proclamations  is  sufficient  for  the  purpose  of  barring  a  right  of  dower,  as  it 
also  is  to  pass  a  married  woman's  estate  where  she  is  seised  for  life  or  in  fee;  but  where  a  fine  is  levied 
for  the  purpose  of  barring  an  entail,  or  for  the  purpose  of  gaining  or  confirming  a  title  by  non-claim, 
in  either  of  those  cases  the  fine  must  be  with  proclamations. 

(n)  But  by  the  statute  of  31  Eliz.  c.  2.  a  fine  need  only  be  proclaimed  four  times,  viz.  once  in  the 
term  wherein  it  is  engrossed,  and  once  in  each  of  the  three  succeeding  terms.  See  further  as  to  pro- 
clamations, Fish  v.  Brocket,  Plowd.  265. 

(o)  Wherever  a  fine  is  levied  in  order  to  bar  an  entail,  or  to  gain  or  confirm  a  title  by  non-clnim, 
care  must  be  taken  to  have  the  proclamations  duly  made.  It  ii  not,  however,  necessary  to  the  validity 
of  the  fine,  that  the  proclamations  should  be  made  in  the  life-time  of  the  cognisor  or  cognisee.  See 
supra,  page  3,  note  (/i).  Courts  of  ancient  demesne,  copyhold  courts,  and  some  others,  have  no 
power  by  statute,  of  proclaiming  fines  levied  in  them.  The  consequence  therefore  is,  that  a  fine 
levied  in  these  courts  will  not  gain  or  confirm  a  title  by  non-claim,  nor,  without  a  particular  custom, 
bar  an  entail. 

tad, 
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had,  and  those  persons  excepted  also  if  they  make  not 
their  claim,  &C.  within  five  years  after  the  impediment  re- 
meved)  all  these  are  included,  i.  e.  so  shut  and  closed  up 
together,  for  their  right  is  so  extinct  hereby,  as  they  can 
never  open  their  mouths  or  lift  up  a  finger  against  it.  Sav- 
ing to  all  others,  i.  e.  such  as  have  no  present  right  at  the 
time  of  the  fine  levied,  and  were  excepted  before,  such 
right)  title,  claim  or  interest  as  shall  accrue  to  them  after 
the  proclamations  upon  any  trust,  gift  in  tail,  or  other 
cause,  before  the  fine  levied,  so  as  they  make  their 
claim,  &c.  within  five  years  after  their  right  first  accrued 
if  they  have  then  no  impediment,  or  if  they  have,  within 
five  years  after  the  impediment  removed. 

For  a  more  full  understanding  of  which  statutes  and  this 
matter,   these  things  in  general  must  first  be  observed. 
I.  That  the  persons,  to  be  barred  by  a  fine  are,  parties. 
aprivies.  3estrangers.    The  parties,  if  they  be  of  the  ago 
of  twenty-one  years,  are  bound  for  ever  by  the  fine,  and 
shall  have  no  time  to  claim  to  preserve  their  right  (/>). 
The  privies  also,  being  heirs  and  executors  to  the  parties, 
and  void  of  impediment  at  the  time  of  the  fine  levied,  or 
not,  if  they  claim  by  the  same  title  that  their  ancestor  had 
that  levied  the  fine,  are  barred  for  ever  by  the  fine,  and  shall 
have  no  time  to  claim  to  preserve  their  right.  aAnd  there-  »  Dyer,  3. 
fore  if  my  father  disseise  my  grandfather  of  land,  and  then  Pasch.  7. 
levy  a  fine  of  the  land,  and  then  my  grandfather  die,  and  ^ac*  **•  ^* 
after  my  father  die,  by  this  fine  I  am  barred  of  the  land 
for  ever.     And  here  note,  bthat  he  that  is  a  privy  within  bTrin.  21  Jac, 
the  intent  of  4  H.  7.  is  an  heir  within  the  statute  of  32  H.  8.  p°™' •    ' 
Et  sic  e  converse.     And  that  privies  or  heirs  in  estate  and 
blood,  as  he  that  is  heir  to  whom  the  land  doth  or  should 
.descend,  are  within  these  statutes,  and  shall  be  barred  by 
the  fine  of  their  ancestor  of  that  land.     And  so  also  shall 
privies  in  estate  that  are  not  privies  in  blood,  as  where  one 
hath  land  in  borough-english,  and  levies  a  fine  of  it,  hereby 
the  youngest  son  is  barred.     So  if  one  be  tenant  in  tail  to 
him  and  the  heirs  females  of  his  body,  and  he  levies  a  fine, 
having  a  son  and  daughter,  hereby  the  issue  female  is- 
tarred,  and  yet  she  is  not  the  heir  of  his  blood.     But  he 
that  is  privy  in  blood  only,  and  not  in  estate  also,  is  not 
within  these  statutes,  neither  shall  he  be  barred  by  the  fine, 
and  therefore  if  lands  be  given  to  a  man,  and  the  heirs  fe- 
males of  his  bojdy,  and  he  hath  a  son  and  a  daughter,  and 
the  son  levies  a  fine  and  dies  without  issue,  this  is  no  bar 
to  the  daughter,  for  howsoever  she  be  heir  of  his  blood, 
yet  she  is  not  the  heir  to  the  estate,  nor  shall  need  tp  make 
her  conveyance  to  it  by  him  (q).    The  strangers  that  are 


(p)  But  if  a  married  woman  levies  a  fine  as  a  feme  sole,  her  husband  may  avoid  it.  See  page  7, 
note  (w).  And  whether  a  fine  by  an  insane  person  may  not  also  be  avoided,  is  a  point  perhaps  not  fully 
settled.  See  page  6,  note  (f). 

(?)  A.  fine  by  tenant  in  tail  bars  not  only  his  own  issue  but  also  all  collaterals  claiming  under  the 
ime  intail,  for  they  are  privies  both  in  blood  and  estate,  and  it  will  have  this  eftect  whether  he  is 
tenant  in  tail  in  possession,  or  remainder,  Zouch  v.  Bamfield,  3  Rep.  34.  88. ;  or  ever  in  contingency, 
trrant's  case,  10  Rep.  50  a.  But  the  fine  of  a  person  with  the  mere  possibility  of  an  estate  tail  is,  it 
is  conceived,  altogether  nugatory  as  a  bar  to  the  estate  tail.  See  page  26,  note  (i).  If  tenant  in 
tail  is  disseised,  and  the  disseisor  levies  a  fine  with  proclamations,  and  five  years  elapse  without  entry 
or  claim  by  the  disseisee,  not  only  the  disseisee  and  his  issue,  but  also  collaterals  claiming  under  tli«' 
same  eutaH  will  be  barred,  unless  the  disseisee  wa»  under  some  disability. 

It 
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to  be  concluded  by  the  fine  are  either,  1.  Such  as  havd 
present  right  and  no  impediment,  and  these  are  barred 
*  if  they  make  iiot  their  claim  within  five  years  after  the  *  P.  22. 
proclamations.  2.  Such  as  have  present  right,  but  have 
impediment  of  infancy,  &c.  and  these  are  barred  if  they 
(lo  not  make  their  claim  within  five  years  after  the  impe- 
diment removed.  3.  Such  as  have  no  present  but  future 
right  upon  cause  precedent,  and  they  are  either  without 
impediment,  and  then  they  are  barred  if  they  claim  not 
within  five  years  after  their  right  doth  accrue  ;  or  they  have 
impediments,  and  then  they  are  barred  if  they  claim  not 
within  five  years  after  the  impediment  removed  (V).  4.  Such 
as  have  neither  present  nor  future  right  at  the  time  of  the 
levying  of  the  fine  by  reason  of  any  matter  before  the  fine, 
but  whose  right  groweth  either  entirely  after,  or  partly 
before,  and  partly  after  the  fine,  and  these  are  not  barred 
at  all  by  the  fine,  but  they  may  make  their  claim,  «Src. 
Plow.  538.  when  they  will  (s).  And  parties,  privies,  and  strangers  to 
;n>7.  375. 378.  fines  that  are  barred  thereby,  are  such  as  have  natural 
capacities  or  civil,  for  both  these  are  barred.  And  there- 
fore it  is  held,  if  such  a  corporation  as  hath  an  absolute 
estate  and  authority  of  his  possessions  so  as  he  may  main- 
tain a  writ  of  right  thereof,  as  mayor  and  commonalty, 
dean  and  chapter,  &c.  levy  a  fine  of  their  lands,  they  and 
their  successors  are  barred  presently ;  but  if  a  bishop, 
dean,  or  prebend,  without  assent  of  the  dean  and  chapter, 
or  a  parson  and  vicar  Avithout  assent  of  the  patron  and 
ordinary  had  levied  a  fine,  this  would  not  have  barred  the 
successor;  neither  will  it  bar  now  with  their  assent,  for 
they  are  restrained  by  divers  statutes.  So  also  such  per- 

(r)  And  by  the  4  of  Ann.  chap.  16.  sect.  16.  no  claim  or  entry  to  avoid  a  fine  with  proclamations 
will  be  sufficient,  unless  within  one  year  after  such  claim  or  entry  is  made  an  action  is  commenced 
and  prosecuted  with  effect.  An  entry  to  avoid  a  fine,  in  order  to  be  effectual,  must  be  made  for  that 
express  and  declared  purpose.  Where  a  fine  is  levied  by  a  person  with  a  mere  equitable  estate,  other 
persons  with  mere  equitable  estates  must  avoid  the  fine  by  bill  in  equity. 

(a)  A  recent  case  (Goodrlght  v. Forrester,  1  Taunt.  578.)  has  denied  (and  properly,  it  is  conceived,) 
that  they  may  make  their  claim  when  they  will.  Indeed,  no  such  case,  as  a  case  where  the  right 
grows  either  partly  or  entirely  after  the  fine  is  levied,  can  possibly  arise.  Every  right,  either 
primitively  or  derivatively,  must  have  existed  before  the  levying  of  the  fine.  In  the  case  of  Goodright 
v.  Forrester,  the  able  counsel  for  the  defendant  (Mr.  Preston)  properly  observed,  "  that  no  new  cause 
"  of  avoiding  the  fine  can  arise  after  the  fine.  That  every  right  of  avoiding  the  fine  must  commence 
"  in  the  party,  or  his  ancestor,  testator*  or  intestate,  upon  a  cause  existing  before  the  fine  is  levied ;  so 
"  that  no  alienation  or  disposition  can  be  made  which  can  introduce  strangers  into  the  situation  of 
"  claiming  a  new  title,  or  cause  of  entry,  action,  &c."  From  this  it  follows,  that  if  a  person  with  a 
reversion  in  fee  which  has  been  devested,  devises  such  reversion  (supposing  he  can  devise  it,  though, 
it  is  conceived,  he  can  not,  see  Goodright  v.  Forrester,  l  Taunt.  578.)  to  one  for  life,  with  remainders 
over,  the  devisee  for  life  must  make  his  entry  or  claim  within  the  very  same  period  within  which  the 
testator  himself  must  have  made  it  had  he  been  living  ;  and  if  such  devisee  for  life  neglects  to  assert 
his  right  within  the  proper  time,  not  only  will  he  be  barred  himself,  but  the  devisees  in  remainder  will 
be  also  barred  ;  for  such  devisee  for  life,  and  the  devisees  in  remainder,  only  standing  in  the  place 
of  the  testator,  and  having,  altogether,  only  the  same  interest  which  he  (the  testator)  had  they  only 
have  amongst  them  such  right  to  avoid  the  fine  as  the  testator  himself  would  have  had  in  case  he  had 
been  living.  This  doctrine,  however,  though  agreeable,  probably,  to  the  true  construction  of  the  act 
«f  the  4  Hen.  7.  chap.  24.  is  certainly  a  harsh  one,  as  the  devisee  in  remainder  (supposing  the  devise 
to  be  good)  may  loose  his  right  from  the  laches  or  neglect  of  the  devisee  for  life,  as  was  actually  the 
case  in  Goodriglit  v.  Forrester ;  though,  if  the  court  had  not  decided  against  him  on  that  ground,  it 
probably  would  on  the  ground  of  the  devisor  not  having  a  devisable  interest.  But  though  the 
doctrine,  it  is  conceived,  could  not  apply  in  the  case  of  a  devise  by  a  remainder-man  in  fee,  where  the 
reinaiuder  is  devested  prior  to  the  devisor's  death  ;  yet  it  would  be  applicable,  it  is  presumed,  in  case 
the  devisor  died  before  the  fine  was  levied,  and  also  in  the  case  of  a  conveyance  inter  vivos,  where 
such  conveyance  is  made  previous  to  the  levying  of  the  fine.  The  hardship,  therefore,  which  might 
result  from  such  a  doctrine  ought  to  be  remedied  by  some  legislative  measure. 

i>  sons 
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sons  are  barred  by  the  fines  that  are  levied  by  others  if 
they  make  not  their  claim  in  time,  as  if  one  disseise  a 
corporation  aggregate  of  land  belonging  to  their  corpora- 
tion, and  after  levies  a  fine  of  it  with  proclamations,  and 
they  do  not  make  their  claim,  &c.  within  five  years,  here- 
by they  are  barred  (<)•  2.  Where  the  ancestor  is  barred  by  Co.  9. 105. 
the  fine,  there  for  the  most  part  the  heir  is  barred  also. 
And  therefore  if  tenant  in  tail  be  disseised,  and  the  dis- 
seisor  levies  a  fine  with  proclamations,  and  the  tenant  in 
tail  suffer  five  years  to  pass  without  claim,  £c.  hereby  he 
and  his  issues  are  barred  for  ever,  so  that  the  heir  doth 
suffer  for  the  laches  of  his  ancestor.  3.  The  estates  that  Co.  9. 104, 5. 
shall  be  barred  by  the  fine  are  estates  by  the  common  law,  1'-^> 
or  by  copyhold,  in  fee-simple,  fee-tail,  or  for  life,  or  for 
years,  the  estate  also  of  tenant  by  statute,  elegit  (M),  and 
of  guardians  in  chivalry,  and  of  executors  that  have  laud 
until  debts  and  legacies  be  paid  («•)•  And  therefore  if  one 
enter  upon,  and  put  out  a  copyholder  of  land,  and  levies  a 
fine  thereof,  and  the  copyholder  suffer  five  years  to  pass 
and  make  no  claim,  &c.  the  copyholder  and  his  lord  both 
are  hereby  barred  for  ever.  And  if  a  lease  be  made  for 
.years,  and  the  lessor,  or  another,  before  entry  of  the 
lessee,  levies  a  fine  with  proclamations,  and  the  lessee  doth 
*  P.  23.  not  make  his  claim,  Arc.  within  five  *  years,  hereby  the 
lessee  is  barred  of  his  interest  for  ever  (.1).  4.  The  things 

whereunto 

(0  See  further  on  the  subject  of  corporations   being  barred   by  fine  and  non-claim,  page  14, 
uote(ar). 

(u)  i'rovided  tlie  lands  are  extended,  but  not  otherwise.  See  Deighton  v.  Granville,  2  Ventr. 
333. 

•  (ir)  Also  a  title  of  entry  for  condition  broken — a  power  appehdaht  or  in  press  (but  not  simply 
collateral} — a  power  of  revocation — and  a  writ  of  error,  may  respectively  be  barred  by  a  fine  and 
non-claim.  See  Huline  \.  Heylock,  Cro.  Car.  200.  Mayor  of  I  Condon  v.  Alsford,  Cro.  Car.  .573. 
1  Win.  Jones,  452.  Cromwell's  ca.sr,  2  Rep.  69.  Thomuson  v.  Slackivorth,  Carter,  75.  So  devisees 
may  be  barred  by  a  fine  with  proclamations  and  non-claim,  as  may  persons  claiming  under  executory 
devises,  shitting  and  springing  nstrs,  <vc.;  but  such  interests  cannot  be  destroyed  by  a  fine  without 
proclamations,  as  a  contingent  remainder  may  where  Hare  are  no  trustees  to  support  it.  But  for 
further  information  on  these  subjects,  the  student  should  consult  Mr.  Fearne's  Treatise  on  Contingent 
Remainders  and  Executory  Devises,  and  Mr.  Sugden's  Treatise  on  Powers.  A  fine  with  the  plea 
of  long  possession  under  it,  is  no  answer  to  a  bill  in  equity  brought  for  the  discovery  of  the  deed 
declaring  'he  uses  of  such  fine.  Holt  v.  Lowe,  4  Bro.  253. 

(«)  The  time  from  which  the  period  of  non-claim  is  to  be  computed  in  the  case  of  a  lessee  for  years, 
is  from  the  time  the  term  commences  in  possession.  Safin's  case,  5  Rep.  123.  Cro.  Jac.  60.  Whilst 
it  remains  a  mere  interim'  termini  the  fine  does  not  run.  And  if  the  lessee  should  die  intestate 
before  the  term  took  efiect  in  possession,  the  period  of  non-claim  would  commence,  not  from  the 
lessee's  death,  or  from  the  time  of  the  term  commencing  in  possession,  but  from  the  time  of 
administration  being  obtained  to  his  personal  estate.  Stanford's  case,  cited  Cro.  Jac.  61.  And  if  a 
term  of  years  is  made  to  commence  in  presenti,  but  there  is  a  prior  term  which  prevents  the  lessee 
of  the  latter  term  from  having  immediate  possession,  in  this  case  the  period  of  non-claim  would 
commence,  it  is  conceived,  from  the  determination  of  the  prior  term  ;  and  it  is  upon  this  ground  only 
that  the  decision  in  the  case  of  Goodnght  v.  Bond  is  to  be  supported. 

A  term  of  years  vested  in  a  trustee  for  any  particular  purpose  will  be  barred  by  fine  and  non-claim, 
(Jlanmer  v.  Eyton,  Comb.  67.  1  Cha.  Cas.  27.  33.)  except  in  the  case  of  a  term  which  has  been  ex- 
pressly assigned  to  attend  the  inheritance.  1  Leo.  272.  1  Ventr.  82.  Sid.  460.  3  Cha.  Cas.  1.  3  Keb.  564. 
But  although  a  term  of  years,  vested  in  a  trustee  for  a  particular  purpose,  may  be  barred  at  law  by  a 
fine  and  non-claim,  yet  if  the  party  entitled  to  the  trusts  of  the  term  laboured  under  any  disability, 
there  would  be  no  bar  in  equity,  at  least  not  'till  the  lapse  of  five  years  from  the  time  the  disability 
was  removed ;  and  the  same  would  be  the  case  with  respect  to  any  other  equitable  interest,  for  a 
ccslvi  que  trust  never  suffers  in  equity  from  the  laches  or  neglect  of  his  trustee.  Allen  v.  Sayer, 
M  Vern.  368.  Though  it  is  said,  that  a  fine  by  the  owner  of  the  inheritance  will  not,  generally 
speaking,  destroy  a  term  which  has  been  assigned  to  attend  ;  yet  it  has  been  held,  that  where  a 
purchaser  of  the  inheritance  had  no  notice  of  a  term  the  existence  of  which  might  prejudice  his  title, 
that  there  a  line  would  destroy  such  term.  Sec  2  Ventr.  3S9.  If,  however,  the  reason  which  is 

assigned 
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Plow.  378.         ^hereunto  these  statutes  do  extend,  are  lands  and  tene- 

Uro.  Finos,        merits,  and  not  a  rent  or  other  prolit  apprender  out  of  the 

1 ''•   Co.  5.       land,  and  therefore  if  I  have  a  rent,  common,  or  estovers 

out  of  land  or  a  way  over  land,  or  power  to  sell  the  land, 

and  a  fine  is  levied  of  the  laud  itself;  and  I  do  not  make 

my  claim  of  my  rent,  dc.  within  five  years,  yet  1  am  not 

herehy  barred  of  my  rent,  &c.  (y~).     And  for  this  cause  it 

is,  that  if  a   tenant  in  ancient  demesne  levies  a  fine  of  his 

land,  and  five  years  pass,  the  lord  is  not  hereby  barred  to 

avoid  it,  for  herein  he  claimeth  not  the  land  but  his  ancient 

Plow.  Lord       seignory  (z).     5.  The  time  in  which  they  must  make  their 

Zonche's  case,   c|aira>  or  bring  their  action  that  have  present  right  and  no 

impediment  is  within  five  years  after  proclamation  had  (a), 

assigned  why  a  fine  and  non-claim  will  not  bar  a  term  which  has  been  assigned  to  attend,  where  a 
purchaser  of  the  inheritance  knows  of  the  term,  viz.  because  the  owner  of  the  inheritance  is  considered  as 
tenant  at  sufferance  to  the  trustee  of  the  term,  if  this  reason  can  be  considered  a  sound  one,  then  on 
principle,  no  term  which  is  attendant  upon  the  inheritance,  can  be  barred  by  a  fine  levied  by  the 
owner  of  the  inheritance ;  for  whether  such  term  is  attendant  upon  the  inheritance  by  express 
declaration,  or  by  construction  of  equity,  or  whether  the  owner  of  the  inheritance  has  any  knowledge 
of  it  or  not,  he  must  be  considered  in  one  case  as  much  as  in  the  other,  as  ttnant  at  sufferance  to  the 
trustee  of  the  term.  But  how,  it  may  be  asked,  can  he  be  considered  AT  LAW,  which  takes  no  notice 
of  trusts,  as  tenant  to  his  trustees  ?  As  well,  it  is  conceived,  might  a  court  of  law  consider  a  disseisor 
as  tenant  to  the  trustee  of  the  term,  or,  as  well  might  the  owner  of  the  inheritance  be  considered  as 
tenant  to  the  owner  of  a  beneficial  term.  Every  term  of  years  in  the  legal  estate  is  at  law  a  beneficial 
term.  At  law  nothing  is  known  of  any  trust.  In  considering,  therefore,  the  operation  of  a  fine  upon 
a  term  of  years,  the  trust  of  the  term  must  be  put  completely  out  of  sight.  In  fact,  if  no  better 
reason  can  be  assigned  for  the  doctrine,  that  a  fine  with  non-claim  by  the  owner  of  the  inheritance 
will  not  bar  an  attendant  term,  than  that  the  owner  of  the  inheritance  is  tenant  at  sufferance  to  the 
trustee  of  the  term,  (and  it  is  apprehended  that  no  better  can  be  assigned,)  in  that  case  the 
doctrine  must  be  considered  as  resting  upon  a  very  weak  foundation.  The  owner  of  the  inheritance, 
and  the  trustee  of  the  term,  are  tooe  considered  at  law  as  having  no  more  connexion  with  each  other, 
than  the  owner  of  the  inheritance  and  the  owner  of  a  beneficial  term  have  with  one  another ;  and  as 
to  the  owner  of  a  beneficial  term,  there  can  be  no  doubt  but  he  may  be  barred  by  a  fine,  with 
non-claim,  levied  by  the  owner  of  the  inheritance.  On  principle,  therefore,  a  fine,  with  non-claim, 
by  the  owner  of  the  inheritance,  must  destroy  an  attendant  term ;  and  that  whether  the  owner  of  the 
inheritance  knows  of  it  or  not.  The  editor  is  aware  that  this  opinion,  if  correct,  must  affect  the 
efficacy  of  terms  as  a  protection  to  the  inheritance,  but  this  has  nothing  to  do  with  a  point  which, 
must  be  considered  upon  principle.  Attendant  terms,  however,  may  be  protected,  it  is  conceived, 
against  the  operation  of  a  fine  levied  by  the  owner  of  the  inheritance,  by  declaring  that  the  fine  shall 
enure  to  corroborate  and  support  the  terms. — An  act  of  parliament  (so  framed  as  to  preserve  the 
operation  of  fines  in  other  respects)  might  declare  that  fines  by  the  owner  of  the  inheritance  should. 
not  affect  attendant  terms. 

(y)  See  infra,  page  3.),  latter  end  of  note  (i). 

(z)  It  is  said,  that  if  a  second  fine  is  levied,  with  proclamations  in  the  Common  Pleas,  of  lands  held 
in  ancient  demesne,  that  the  lord,  if  free  from  disability,  will  be  barred  of  his  writ  of  deceit  if  he 
neglects  to  pursue  his  right  of  reversing  the  fines  within  five  years  after  the  latter  fine  is  levied. 
Wright's  case,  Owen,  21.  2  Inst.  518.  Plowd.  370. 

If  a  fine,  levied  in  the  Court  of  Common  Pleas,  of  lands  held  in  ancient  demesne,  is  reversed  by  the 
lord,  it  seems  to  be  doubtful  whether  it  remains  good  as  between  the  parties.  If  the  lands  are  not 
within  the  jurisdiction  of  the  court,  in  that  case,  it  is  conceived,  the  fine  can  have  no.  operation,  even 
as  between  the  parties ;  for  it  appears  to  be  well  understood,  that  a  fine  levied  in  a  court  which  has 
no  jurisdiction  is  absolutely  void.  On  the  other  hand,  if  lands  in  ancient  demesne  are  within  the 
jurisdiction  of  the  Court  of  Common  Pleas,  then  there  can  be  no  reason,  probably,  why  the  fine 
should  not  be  good  as  between  the  parties  though  reversed  as  to  the  lord ;  for  the  lord  only  seeking 
to  restore  his  own  right,  why  should  not  the  fine  remain  good  as  to  all  others  ?  The  question,  there- 
fore, as  to  the  fine  being  good  or  not,  would  seem  to  depend  upon  the  lands  being,  or  not  being, 
within  the  jurisdiction  of  the  Court  of  Common  Pleas. — Supposing  them  to  be  so,  would,  it  may  be 
asked,  a  fine  with  proclamations,  levied  in  the  Common  Pleas,  bar  an  estate  tail,  or  gain  or  confirm 
a  title  by  non-claim  ?  As  it  is  by  no  means  dear  that  it  would,  and  as  we  have  seen,  that  a  fine  in 
the  court  of  ancient  demesne  will  not  bar  an  estate  tail,  it  follows,  that  a  recovery  ought  always  to  be 
suffered  to  destroy  an  entail  in  lands  held  in  ancient  demesne. 

(a)  The  time  of  making  the  last  proclamation,  is  the  time  from  which  the  period  of  non-claim 
begins  to  rna. 
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and  the  time  for  them  which  have  impediments  is  within 
five  years  after  the  impediment  removed.     6.  The  time  Dyer,3.  Co.S. 
within  which  they  must  make  their  claim  or  bring  their  B<>.  9i«  Plo* • 
action  whose  right  doth  happen  afterwards,  if  they  have  373- 
no  impediment,  is  within  five  years  after  the  time  that  their 
right  doth  accrue,  and  if  there  be  an  impediment  within 
five  years  after  the  impediment  removed.     7.  The  persons 
whose  right  is  saved  and  preserved  are  mentioned  in  the 
first  and  second  saving  of  the  statute  of  4  H.  7.  and  they 
are  strangers  (o),  and  not  parties  nor  privies.     8.  They 
that  have  benefit  by  the  first  saving  of  the  statute  shall 
have  none  by  the  second  saving,  for  he  that  will  be  within 
the  second  saving  to  have  hent-fit  by  it  must  be,  *.  Another 
person.     *.  The  right  must  come  and  accrue  to  him  first. 
.  It  must   come  to  him  after  the  fine  and  proclamations. 

(«)  Strangers  who  have  distinct  rights,  accruing  at  different  times,  have  a  period  of  live  years 
allowed  to  avoid  a  line  after  each  distinct  right  accrues.  As  if  A.  was  tenant  for  life  with  remainder 
to  B.  for  life,  with  remainder  to  A.  in  tail  or  in  fee  ;  though  A.  should  neglect  to  avoid  a  line  and  by 
that  means  should  loose  his  estate  for  life,  yet  after  the  death  of  B.  when  his  (A.'a)  remainder  in  tail 
or  fee  came  into  possession  he  would  have  another  period  of  five  years  in  which  to  avoid  it.  And 
where  a  tenant  for  life  levies  a  fine,  the  remainder-man  has  two  periods  within  which  to  make  his  entry 
or  claim;  viz.  one  period  of  five  years  after  the  levying  the  line,  when  a  right  accrues  to  him 
by  forfeiture,  and  another  after  the  death  of  the  tenant  for  life,  when  the  remainder  comes  into 
possession.  See  Laund  v.  Tucktrt  Cro.  Eliz.  HM. 

If  a  lessee  is  ousted  and  the  person  in  reversion  disseised,  and  the  disseisor  levies  a  fine,  the 
lessee,  if  free  from  disability,  will  be  barred  if  he  does  not  make  his  claim  within  five  years ;  but 
the  revtrsioner,  if  the  lease  is  a  valid  one  and  binding  upon  him,  (but  not  otherwise,  see  Salcin 
v.  Clarke,  Cro.  far.  1  .•><>.  W.  Jones,  211.),  has  two  periods  within  which  to  avoid  the  line,  the  one 
within  five  years  alter  the  fine  is  levied,  and  the  other  within  five  years  after  the  expiration  of  the 
term  ;  and  the  contrary  doctrine,  (9  Hep.  105  b.)is  not  considered  as  law :  So  if  a  lessee  for  years  makes 
a  ffoflment  and  levies  a  line,  the  lessor  has  two  periods  of  five  years  in  which  to  avoid  it,  one  after 
the  fine  is  levied  and  the  other  after  the  expiration  of  the  term.  See  Ithulley  v.  Tancred,  1  Ventr.  241. 
T.  Haym.  219. 

It  will  be  proper  to  observe,  that  when  a  fine  is  avoided  by  a  person  who  has  a  partial  interest  in  the 
estate,  it  is  said  to  be  avoided,  not  only  as  to  himself,  but  also  as  to  all  those  who  claim  ulterior 
interests.  This  however  is  to  be  understood  with  the  exception  of  a  fine  with  proclamations  levied  by 
tenant  in  tail,  which,  although  it  may  be  avoided  by  a  person  claiming  some  particular  interest  in  the 
lands,  will  still  be  good  as  against  the  issue  in  tail.  1  And.  43.  3  Rep.  91.  And  it  is  also  to  be 
understood  with  the  exception  of  a  fine  avoided  (as  to  his  own  estate)  by  the  entry  of  a  tenant  for 
years,  where  such  fine  was  levied  by  tenant  in  tail  in  possession  ;  which,  notwithstanding  such  entry  of 
the  tenant  for  years,  can  only  be  avoided  as  to  the  estates  of  those  in  remainder  or  reversion,  by  a 
real  action.  Litt.  s.  411.  Co.  Litt.  304.  The  doctrine,  however,  that  the  aovidance  of  a  fine  by  a 
person  having  a  particular  estate,  is  an  avoidance  of  it  as  to  persons  in  remainder,  is  not  easily  re- 
concilcablc,  it  is  conceived,  with  the  true  construction  of  the  statute  of  non-claim.  4  Hen.  7.  c.  24. 
By  this  act  strangers  w  ith  a  present  right  of  possession  at  the  time  of  levying  the  fine,  are  to  pursue 
their  rights  within  five  years  after  the  fine  levied  and  proclamations  made;  and  strangers,  with  rights 
which  come  to  them  (come  to  them  in  possession)  after  levying  the  fine  by  virtue  of  any  gift,  Arc. 
before  the  fine  was  levied,  are  to  pursue  their  rights  within  five  years  after  such  rights  accrue  or  come 
into  possession ;  with  certain  savings  in  the  case  of  disabilities.  Suppose  an  estate  to  be  limited  to 

A.  for  life,  with  remainder  to  B.  for  life,  with  remainder  to  C.  in  tail,  with  remainders  over.    A.  is 
disseised,  and  the  disseisor  levies  a  fine  come  ceo  with  proclamations;  A.  revests  his  estate,  but  upon 
his  death  the  disseisor  enters  again,  and  B.,  though  under  no  disability,  neglects  for  five  years  to  make 
any  entry  or  claim.    Can  it  be  contended,  on  any  sound  construction  of  the  statute  of  non-claim,  that 

B.  is  not  barred  by  the  fine  and  non-claim;  but 'that,  in  consequence  of  A.  having  pursued  Ju'sjMght 
according  to  the  statute,  B.  is  under  no  obligation  to  pursue  his  right  at  all  ?  The  statute,  it  may  be  ob- 
served, does  not  say  that  one  person  pursuing  his  right  shall  be  equivalent  to  another  person  pursuing 
his  ;  or  that  if  one  person  pursues  his  right  the  fine  shall  be  void  as  to  all  others  ;  but,  on  the  contrary 
it  distinctly  requires,  that  each  person  should  pursue  his  own  right  within  a  certain  time  after  such  right 
accrues  :  it  will  be  observed  he  is  to  pursue  it  after  it  accrues  (that  is,  after  it  accrues  in  possession),  and 
that  if  he  does  not  he  shall  be   barred.     A.  having  pursued  his  right  before  the  right  of  B.  accrued, 
can  never  be  considered  as  B.  pursuing  his  right  after  it  accrued.     In  short,  each  person  must  pursue 
his  own  right  within  a  certain  time  after  it  accrues,  and  that  without  any  regard  to  what  may  have 
been  done  by  those  with  antecedent  rights.     On  this  ground  the  decision  in  the  case  of  Carhampton  v. 
Carhampton,  i  Irish  T.  K.  567.  is  not,  it  is  conceived,,  agreeable  to  the  true  construction  of  the  statute 
of  nou-cltiim. 
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*.  His  right  must  be  upon  some  caule  or  matter  before  the 
Co.  5.  124. 9.     fine.     0.  No  fine  shall  bar  any  estate  in  possession,  rever- 
sion, or  remainder,  which  is  not  devested  and  put  to  a 
right  at  the  time  of  the  fine  levied  (6).     And  therefore  if 
one  levies  a  fine  of  my  land  whilst  I  am  in  possession  of  it, 
this  fine  will  not  hurt  me.     So  if  the  tenant  of  the  land, 
out  of  which  I  have  a  rent  or  common,  <fec.  levies  a  fine 
of  the  land,  this  shall  not  bar  me  of  my  rent  or  common, 
for  I  ara  still  in  possession  of  this  in  the  judgment  of  the 
law  (c).     So  if  there  be  tenant  for  life,  the  remainder  for 
life  ;  or  tenant  in  tail,  the  remainder  in  tail ;  and  the  first 
tenant  in  tail,  or  for  life,  do  bargain  and  sell  the  land  by 
deed  indented  and  inrolled,  and  after  levies  a  fine  to  the 
bargainee,  in  this  case  the  remainders  are  not  barred,  al- 
beit five  years  pass  without  claim,  for  the  law  in  these 
cases  doth  adjudge  them  always  in  possession  (rf).     So  if  I 
make  a  lease  for  years  of  land,  rendering  a  rent,  and  a 
stranger  levies  a  fine  of  the  land,  and  the  lessee  for  years 
payeth  his  rent  to  me  duly,  in  this  case  I  am  said  to  be 
always  in  possession,  and  therefore  am  not  barred  by  this 
fine  of  my  reversion.     So  if  there  be  a  tenant  by  copy  or 
lease  for  life,  the  remainder  for  life,  and  the  first  tenant 
for  life  accept  of  a  fine  of  the  *  land  with  proclamations,       *  p.  24. 
and  five  years  pass  without  claim,  &c.  hereby  he  that  is  in 
remainder  is  not  barred.     So  if  one  have  a  lease  for  years 
of  land  to  begin  in  futuro,  and  a  fine  is  levied  of  the  land, 
and  five  years  pass  after  the  term  begins,  it  seems  this  is 
no  bar,  because  this  estate  is  not  put  to  a  right  (e).     And 
for  the  further  illustration  of  all  these  things  see  the  exam- 

r  Stat.  4  H.  7.    pies  following.     c  If  tenant  in  tail  levy  a  fine  of  the  land    5.  feine  in  tail 
32  H.  8.   Co.    intailed  with  proclamations  according  to  the  statutes,  this    barred  by  the 
super  Lit.  372.  is  a  bar  to  the  estate  tail,  wherein  these  things  are  to  be   fine  of  his  an- 
il Co.  9. 138.    known.     1.  That  wheresover  the  issue  doth  claim  by  the 
1*0.  Dyer,  3.    same  title,  and  must  make  his  conveyance  to  the  lands  by 
him  that  levied  the  fine,  there  the  fine  will  bar  him,  and 
therefore  if  lands  be  given  to  the  husband  and  wife  in  spe- 
cial tail,  viz.  to  them  and  to  the  heirs  of  their  two  bodies 
issuing,  or  the  like  ;  or  the  gift  be  to  them  and  the  heirs 
males  or  females  of  their  two  bddies  ;  or  to  them  and  the 
heirs  of  their  bodies,  with  the  remainder  to  the  right  heirs 
of  the  husband  in  fee ;  and  the  husband  alone  levieth  a  fine 
with  proclamations,  by  this   the  issue   in  tail   is  barred. 
And  yet  the  right  of  the  wife  is  saved  so  as  she  makes  her 
claim,  &c.  within  five  years  after  her  husband's  death  (/"). 

a'So 

(/>)  As  to  the  doctrine  relative  to  devesting  estates,  see  infra,  p.  35,  latter  part  of  n.  (j). 

(c)  See  iufra,  p.  35,  latter  part  of  n.  (t). 

(d)  But  if  in  the  bargain  and  sale  or  in  a  lease  and  release,  the  tenant  in  tail  (if  he  is  tenant  in 
tail  in  possession)  covenants  to  levy  a  fine  and  levies  it  accordingly,  the  deed  and  fine  are  held  to 
be  hut  one  conveyance  or  assurance,  and  to  operate  so  as  to  \vork  a  discontinuance  and  devest  the 
remainder.    See  Doe  on  Dem.  Odiaine  v.  Whltehead,  2  Burr.  704. 

(e)  This  is  to  be  understood  of  a  fine  by  one  who  has  no  estate  of  freehold  :  a  fine  with  proclama- 
tions, levied  hy  a  person  who  has  an  estate  of  freehold,  either  by  right  or  by  wrong  and  five  years 
non-claim  would  be  a  bar  after  Ihe  term  commenced  in  possession,   provided  the  lessee  was  free 
I'IGI.I  disabilities. 

(/)  This  doctrine,  it  is  conceived,  is  very  doubtful.  The  statute  of  the  32  H.  8.  c.  36,  says,  that 
fines  levied  by  any  person  or  persons,  of  estates  entailed  to  the  person  or  persons  levying  them,  or  tu 
any  of  their  ancestors,  shall  bar  the  entail.  Where  the  husband  and  wife  are  jointly  seisrd  of  the 
estate  in  toil,  the  estate  cannot  be  said  to  be  entailed  to  him;  it  is  entailed  to  bin  aud  another;  and 

therefore 
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*  So  if  husband  and  wife  tenants  in  special  tail  have  issue, 
and  the  wife  die,  and  the  husband  marry  another  wife 
and  have  issue  and  levy  a  fine  sur  cognisance  de  droit  come 
ceo,  Sfc.  and  take  back  by  the  same  fine  an  estate  in  special 
tail,  the  remainder  over,  &c.  and  die,  the  issue  by  the 
first  wife  is  barred.  e  So  if  tenant  in  tail  be  disseised,  or 
make  a  feoff'ment  in  fee,  and  after  levy  a  fine  with  procla- 
mations to  the  disseisor  or  to  a  stranger,  the  issues  in 
tail  are  hereby  barred  for  ever,  the  continuance  of  the 
possession  in  another  notwithstanding  (#).  f  So  if  a  gift 
be  made  to  the  eldest  son  and  the  heirs  of  his  body,  the 
remainder  to  the  father  and  the  heirs  of  his  body,  and  the 
father  dieth  and  the  eldest  son  levy  a  fine  with  procla- 
mations and  dieth  without  issue,  this  shall  bar  the  second 
son  for  ever,  for  the  remainder  descended  to  the  eldest. 
n  So  if  lands  be  given  to  an  eldest  son  and  the  heirs  of  the 
body  of  his  father  (the  father  being  then  dead)  and  he  levy 
a  fine  of  this  land,  this  will  bar  the  younger  brother. 
k  But  if  the  issue  in  tail  do  not  make  his  title  by  him  that 
did  levy  the  fine,  there  the  fine  will  not  bar ;  and  there- 
fore if  my  father  be  tenant  in  tail,  and  his  brother  disseise 
him  and  levy  a  fine,  and  he  and  my  father  die,  this  fine 
shall  not  bar  me  as  issue  in  tail,  because  I  do  not  make 
my  title  to  the  land  by  him  (A),  but  if  I  suffer  five  years  to 
pass  and  do  not  make  my  claim,  &c.  by  this  means  I  may 
be  barred  by  the  fine.  l  And  if  the  fine  be  levied  of 
another  thing  than  the  thing  itself  entailed,  as  if  the  tenant 
in  tail  grant  by  fine  a  rent,  common,  or  the  like,  out  of 
the  land  entailed,  this  fine  will  not  bar  the  issue.  So  if  a 
rent  be  entailed  and  the  tenant  *  in  tail  of  the  rent  disseise 
the  terre-tenant  of  the  land  out  of  which  the  rent  doth 
issue,  and  then  levy  a  fine  of  the  land,  this  is  no  bar  to  the 
issue  of  the  rent.  2.  Albeit  the  fine  be  a  double  fine  with 
a  grant  and  render,  yet  it  is  within  these  statutes,  and  will 
bar  the  issue  in  tail  as  well  as  a  single  fine,  so  as  the  grant 
and  render  be  of  the  land  itself  and  not  of  any  profit  ap- 
prender  out  of  it.  And  therefore  if  husband  and  wife  be 
tenants  in  special  tail,  and  they  levy  a  fine  with  proclama- 
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therefore,  he  is  not  alone  and  of  himself,  but  jointly  with  his  wife,  within  the  meaning  of  the  act.  The 
words  of  the  act,  entailed  to  any  "  persons"  (in  the  plural),  seem  to  point  at  such  a  case  as  the  above, 
and  to  shew  that  the  fine  should  be  levied  by  both  the  husband  and  wife.  The  statute,  too,  of  the 
32  H.  8.  c.  28,  appears  to  militate  against  the  opinion,  that  a  fine  by  the  husband  alone  will  bar  the  en- 
tail where  he  and  his  wife  are  jointly  seised.  Supposing,  however,  iiis  fine  to  be  a  bur,  yet  the  right 
of  his  wife,  if  she  survives,  is  held  not  to  be  affected  by  it ;  only  that  she  takes  a  base  or  determin- 
able  fee  instead  of  an  estate  tail.  See  Greenley's  case,  8  Rep.  71,  and  see  Dyer,  162,  pi.  48.  There 
being  no  moieties  between  husband  and  wife,  the  husband's  fine  alone,  if  it  does  not  bar  the  entail  in 
the  whole  estate,  will  not  bar  it  in  a  moiety.  The  doctrine,  however,  that  there  are  no  moieties  be- 
tween husband  and  wife,  does  not  hold  where  the  estate  is  given  to  a  nan  and  woman  who  afterwards 
intermarry,  and  where  the  estate  has  actually  vested  in  them  antecedently  to  the^narriage. 

(g-)  If  the  fine  should  be  levied  to  a  stranger,  it  is  said  that  it  would  enure  to  the  use  of  Jlie  dis- 
seisor. But  see  supra,  page  14,  note  (£). 

(/»)  On  the  ground  that  a  person  is  not  bound  by  a  fine  where  he  does  not  claim  through  the  conusor, 
(except  where  he  may  be  bound  by  reason  of  non-claim),  it  follows,  that  if  tenant  in  tail  has  issue  a 
daughter,  who  levies  a  fine,  and  afterwards  a  son  is  born,  the  sou  will  not  be  bound  by  the  fine.  Hob. 
333.  And  though  a  person,  in  deducing  his  title,  may  be  obliged  to  make  mention  of  the  conusor  itt 
his  pedigree,  yet  if  the  lands  were  never  in  the  conusor,  he  will  not  be  barred,  but  may  assert  his  right 
as  if  the  conusor  had  been  a  stranger  in  blood.  See  Edwards  v.  Rogers,  Cro.  Car.  524.  543.  '  1  Ventr. 
418.  In  short,  it  is  conceived,  that  an  estate  tail  is  never  barred  by  fine,  (except  where  the  bar  is  by 
reason  of  non-claim),  unless  it  is  levied  by  a  person  who  is  seised  of  a  present,  immediate  estate  tail, 
either  in  possession  or  remainder,  and  not  where  it  is  levied  by  a  person  who  has  the  mere  possibility  of 
an  estate  tail,  as  in  the  cases  just  noticed.  And  see  further  on  this  subject  in  the  next  note. 
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tions,  and  the  comisee  grant  and  render  the  land  to  them 
and  their  heirs,  this  fine  will  bar  the  issue  in  tail.     And 
if  tenant  in  tail  join  with  /.  S.  and  levy  a  fine  to  a  stranger, 
and  the  stranger  doth  grant  and  render  the  land  again  to 
/.  S.  for  years,  and  to  the  tenant  in  tail  in  fee  afterwards ; 
the  issue  in  tail  is  barred  by  this  fine.     So  if  there  be  te- 
nant for  life,  the  remainder  in  tail,  and  he  in  remainder 
in  tail  accept  of  a  fine  from  a  stranger,  and  grant  and  ren- 
der to  the  stranger  again  for  years  with  a  remainder  over, 
hereby  the  issue  in  tail  is  bound.     k  If  tenant  in  tail  ac- 
cept of  a  fine  of  the  land  entailed  from  a  stranger,  and 
then  grant  and  render  a  rent  out  of  the  land  to  the  stranger 
by  the  same  fine,  this  will  not  bind  the  issue  in  tail  to  pay 
the  sanm  rent.     l  If  tenant  in  tail  make  a  feofFment  on 
condition,  and  die,  having  two  sisters  inheritable  to  the 
tail,  and  one  of  them  levy  a  fine  Avith  proclamations  sur 
release  to  the  feoffee  of  the  whole,  in  this  case  it  is  doubted 
whether  the  other  sister  be  barred  of  her  half  or  not. 
3.  Albeit  the  tenant  in  tail  die  before  all  the  proclama- 
tions be  finished,  yet  when  they  be  finished,  as  they  may 
be  after  his  death,  the  issues  in  tail  are  bound  by  the  fine, 
for  howsoever  by  the  death  of  the  tenant  in  tail  the  right  of 
the  estate  tail  doth  descend  to  the  issue,  yet  when   the 
proclamations  are  passed,  this  right  that  doth  descend  is 
bound  by  the  statutes,  and  the  issue  caunot  by  any  claim, 
&c.  save  the  right  of  the  estate  tail  that  doth  descend  unto 
him.     4.  Albeit  the  issue  in  tail  be  within  age,  out  of  the 
realm,  under  coverture,  non  compos  mentis,  or  in  prison, 
at  the  time  of  the  fine  levied  and  the  proclamations  passed, 
yet  the  estate  tail  is  barred  by  the  fine.     And  therefore  if 
A.  be  tenant  for  life  of  land,  the  remainder  to  B.  in  tail, 
the  reversion  to_jB.  and  his  heirs  expectant,  and  JB.  levy  a 
fine  to  C.  and  ms  heirs,  and  hath  issue  and  die  before  all 
the  proclamations  are  passed,  the  issue  in  tail  being  then 
out  of  the  realm,  the  proclamations  are  made,  and  after 
the  issue  in  tail  cometh  into  the  realm  and  claimeth  the  re- 
mainder in  tail  upon  the  land ;  in  this  case,  the  estate  tail 
is  barred  for  ever.     5.  These  statutes  do  extend  to  fines 
levied  by  tenant  in  tail  by  conclusion,  and  the  issue  shall 
be  bound  by  the  fine  of  their  ancestor  unto  whom  they  are 
privy   in  estate   and  blood,  albeit  parties  fines  nihil  ha- 
buerunt  tern-pore,  fads-     And  therefore  if  the  issue  in  tail 
*  in  the  life  of  his  ancestor  when  he  hath  only  a  possibility,       *  P  26 
as  if  there  be  grandfather,  father  and  son,  and  the  grand- 
father be  tenant  in  tail,  and  the  father  levy  a  line  of  the 
land  before  the  grandfather's  death,  and  then  the  grand- 
father  die   before   the   father,   and  after  the   father   die, 
in  this  case  the  issue  is  barred  by  this  fine :  *  so  also  if  the 
grandfather  survive  the  father.   But  in  case  of  a  collateral 
descent,  if  the  collateral  ancestor  die  in  the  life-time  of  his 
father  without  issue,  this  fine  is  no  bar,  but  if  he  survive  his 
father,  contra  (<).  So  if  lands  be  given  to  the  grandfather  and 

his 


(t)  The  doctrine,  as  established  by  the  cases  on  this  subject,  (Archer's  case,  cited  3  Rep.  90,  and 
Hob.  ."33.  Grant's  case,  cited  10  Rep.  50 a.  Slackwilliam's  case,  Hob.  332.  Bradstock  v.  ScoreM,  Cio. 
Car.  434,  aud  see  Jeuk.  Cent.  275,  and  Hob,  250'  and  333.)  appears  to  be,  that  if  the  couusor  survives 

th» 
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his  wife  in  special  tail,  and  the  grandfather  dieth,  and  the 
father  doth  disseise  the  grandmother,  and  doth  levy  a  fine 
with  proclamations,  the  grandmother  dieth,  and  then  the, 
«"  Co.  3.  so,       father  dieth,  in  this  case   the   son  is  harred  (k).     m  So  if 
Df,.  9. 140.         lands  he  conveyed  in  tail  to  a  woman  for  her  jointure  with- 
in the   statute  of  11  H.  7.  cup.  20.  and  whilst  she  liveth 
the  issue  in  tail  doth  levy  a   fine  of  the  land,  by  this  the 
issues  inheritable  to  the  estate  tail  are   barred  for  ever. 
'Plow.  431,      n  go  jf  tenant  in  tail  make  a  fcoff'ment  or  be  disseised,  and 
after  levy  a  fine  with  proclamations  to  a  stranger,  hereby 
"Curia.si  Jac.  his  issues  are  barred  for  ever  (/).     °  So  if  tenant  in  tail  die, 
Co.  B,  an(j   nis  issue  before  his  entry  (having  a  freehold  in  law 

only)  doth  levy  a  fine  with  proclamations,  this  shall  be   a 
bar  to  his  issues  and  to  his  collateral  heirs  and  brothers  of 
?  Idem.  t!»3  half  blood.     P  So  if  a  tenant  in  tail  have  four  daughters 

the  ancestor  and  the  estate  actually  descends  upon  him,  the  fine  will  bar,  not  only  the  conusor's  own 
issue  in  tail,  but  also  his  collateral  heirs  in  tail.  And  it  will  have  the  same  effect  although  he  dies  in 
his  ancestor's  life-time,  provided  he  leaves  issue  upon  whom  the  right  of  entail  devolves.  lint  if  hp 
dies  in  his  ancestor's  life-time  without  issue,  then  the  collateral  heirs  in  tail  will  not  be  affected  by  the 
fine.  It  may  be  thought,  however,  that  the  distinction  taken  between  the  case,  where  the  conusor 
dies  in  his  ancestor's  life-time  leaiing  issue,  and  where  he  dies  in  his  ancestor's  life-time  without  issue 
(holding  the  fine  in  the  former  case  to  be  a  complete  bar  of  the  estate  tail,  and  in  the  latter  to  be  com- 
pletely inoperative),  is  unwarranted  by  the  act  of  the  312  H.  8.  c.  36.  If  this  act  enables  a  person  who 
has  the  mere  possibility  of  an  estate-tail  to  levy  a  fine  at  all,  it  may  be  contended  that  it  enables  him 
to  do  so  in  as  ample  and  comprehensive  a  manner  as  it  enables  a  tenant  in  tail  in  possession  to  levy  one  ; 
for  the  act  invests  both  with  the  power,  (supposing  both  to  have  the  power)  by  the  very  same  words  ; 
and  consequently  a  fine  levied  by  the  one  must  be  as  extensive  in  its  operation,  as  when  levied  by  the 
other.  Now,  as  a  fine  levied  by  a  tenant  in  tail  in  possession,  in  all  cases  bars  his  coUnteraiYieirs  in  tail 
as  well  as  his  own  issue?  so  I  apprehend  a  fine  levied  by  a  person  with  the  mere  possibility  of  an  estate 
tail  (supposing  he  can  levy  a  fine  at  all),  must  likewise,  in  all  cases,  bar  his  collateral  heirs  as  well  as 
his  own  issue.  The  act  expressly  says,  that  a  fine  levied  by  a  tenant  in  tail  shall  be  a  bar  to  the  estate 
tail.  It  is  therefore  clear,  that  wherever  a  fine  is  levied  by  a  person  whom  the  act  enables  to  lev/  one, 
that  it  must  operate  as  a  complete  bar.  With  respect,  however,  to  a  person  who  has  the  mere  possibility 
of  an  estate  tail,  there  seems  to  be  much  reason  to  think,  that  he  is  not  a  person  whom  the  act  enables 
to  levy  a  fine.  The  courts,  in  holding  that  he  is,  appear  to  have  misconstrued  the  act.  They  held,  that 
it  was  by  force  of  the  words, "  entailed  to  any  of  hit  ancestors,"  that  a  person  with  the  mere  possibility 
of  an  estate  tail  might  levy  a  fine  ;  and  they  appear  to  have  thought,  that  unless  they  put  this  construc- 
tion upon  the  words  they  could  have  no  meaning.  It  is  apprehended,  however,  that  they  may  bear 
another  construction.  Perhaps  it  may  not  admit  of  much  doubt,  but  that  the  true  meaning  of  the 
words,  entailed  to  theperson  levying  the  fine  or  ANY  OF  jus  ANCESTORS,  is,  that  the  fine  should  be  a 
bar,  whether  the  entail  had  its  inception  or  coimnencement  in  the  conusor  himself,  or  in  any  of  his 
ancestors. 

This  construction  is,  perhaps,  not  only  the  more  natural,  but  it  is  certainly  more  agreeable  to  the 
policy  of  the  common  law,  which  does  not  allow  possibilities  and  expectancies  to  be  in  anywise  dealt 
in  ;  and  the  acts 'relating  to  fines  afford  no  reason  to  suppose,  that  the  legislature  intended  to  make  any 
alteration  in  the  common  law,  with  respect  to  possibilities  in  estates  tail.  They  considered  it  enough, 
it  is  apprehended,  to  put  estates  tail  in  the  power  of  the  present,  or  immediate  tenant  in  tail,  (whether 
it  was  an  estate  tail  in  possession  or  remainder),  and  never  thought  of  subjecting  them  to  destruction 
by  a  person  who'  at  some  future  period  might  by  possibility  become  so.  By  such  a  construction  too 
as  is  contended  for,  the  courts  would  never  have  fallen  into  such  an  absurdity,  (and  to  avoid  an  act  of 
manifest J-yiistice  they  have  been  obliged  to  fall  into  it),  as  to  hold,  that  a  fine  levied  by  a  pennon  with 

Bcording  to  an  event  (viz.  whe- 
"  'ch  may  not  be  ascertained 

.     rft  ,  leaves  the  fine  without  any 

operation  ;  and  whether  it  will  ever  have  any  operation'or  not,  is,  at  the  time  of  levying  it  impossible 
to  say.  Where  the  act  says,  that  the  fine  shall  be  a  bur,  the  legislature,  it  is  conceived,  did  not  intend 
that  it  should  depend  upon  future  events,  whether  it  should  or  should  not  be  so.  Upon  the  whole, 
there  appears  strong  reason, to  think,  that  the  statute  does  not  enable  a  person  with  the  mere  possibi- 
lity of  an  estate  tail  to  |evy  a  fine  at  all ;  and  that  the  cases  which  have  held  that  it  does,  are  not  to  be 
relied  on. 

(fc)  If  the  opinion  advanced  in  the  last  note,  vi/.  that  a  person  with  the.  mere  possibility  of  an  estate 
tail  has  no  power  to  levy  a  fine,  is  wdl  founded,  in  that  cdse  the  son  is  not  barred,  unless  he  should  be 
barred  by  reason  of  non-claim ;  just  as  he  might  have  bee7!),  if. the  disseisor  had  been  an  entire  stranger 
to  the  estate  tail. 

(6  And  the  fine,  it  is  said,  enures  to  the  use  of  the  feoffor  or  disseisor.  But  see  page  M,  latter  part 
f, .  note(*V 
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and  one  of  them  levy  a  line  in  the  life  of  the  father,  thi» 

will  be  a  bar  to  her  issue  for  the  fourth  part  of  the  land  (m). 

<3But  in  these  cases  before  and  such  like,  where  the  i.ssu« 

in  tail  doth  levy,  a  fine  in  the  life-time  of  the  tenant  in  tail, 

the  tenant  in  tail  himself  may  after  levy  a  fine  of  the  land, 

and  thereby  bar  his  issue,  and  the  conusee  also  to  whom 

his  issue  hath  levied  a  fine,  and  therefore  in  all  these  cases 

it  is  supposed  that  the  tenant  in  tail  doth  die  and  suffer  the 

right  to   descend  to  his  issue.     r  If  lands  be  given  by  will 

to  one  when  he  shall  come  to  hjs  age  of  twenty-four  years, 

to  hold  to  him  and  the  heirs  of  his  body,  and  he  after  his 

age  of  twenty-one  years  levy  a  fine  of  this  land  with  pro- 

clamations, this  is  a   bar  to  the  issue  in  tail  (»).     If  a  dis- 

seisor  make  a  gift  in  tail,  and  the  donee  make  a  feoffment 

to  A.  and   after  levy  a   fine  with  proclamations  to  B.  that 

hath  nothing  in  the   land,  this  fine  will  bar  the  issues  in 

tail  ;  and  they  shall  not  avoid  it  by  pleading  that  partcs 

finis  nihil  habucrunt,  fyc.     But  it  is  no  bar  to  the  disseisee, 

for  he   may  avoid  it  by  this  plea  when  he  will.     s  And  /i 

fortiori  therefore,  if  a  fine  be  levied  by  the  tenant  in   tail 

that  hath  only  an  estate  of  freehold  in  remainder  or  rever- 

sion, it  is  good;  as  if  A.  be  tenant  for  life,  the  remainder 

to  B.  in  tail,  and  B.  levy  a  fine,  albeit  this  be  no  discon-  Discontinue 

tinuance,  yet  it  is  a  bar  to  the  estate  tail.     l  But  if  tenant  ance. 

jn  tail  have  issue  a  son  and  a  daughter,  and  the  son,  living 

the  tenant  in  tai1'  lev.y  a  fine  and  die  without  *  issue»  and       *  P'  27' 
then  the  tenant  in  tail  dieth,  by  this  the  daughter  and  the 

estate  tail  is  not  barred.  So  if  the  younger  son  levy  a  fine 
in  the  life  of  the  father,  and  then  the  tenant  in  tail  die, 
this  is  no  bar  to  the  elder  son.  So  if  lands  be  given  to  a 
man  and  the  heirs  females  of  his  body,  and  he  hath  a  sou 
and  a  daughter,  and  the  son  doth  levy  a  fine  of  the  land, 
this  is  no  bar  to  the  daughter.  So  if  tenant  in  tail  have  a 
daughter,  his  wife  being  with  child  of  a  son,  and*  the 
daughter  levy  a  fine,  and  after  the  son  is  born,  this  fine 
shall  not  bar  the  son,  for  these  howbeit  they  be  privies 
and  heirs  to  the  blood,  yet  are  not  privies  and  heirs 
to  the  estate.  6.  Albeit  the  estate,  passed  by  the  fine,  ba 
afterwards,  before  all  the  proclamations  had,  avoided, 
yet  the  issue  in  tail  is  barred  by  it.  And  therefore 
if  tenant  in  tail  discontinue  in  fee,  and  after  disseise 
the  discontinuee  and  levy  a  fine  with  proclamations  to  a 
stranger,  and  take  an  estate  back  by  render  in  the  same 
fine,  and  the  discontinuee,  before  all  the  proclamations 
pass,  enter  and  claim  and  so  avoid  the  fine,  yet  hereby 
the  estate  tail  is  barred.  "  And  if  tenant  in  tail  infeoff  the 
issue  in  tail,  and  after  disseise  him  and  levy  a  fine,  the  is- 
sue  enter,  and  after  the  proclamations  pass,  and  after  the 
issue  in  tail  doth  infeoff  the  tenant  in  tail  which  levied  the 
fine,  and  dieth,  it  eeems  this  fine  shall  bar  the  issues  ii^ 
tail.  7.  This  is  a  bar  to  the  estate  tail  and  to  the  issues 
only,  and  is  no  bar  to  him  in  remainder  or  reversion  ;  und 


(m)  See  the  last  note  but  one. 

(n)  The  devisee  in  such  a  case  must  be  considered  to  have  a  present  vested  estate  tail,  only  the  time. 
of  enjoyment  is  postponed.  (See  Wheedon  \.  Lea,  3  T.  R.  41.  Doe  v.  Nowell,  1  Maiilc  <S;  Selw.  327* 
Goodrigkt  \.  Parker,  ibid.  692,  aud  cases  there  cited).  A  fiue,  therefore,  by  such  a  person,  is  essen- 
tially different  from  a  fine  by  a  person  with  the  mere  possibility  of  an  estate  tail,  which,  it  is  conceived, 
will  not  bur  the  estate  tail.  See  supra,  page  26,  note  (i). 

therefore 
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therefore  when  the  estate  tail  is  spent,  this  bar  is  at  an 
end.    And  therefore,  if  an  estate  be  limited  to  A.  and  B. 
his  wife   and  the  heirs  males   of  the   body  of  A.  the  re- 
mainder to  C.  and  A.  and  B.  have  issue   and  A.  die,  and 
B.  and  her  issue,  or  her  issue  alone  levy  a  fine,  this  will 
bar  the  issues  of  the  issues  whilst  there  be  any,  but  if  they 
fail   it  will  not  bar  C.  in  remainder,  except  he  suffer  five 
years  to  pass,  and  so  be  barred  by  his  non-claim.     So  if 
tenant  for  life  and  he  that  is  next  in  the  remainder  in  tail, 
join  in  a  fine,  this  is  a  good  bar  to  the  issues  in  tail  for 
ever  as  long  as  that  estate  tail  shall  continue,  but  not  to 
him  that  is  next  in  remainder,  nor  to  any  other  that  shall 
come  in  of  any  remainder  in  tail  or  in  fee,  nor  to  him   in 
reversion.     x  If  lands  be  given  to  A.  and  the  fteirs   males  *  Co.  10.  96. 
of  his  body,  the  remainder  to  B.  and  the  heirs   males   of  &9Jac.B.  R. 
his  body,  the  remainder  to   the  right  heirs  of  A.  and  A. 
doth  bargain  and  sell  this  land  by  deed  indented  and   in- 
rolled  to  /.  S.  and  his  heirs,  and  after  levy  a  fine  of  it  sur 
conusancc  de  droit  come  ceo,  fyc.  to  him  and  his  heirs,  by 
Discoutinu-       this  the  remainder  to  B.  is  not  discontinued,  but  it  is   a 
bar  to  the  estate  tail  by  the  statutes,  and  causeth  the  estate 
of  the  bargainee  to  last  so  long  as  the  tenant  in  tail  hath 
issues  of  his  body;  but  if  the  fine  had  been  before  the  bar- 
gain and   sale  it  had   been   a  discontinuance  of  the  re- 
mainder^), but  in  neither  case  a  bar  to  him  in  remainder, 
*  P.  28.      unless  *he  suffer  himself  to  be  barred  by  his  non-claim 
within  five  years  after  his  remainder  happen   to  come   in 
possession.     8.  If  there   be  tenant  in  tail,  the  remainder  8]  Co.  snpe* 
to  him  in  tail,  and  the  tenant  in  tail  levies  a   fine   of  this  kit.  372. 
land,  hereby  both  his  estates  are  barred  (p).     Et  sic  de 
similibus.     ^But  all  this  notwithstanding,  if  lands  be  con-  >  Bro.  Fines, 
veyed  to  a  woman  in  tail  for  her  jointure  within  the  statute  12.1-  Co- 6-  35« 
of  UH.  7.  chap.  20.  and  she  levies   a  fine  of  this  land,  JJ&JkjSf. 
this  will  not  bar  the  issues  in  tail  (q).     Or  if  lands  be  given  Co.  8.  ir.  78. 


(o)  But  otherwise,  if  the  deed  contained  a  covenant  to  levy  the  fine.    See  page  33,  note  (A). 

(p)  As  if  lands  were  limited  to  an  eldest  son  in  tail,  with  remainder  to  his  father  in  tail,  a  fine  with 
proclamations,  by  the  son,  levied  after  his  father's  death,  would  bar  the  father's  younger  children.  See 
1  Inst.  372. 

(«0  It  may  be  proper  to  consider  what  cases  are  within  the  protection  of  this  act,  as  in  those  cases 
no  fine  can  be  levied  cither  by  the  wife  alone  or  with  an  after-taken  husband.  A  settlement,  where 
made  by  the  husband's  brother,  has  been  held  to  be  within  it  (Sharington  v.  Strottan,  Plowd.  300) ;  hut 
•where  made  by  a  mere  stranger  it  is  clearly  not  within  it.  Ward  v.  Walthew,  Cro.  Jac.  173.  Yelv. 
101. 

To  bring  a  settlement  within  the  protection  of  the  act,  it  is  not  necessary  that  it  should  proceed  from 
the  spontaneous  bounty  of  the  husband  or  his  relations,  or  that  the  marriage  should  be  the  sole  consi- 
deration moving  it ;  for  if  it  is  expressed  to  be  made  in  consideration  of  the  wife's  fortune,  yet,  if  it 
was  made  in  consideration  of  the  marriage,  as  well  as  of  the  fortune,  it  will  be  protected  by  the  act. 
Villiers  v.  Beamont,  2  Dyer,  186.  Kirkmun  v.  Thompson,  Cro.  Jac.  474. 

If  a  man  and  woman  who  are  joint-tenants  in  fee  happen  to  intermarry  and  settle  the  whole  estate 
upon  themselves  jointly  in  tail,  as  to  the  husband's  moiety  the  settlement  will  be  within  the  protection 
of  the  act.  Laughter  v.  Humphries,  Cro.  Eliz.  524.  And  as  the  spirit  of  the  act  has  been  looked  at 
rather  than  the  strict  letter  it  has  been  properly  held,  that  if  the  husband  or  his  ancestors  make  a  con- 
veyance in  fee  to  some  third  person,  upon  condition  to  re-convey  to  the  wife  in  tail,  that  that  is  a  case 
withjaits  protection.  Sir  George  Brown's  case,  3  Rep.  50,  and  Lynch  v.  Spencer,  Cro.  Eliz.  513. 

It  has  been  said  arguendo,  that  if  the  husband  and  wife  sell  lands  belonging;  to  the  wife,  and  the 
husband  lays  out  the  money  in  the  purchase  of  other  lands  and  settles  them  upon  the  wife  in  tail, 
that  this  is  a  case  which  comes  within  the  statute.  Sir  Geo.  Brown's  case,  3  Rep.  50  b.  Lynch  v. 
Spencer,  Cro.  Eliz.  513.  Moore,  93.  455.  2  And.  44.  And  there  certainly  appears  to  be  great 
reason  for  thinking  that  it  does;  for  the  husband,  having  acquired  an  absolute  rijrht  to  the  money, 
liad  it  in  his  power  to  make  what  use  of  it  he  thought  fit,  and  therefore,  it  is  conceived,  the  purchase 

should 
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in  tail  to  any  Subject  by  the  king's  own  gift  or  provision, 
and  the  tenant  in  tail  levies  a  fine,  this  fine  shall  not  bind 

the 

__ -« 

should  he  considered  in  the  same  light  as  if  the  money  was  originally  his  own.  If,  indeed,  the  wife 
concurred  in  the  sale,  under  a  previous  stipulation  that  the  money  should  be  laid  out  for  her  own 
benefit,  that  might  alter  the  case,  at  least  in  equity — for  equity,  it  is  apprehended,  would  consider 
the  husband  as  possessed  of  the  money,  not. in  his  own  right,  but  as  a  trustee  for  his  wife  ;  and  would 
look  upon  him  as  having  made  the  purchase  in  that  character ;  and  consequently  would  hold  that  the 
case  was  not  affected  by  the  act. 

In  the  case  of  Forster  v.  Pitfall,  Cro.  Eliz.  2.  it  appears  to  have  been  held,  that  except  the  settler  or 
his  heirs  are  prejudiced  by  Hie  wife's  alienation  the  case  is  not  within  the  act;— a  doctrine,  it  is  con- 
ceived, evidently  ill-founded  ;  for  there  can  be  no  doubt  that  the  object  of  the  act  was  to  prevent  ihc 
wife  from  defeating  any  of  the  limitations  of  the  settlement.  This  must  be  obvious,  from  the  act 
giving  a  right  of  entry,  upon  the  wife's  alienation,  to  every  person  to  whom  the  estate  should  appertain, 
upon  the  wife's  decease.  The  act,  it  will  be  observed,  does  not  confine  the  right  of  entry  to  the  issue 
of  the  husband  and  wife,  or  to  the  settler  and  his  heirs  ;  but  gives  it  to  such  person  as  would  be. 
entitled  under  the  settlement  supposing  the  wife  was  actually  dead,  without  at  all  regarding  whether 
such  person  was  a  stranger  or  not.  How  then  can  it  possibly  be  held,  that  a  remainder- man  who  is  a 
stranger,  has  not  a  right  of  entry?  But  besides  these  reasons  for  holding  that  the  legislature  intended 
to  prevent  the  wife  from  defeating  any  of  the  limitations,  whether  to  strangers  or  not,  it  may  be 
observed,  that  the  act  expressly  says,  that  a  woman  seised  in  tail  of  the  gift  of  her  husband  or  his 
ancestors  shall  NOT  ALIENATE.  Upon  the  whole,  it  is  clear,  it  is  conceived,  that  the  act  extends  its 
protection  to  remainder-men  who  are  strangers;  and  consequently  that  the  case  of  Forster  v.  Pitfall 
cannot  be  treated  as  an  authority.  And  as  remainder-men  who  are  strangers  are  within  the  protection 
of  the  act,  so  the  settler's  heir  at  law,  upon  whom  the  reversion  in  fee  descends,  is  also  within  it ; 
and  the  case  of  Hughes  v.  Clubb,  1  Com.  369,  in  which  a  contrary  doctrine  was  held,  cannot  be  cor>- 
sidered  as  law.  In  Forster  v.  Pitfall,  the  principal  reason  assigned  for  the  wife's  alienation  being 
pood,  was,  because  nothing  reverted  or  descended  to  the  heirs  of  the  husband;  from  which  it  would  appea* 
that  the  court  clearly  considered  the  husband's  heir  entitled  to  the  protection  of  the  act. 

It  is  said  that  copyholds  are  not  within  the  act;  and  the  reason  assigned  is,  that  if  the  entry, 
which  is  given  to  the  person  next  entitled,  could  be  made  upon  the  alienation  of  a  copyhold,  that 
the  person  making  it  would  become  tenant  to  the  lord  iritlwitt  his  consent  or  admission,  which  would 
be  repugnant  to  the  first  principles  of  the  law  of  copyholds.  Harrington  v.  Smith,  "2  Sugd.  41.  7,}. 
Gilb.  Ten.  181.  But  this  reason  appears  to  be  ill  founded;  for  supposing  a  remainder-man  to  be  the 
person  entitled  to  make  the  entry,  he  is  already  admitted  by  the  previous  admittance  of  the  particular 
tenant,  it  being  well  understood  that  the  admittance  of  the  particular  tenant  is  the  admittance  of 
the  remainder-man.  Co.  Litt,  365  b.  4  Rep.  23.  Blackburn  v.  Graves,  1  Mod.  102  and  cases 
there  cited  in  margin.  And  if  the  heir  or  heir  in  tail  is  the  person  entitled  to  enter,  he  makes  his 
entry  in  the  character  of  heir  ;  and  it  is  equally  well  known,  that  the  heir  of  a  copyholder  may  enter 
and  take  the  profits  without  any  admission.  Browne's  case,  4  Rep.  22 ;  and  Clarice  v.  Pennifather, 
cited  4  Rep.  24.  Supposing,  however,  that  a  copyhold  is  not  within  the  act,  yet  if  the  settler  pro- 
cures an  enfranchisement,  it  will  instantly  become  so ;  for  then,  the  reason  which  is  assigned  why 
copyholds  are  not  within  it  is  no  longer  applicable. 

It  may  perhaps  be  hardly  necessary  to  state,  that  equitable  or  trust  estates,  are  as  much  within  thft 
act  as  legal  ones ;  for  uses  are  expressly  named  in  it ;  and  trusts  are  now  what  uses  were  then.  See 
Clinton  v.  Jaclcsoit,  2  Vern.  489;  and  see  l  Eq.  Cas.  Abr.  220. 

So  purchases  made  by  the  husband,  or  his  ancestors,  in  favor  of  his  wife  in  tail  are  also  within  it; 
such  purchases  being  expressly  mentioned. 

The  payment,  however,  of  a  sum  of  money  by  the  husband  to  the  wife's  father  or  relations,  in 
consideration  of  their  making  a  settlement  upon  the  wife  in  tail,  has  been  held  not  to  be  a  purchase, 
within  its  true  meaning.  Kynaston  v.  Lloyd,  Cro.  Jac.  624.  Copland  v.  Pyatt,  Cro.  Car.  244.  and 
Jones,  254.  Whether  in  the  cases  which  have  arisen  upon  this  point,  the  money  paid  by  the  husband 
was  equal  to  the  value  of  the  lands,  docs  not  clearly  appear.  If  it  was  not,  there  certainly  seems 
reason  to  say,  that  such  a  case  is  not  within  the  act ;  especially  if  the  money  was  considerably  short 
of  the  value  of  the  land.  But  supposing  the  money  was  -A  full  consideration  for  the  estate,  would 
not  the  case  then  he  within  it  ?  Would  it  not  then,  in  fact,  be  as  much  a  purchase  by  the  husband  or  his 
relations,  though  made  from  the  wife's  relations,  as  if  it  had  been  made  from  any  indifferent  person ( 

Though  in  cases  falling  under  the  protection  of  this  act,  the  wife,  cannot,  by  any  mode  whatever, 
cither  alone  or  in  concurrence  with  an  after-taken  husband,  make  a  valid  alienation,  either  by  fine 
or  otherwise  for  more  than  her  own  life;  yet  she  and  her  husband,  hy  whom  or  by  whose  nncestur 
the  settlement  ivas  made,  may  alienate.  It  was  formerly  held,  that  they  could  not,  and  Lord  Coke  rites 
a  case  in  which  it  was  so  determined.  Hurley  v.  West,  Co.  Litt.  :?65  b.  The  authority,  however,  of 
this  case  has  been  over-ruled  by  that  of  Kirkman  v.  Thomson,  Cro.  Jac.  474 ;  and  see  Wheatlry  \. 
h'tiitp,  cited  2  Vcs.  358.  a  case  which  seems  to  accord  with  the  true  meaning  of  the  act  much  butter 
than  that  noticed  by  Lord  Coke  ;  so  that  there  is  no  doubt  but  that  the  wile  and  her  husband  together 
(the  husband  by  whom  or  by  whose  ancestor  the  settlement  was  made)  may  alienate  the  estate  ;  and 
after  her  husband's  death  she  may  dispose  of  it  in  concurrence  with  the  issue  in  tail  or  next  in  re- 
mainder ;  for  the  act  expressly  provides,  that  it  (tue  act)  shall  uot  eitcud  to  any  recovery  fvflcml 
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the  issues  in  tail  nor  the  king  (r),  but  others  it  will  bar, 
for  these  fines  are  not  intended  within,  but  excepted  out  of 
the  statute  of  32  H.  8.  but  the  king  himself,  being  tenant 
in  tail  of  the  gift  of  some  of  his  ancestors  being  subjects, 
may  levy  a  fine  of  it  to  bar  his  issues  in  tail.  And  in  all 
cases  where  a  recovery  M  ill  not  bar  the  issues  in  tail,  there 
&  fine  will  not  bar  them, 

2.  "Wife  barred       Albeit  the  fine  of  the  husband  and  the  wife  together  of  the  Dier,  7f . 

by  the  fine  of    wife's  land  or  of  the  land  of  the  husband  and  wife  together,  Plow-  573. 

b*  *  PerPetual  bar  to  her  and  her  heirs  for  ever>  yet  if  the 
husband  alone  levy  a  fine  with  proclamations  of  such  land, 

and  then  he  die,  in  this  case  she  is  not  barred  of  her  right, 
but  if  she  do  not  make  her  claim,  Sfc.  within  five  years  after 
,  her  husband's  death  she  is  barred  of  her  right  for  ever  not- 
withstanding the  statute  of  32  H.  8.  (s).     «  And  if  one  seised  *  M.  18  Jae. 
of  land  in  fee  marry  a  wife,  and  after  make  a  lease  of  this   Co.  B.in  Ann« 
land  to  A.  for  life,  the  remainder  to  B.  in  fee,  and  B.  levies  Twist's  case- 
a  fine  with  proclamations,  and  the  husband  dies,  and  the 
wife  doth  not  make  her  claim,  Sfc.  within  five  years  after 
the  death  of  her  husband,  hereby  she  is  barred  of  her  dower 
for  ever  notwithstanding  the  estate  for  life  in  A.  but  if  the 
remainder  of  B.  had  been  put  to  a  right  at  the  time  of  the 
fine  levied   she  might  have  avoided  the  fine  by  plea,  qvod 
partes  jinis  nihil  habitant nt,   6fc.     b  And  if  the  husband  i>  DjCr,  224. 
levies  a  fine  of  his  own  land  and  dies,  and  his  widow  having  Co.  2.  93. 
no  impediment  doth  not  make  her  claim  within  five  years 
after  his  death,   hereby  she  is  barred  of  her  dower  for 
ever.     c  If  a  jointure  be  made  to  a  woman  after  the  co-  « Dier,  358. 
verture,  and  her  husabud  and  she  levy  a  fine  of  it ;  hereby 
without  question  she  is  barred  of  her  jointure  in  this  land, 
but  it  is  thought  that  this  is  no  bar  of  her  dower  in  the  re- 
sidue of  the  land  of  the   husband,   and  especially  then 
when  the  line  is  Sitr  conusance  de  droit  come  ceo,  Sfc.  (<)• 

-If 

by  the  wife  and  the  heirs  next  inheritable,  or  to  which  the  remainder-man  shall  consent,  such  consent 
appearing  on  record.  SeelsVes.  97.  It  must  not  be  supposed,  however,  that  the  consent  of  the 
remainder-mail  will  be  sufficient  where  there  is  issue  in  tail.  Notwithstanding  such  consent,  the  issue 
in  tail  would  clearly  have  a  right  of  entry. 

(r)  This  subject  will  be  more  fully  considered  in  the  Chapter  on  Recoveries. 

(s)  In  a  fine  of  the  wife's  land  by  husband  and  wife  the  whole  estate  passes  from  the  wife,  and  the 
comiseeis  in  by  her  only;  and  if  the  husband  and  wife  reverse  the  fine  by  writ  of  error  fpr  nonage 
of  the  wife,  the  whole  estate  which  passed  by  the  fine  shall  be  restored  to  the  wife.  2  Co.  57  b. 
Mr.  Hargrave,  in  n.  (1),  to  p.  121,  of  his  edition  of  Co.  Litt.  discusses  at  length  the  reason  why  a 
feme  covert  is  bound  by  a  fine,  and  concludes  "  that  the  common  notion  of  a  fine's  binding  femes 
covert  merely  by  reason  of  the  secret  examination  of  them  by  the  judges  is  incorrect,"  and  that  the 
secret  examination  should  only  be  deemed  the  secondary  cause  of  this  operation,  the  primary  one  being 
thependancy  of  a  real  action  for  the  freehold  of  the  land. 

(<)  For  she  has  not  her  election  of  jointure  or  dower  till  her  husband's  death;  but  if  the  jointure 
be  made  before  the  coverture,  and  ?iie  and  her  husband  alien  the  jointure  lands  by  fine,  she  shall 
not  be  endowed  of  auy  other  of  her  husband's  lands.  Co.  Litt.  36  b.  Though  the  law  does  not  re- 
lieve femes  covert  who  thus  voluntary  alien  their  jointure  lands,  yet  if  the  title  to  any  jointure  made 
before  marriage  proves  to  be  bad  either  by  fraud  or  accident  and  the  jointress  is  evicted,  she  shall 
then  (by  the  provisions  of  the  stat.  27  H.  8.  c.  10.)  have  her  dower  pro  tanto  at  the  common  law. 
2  Bl.  Com.  178.  A  fine  by  a  married  woman  will  not  only  bar  her  dower  or  jointure  out  of  thf  lands 
comprised  in  the  fine,  but  it  will  also  be  a  bar  to  any  other  estate  or  interest  she  may  have  in  the 
lands ;  as  a  right  to  a  sum  of  money  charged  upon  them.  Goodrich  v.  Shotbolt,  Prec.  in  Ch.  333. 
Courts  of  rtjuity,  however,  will  not  suffer  the  interest  of  a  married  woman  to  be  afrected  by  a  fine 
further  than  the  parties  intended  she  should  be  affected  by  it :  therefore,  if  a  married  woman  joins 
with  her  husband  in  mortgaging  his  estate,  the  fine  will  not  deprive  her  of  her  jointure  or  dower 
except  as  against  the  mortgagee ;  and  it'  she  joins  with  nim  J"  mortgaging  her  own  estate,  she  will 
not  be  deprived  of  the  equity  of  redemption,  although  it  should  be  expressly  limited  to  the  husband, 

unless 
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a  If  lands  be  given  to  a  man  and  his  wife  in  tail,  the  re- 
mainder to  the  right  heirs  of  the  husband ;  and  the  husband 
alone  levies  a  fine  of  this,  this  will  not  bar  the  wife,  ex- 
cept she  suffer  five  years  to  pass  after  his  death  without 
making  claim,  fyc.  and  therefore  if  the  fine  be  to  the  use 
of  the  husband  and  his  heirs  in  fee,  he  may  dispose  it  as  a 
fee-simple,  and  his  issue  hath  no  remedy. 

*  If  a  man  disseise  me  of  the  land  I  have  in  fee-simple,  *  p.  28. 
Or  fee-tail,  and  after  levy  a  fine  of  this  land  with  proclatna-  3.  Disseise* 
tions,  and  I  do  not  make  my  claim,  fyc.  within  five  years  and  the  like 

after  the  proclamations  had,  hereby  I  and  my  heirs  are  £arred,  )jy  'K 

„..     ,       t    f  \        *     j    •/•  T  L    •  i         nue  ot  the 

barred  for  ever  of  this  land  (u).     And  if  1  being  such  a  seisor  &c, 

tenant  in  fee  make  a  lease  for  years,  or  be  the  lord  of  any 
copyhold-estate,  and  my  lessee  for  years,  or  copyholder 
in  fee  or  for  life,  be  ousted,  arid  I  thereby  disseised,  and 
the  disseisor  levy  a  fine,  and  neither  I  nor  my  lessee  for 
years,  or  copyholder,  do  make  any  claim,  $a  within*  thd 
five  years  after  the  fine  levied  hereby  we  are  all  barred  for 
ever.  And  if  one  disseise  me  of  land,  and  after  make  a 
lease  for  life  of  it,  and  then  levy  a  fine  with  proclamations, 
and  I  suffer  five  years  to  pass,  hereby  I  am  barred  botb 
of  the  reversion  and  of  the  estate  for  life  also. 

If  tenant  for  life  make  a  feoffment  in  fee,  and  the  feof- 
fee levy  a  fine  with  proclamations,  and  he  in  reversion  or 
remainder  do  not  make  his  claim,  $?c.  within  five  years, 
hereby  he  is  barred  for  ever  (w). 

If  I  pretend  right  or  title  to  land,  and  enter  upon  it, 
and  put  him  out  that  is  in  possession,  and  then  I  levy  A 
fine  with  proclamations,  with  an  intent  to  bar  him,  and  h* 
doth  not  make  his  claim,  Sfc.  within  five  years,  hereby 
he  is  barred  for  ever,  albeit  he  had  the  true  right  and  I 
no  right  at  all. 

If  I  purchase  land  of  H.  and  after  perceiving  my  title  de- 
feasible, and  that  a  stranger  hath  the  right  of  the  land,  I 
do  levy  a  fine  to,  or  take  a  fine  from  another  with  procla- 
mations with  intent  and  of  purpose  to  bar  him  that  hath 
right,  and  he  suffer  five  years  to  pass,  and  doth  not  mak« 
his  claim,  <§'c.  hereby  he  is  barred  of  his  right  for  ever. 
And  in  these  and  such  like  cases,  there  is  no  relief  to  be 
Lad  in  equity.  See  more  in  Num.  11.  infra  (x).  Equity. 


»nle«s  it  is  clear  that  such  was  her  intention.  Jons  v.  Jackson,  16  Vcs.  356.  Solby  v.  IVhitficld^  Rep. 
Temp.  Finch,  227.  Brind  v.  Srind,  1  Vern.  213.  Anon.  Skin.  238. 

Where  a  married  woman  has  a  mere  naked  authority  uncoupled  with  an  interest,  or  a  power  of 
appointment  to  be  exercised  notwithstanding  coverture,  or  a  separate  estate  without  being  restrained 
as  to  the  exercise  of  acts  of  ownership  over  it,  in  these  cases  she  may  alienate  the  property  without 
a  fine.  By  the  custom  of  London  and  of  some  other  cities  and  towns  (confirmed  by  the  act  of  the 
5-lth<$c  35th  of  H.  8.  c.  22.),  married  women  may  pass  their  estates  which  lie  within  the  jurisdiction 
of  those  places  by  deed  inrolled. 

(u)  The  issue  shall  not  have  five  years  after  the  death  of  the  tenant  in  tail  (the  disseisee),  for  the 
father  had  a  present  right  to  the  entail.  Plowd.  374  a.  But  if  the  tenant  in  tail  bargains  and  sell* 
in  fee,  and  the  bargainee  levies  a  fine,  though  five  years  elapse  in  the  life-time  of  the  bargainer,  the 
issue  in  tail  shall  not  be  bound  but  shall  have  five  years  after  the  death  of  his  father.  Peniston  v. 
Lister,  Cro.  Eliz.  896. 

(w)  Not  five  years  from  the  time  of  the  fine  levied,  but  from  the  death  of  the  tenant  for  life. 

(x)  But  a  fine  and  non-claim  are  not  allowed  to  bar  an  equitable  charge  where  the  purchaser  had 
notice  of  the  charge  at  the  time  of  his  purchase.  See  Drapers'  Company  v.  Yurdlcy,  2  Vern.  662.  Where 
the  purchaser  however  has  no  notice  of  such  equitable  charge,  there,  it  is  conceived,  a  fine  and  non- 
claim  will  b«  a  har  even  though  he  has  not  got  the  legal  estate.  It  may  be  hardly  necessary  to  *<ty 

that 
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r>.  Where  a  fine       Tf  there  he  tenant  in  tail,  the  remainder  in  tail,  and  the  Co.  10.  9a.  9. 
*hall  be  a  bar    tenant  in  tail  bargain  and  sell  the  land  by  deed  indented  ioe. 
«s  to  one  per-    ;m(|  jnvone(i    and  after  levy  a  line  with  proclamations  to 
mil,  ana  not       ..      ,  '    ,       ,     ..  c       •      .1  • 

another  •  or  as  *ue  bargainee  sur  conusance  de  droit  come  ceo,  Sfc.  in  tins 

to  one  tart  of    case  as  to  the  tenant  in  tail  and  his  issue  this  is  a  bar,  but 
the  land,  and     as  to  all  others  it  is  no  bar,  albeit  they  never  make   any 
aot  to  aiiuthcr.  ciajm>  £c/    So  if  tenant  in  tail  levy  a  fine  of  his  intailed 
land,  this  is  a  bar  as  to  him  and  his  issues,  but  as  to  all 
others  it  is  no  bar  at  all,  and  therefore  he  in  remainder  or 
reversion  in  their  times  may  enter  notwithstanding  (if). 
e  So  if  lands  be  entailed  to  the  husband  and  wife,  and  the  e  Co.  9. 140. 
heirs  of  their  two  bodies,  and  the  husband  alone  levy  a  142> 
fine  of  this  land,  this  as  to  the  husband  tenant  in  tail  and 
his  issues  is  a  bar  (z),  but  not  as  to  the  wife,  for  she  shall 
be  tenant  in  tail  still,  and  yet  it  seems  she  may  not  suffer 
a  recovery  of  this  land  afterwards  (a).     So  if  a  man  attainted 
of  felony  or  treason  levy  a  fine  of  his  land,  this  as  to  the 
king  and  lord  of  whom  the  land  is  held  is  void,  and  is  no 
bar  to  their  advantage  *  and  title  of  forfeiture,  but  as  to 
all  others  it  is  a  good  bar.     f  So  if  one  levy  a  fine  of  lands  f  7  H.  4.  44. 
in  ancient  demesne  and  of  other  lands  together,  this  as  to  *".  ^.  1*.  98. 
the  lands  in  ancient  demesne  is  not  good,  nor  any  bar  at 
all,  but  as  to  the  other  lands  it  is  a  good  bar  (6). 

By  the  ancient  common  law,  he  that  had  right,  was  Co.  super  Lit. 
bound  to  make  claim,  Sfc.  within  a  year  and  a  day  after  the  254.  26'2. 
fine  levied  and  execution  thereupon,  or  else  he  was  barred 
for  ever,  but  this  bar  by  non-claim  is  now  gone,  and  if 
such  a  fine  without  proclamations  be  levied  at  this  day,  he 
that  hath  right  may  make  his  claim  at  any  time  to  prevent 
the  bar,  and  avoid  the  force  of  the  fine. 

Parties  to  fines,  void  of  impediment  at  the  time  of  the  Stat.  i  R.3. 
fine  levied,  are  barred  of  the  land  presently,  and   shall  ch-  7-  4  u- 7' 
have  no  time  to  avoid  the  same   fine  by  entry,  claim,  fyc.  c  " 
And  privies  in  blood,* and  privies  in  representation,  claim- 
ing by  the  same  title  which  their  ancestor  that  levied  the 
same  fine  had,  shall  be  barred  by  the  same  fine  presently, 
and  that  whether  they  have  any  impediment  or  not. 

Estrangers  to  fines,  (being  all  such  as  are  neither  parties  See  the  Stat. 
nor  privies,)  who  have  right  to  thfe  land  whereof  the  fine  Plow.  374. 
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P.  30. 
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Privies. 


Estrangers. 
1.  That  have 


that  a  purchaser  for  a  valuable  consideration,  without  notice,  who  gets  tlie  legal  estate,  is  in  no  case 
affected  by  mere  equitable  charges.  Where  a  person  purchases  from  a  trustee  with  notice  of  the 
trust  the  purchaser  will  be  converted  into  a  trustee  himself;  and  a  fine,  levied  either  by  the  vendor 
or  purchaser,  will  not,  in  equity,  affect  the  right  of  the  cestvi  que  trust;  for  equity,  regarding  the 
purchaser  as  a  trustee,  will  lay  liold  of  his  conscience,  and  notwithstanding  the  fine,  compel  him 
to  perform  the  trust.  Gilb.  Ch.  Ca.  62;  and  see  IjVern.  149 ;  2  Ves.  482;  2  Atk.  631 ;  and  3  Atk. 
563.  It  is  conceived,  however,  that  a  fine,  with  proclamations  and  non-claim,  levied  by  a  person 
with  an  estate  of  freehold,  must  be  a  bar  to  all  equitable  estates  and  interests  as  well  as  to  legal  ones ; 
except  in the  case  of  equitable  interests,  u-here  equity  can  fix  upon  the  conscience  of  the  party;  which 
it  may,  either  where  the  fine  is  levied  by  the  trustee  himself,  or  by  a  person  who  purchases  with, 
notice  of  the  trust. 

(j/)  See  p.  33,  n.  (/>)  and  (9). 

(z)  See  p.  24,  n.  (/;. 

(a)  The  opinion  that  the  wife  cannot  suffer  a  recovery  does  not  seem  to  be  well  founded.    Every 
tenant  in  tail,  and  also  every  person  who  has  turned  his  estate  tail  into  a  base  fee,  may  clearly  suffer 
a  recovery,  except  in  cases  prohibited  by  act  of  parliament,  as  of  a  woman  seised  ex  provisions  viri, 
persons  seised  ex  protisione  corona,  fyc. 

(b)  With  respect  to  the  lands  in  ancient  demesne  it  would  probably  be  good  as  a  conveyance ;  at  least 
it  would  be  so  till  reversed  by  the  lord.    But  whethor  it  would  be  of  any  force  after  the  reversal  is  not 
perfectly  dear.    Set  supra,  page  23,  note  (z). 
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is  levied,  and  have  no  impediment  natural  or  legal,  shall 
have  time  to  make  their  claim,  tif'c.  within  five  years  after 
the  fine  levied  and  proclamations  had,  and  no  longer.  And 
therefore  if  lessee  for  years,  tenant  by  elegit,  or  by  sta- 
tute, or  a  copyholder  in  fee,  or  for  life,  he  ousted,  and  ho 
in  reversion  disseised,  they  shall  have  but  one  five  years 
between  them  to  make  their  claim,  Sfc.  and  if  they  claim 
not  within  that  time  they  are  all  barred  for  ever,  for  they 
have  all  present  right  and  may  bring  their  action  pre- 
sently (c) ;  but  otherwise  it  is  where  the  tenant  for  life,  and 
he  in  reversion  be  disseised ;  for  in  this  case  he  in  reversion, 
is  not  barred  by  the  first  five  years  after  the  fine  levied, 
for  in  that  time  he  can  have  no  action,  therefore  he  shall 
have  time  to  make  his  claim  five  years  after  the  death  of 
the  tenant  for  life,  *  If  a  disseisor  levies  a  fine  with  pro- 
clamations of  the  land  whereof  the  disseisin  was,  the  dis- 
seisee must  make  his  claim  within  the  first  five  years  after 
the  proclamations  had,  and  if  he  happen  to  die  within  the 
five  years,  his  heir  shall  not  have  five  years  more  but  so 
much  time  more,  as  to  make  up  the  time  incurred  in  his 
father  or  other  ancestors  time,  five  years ;  and  albeit  he 
be  an  infant  at  the  time  of  his  ancestors  death,  yet  h» 
shall  have  no  longer  time.  h  If  a  tenant  in  tail  be  disseised 
and  the  disseisor  levy  a  fine,  the  tenant  in  tail  or  his  issues 
must  make  their  claim  within  the  next  five  years  after  the 
proclamations  passed,  otherwise  they  shall  be  barred  for 
ever.  The  like  it  is  in  the  lachess  of  him  in  remainder  or 
reversion.  *  And  if  in  these  and  such  like  cases,  he  that 
hath  present  right  and  is  without  impediment  bring  upon 
himself  any  impediment,  as  if  being  within  the  realm  at 
the  time  when  the  fine  is  levied,  he  do  *  afterwards  go  be- 
yond the  sea,  or  the  like,  in  these  cases  he  shall  have  no 
longer  time  than  the  first  five  years  after  the  proclamations 
had. 

Estrangers  to  fines  pestered  with  impediments  of  infan- 
cy, coverture,  madness,  idiocy,  lunacy,  imprisonment,  or 
absence  out  of  the  realm,  at  the  time  of  the  levying  of 
the  fine,  and  having  then  any  present  interest  or  right  shall 
have  five  years  time  after  the  infirmity  removed  to  make 
their  claim,  Sfc.  (d).  And  therefore  an  infant  regularly  shall 
have  time  for  five  years  after  he  come  to  his  full  age  to 
make  his  claim,  Sfc.  although  he  be  in  his  mother's  womb 
at  the  time  of  the  fine  levied.  And  yet  if  my  father's 
brother  disseise  him,  and  levy  a  fine  with  proclamations, 
and  a  year  after  the  proclamations  my  father  dieth,  and 
after  and  within  five  years  my  uncle  dieth ;  in  this  case  I 
by  reason  of  my  infancy  shall  have  only  so  much  time  to 
avoid  the  same  as  at  the  death  of  my  father  remained  to 
come  of  the  five  years  next  after  the  proclamations,  and 
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(c)  If  tenant  for  years  should  be  ousted  and   the  reversioner  disseised,   the  reversioner  would 
have  five  years  to  avoid  the  fine  after  the  expiration  of  the  term.    See  Wlutlley  v.  Tancred,  1  Ventr. 
241.    T.  Raym.  2i9.    1  Atk.  571.     And  if  a  tenant  for  life  is  disseised,  and  the  disseisor  levies  a 
fine  with  proclamations,  the  remainder-man  or  reversioner  has  five  years  after  the  death  of  the  tenant 
for  life  to  make  his  claim. 

(d)  But  where  the  time  once  begins  to  run,  it  continues  to  rim  notwithstanding  the  party  may  after- 
wards fall  under  disabilities,  and  notwithstanding  such  subsequent  disabilities  may  happen  altoge- 
ther independent  of  the  party's  own  agency.    See  t)oe  v.  Jonet,  4  T.  R.  300.  . 
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not  a  new  five  years,  because  I  claim  by  the  same  title  that 
my  father  had.  .So  if  my  father  or  other  ancestor  be 
disseised,  and  the  disseisor  levy  a  fine  with  proclamations, 
and  my  father  or  ancestor  die  within  five  years  after  the 
proclamations;  in  this  case  I  shall  not  have  a  new  five 
years,  but  only  so  much  as  remaineth  of  the  old  five  years 
to  make  my  claim,  fyc.  Madmen  and  lunatics  (being 
Strangers  to  the  fine)  shall  have  the  like  time  to  make 
their  claim,  ^c.  as  infants  have,  and  yet  if  this  infirmity 
happen  after  the  fine  levied,  and  before  the  last  proclam- 
ation be  made,  these  persons  are  not  bound  to  the  first 
years,  but  shall  have  five  years  time  after  they  be  cured  of 
their  maladies.  Women  covert  (estrangers  to  the  fine) 
shall  have  five  years  time  after  they  be  discovert  to  pur- 
sue their  right.  But  if  a  feme  sole  (estranger  to  a  fine) 
have  present  right,  and  after  the  fine  levied  she  take  a 
husband,  and  so  five  years  pass  after  the  proclamations 
had;  in  this  case  she  is  barred  and  shall  have  no  further 
time  to  claim.  Estrangers  to  fines,  imprisoned  at  the  time 
of  the  fine  levied,  shall  have  the  same  time  and  liberty  in- 
fants have,  but  if  such  imprisonment  happen  after  the  time 
of  the  fine  levied  and  before  the  last  proclamation  made, 
it  seemeth  they  shall  have  five  years  after  the  inlargement. 
And  estrangers  to  fines  being  out  of  the  realm  at  the  time 
of  the  levying  thereof,  shall  have  five  years  time  after  their 
return  to  enter  or  claim,  fyc.  But  if  they  be  in  England  at 
the  time  of  levying  of  the  fine,  and  after  go  beyond  the 
seas,  and  suffer  the  five  years  after  the  proclamations  to 
pass  ;  in  this  case  they  shall  have  no  longer  time,  except 
they  be  sent  in  the  king's  service  and  by  his  command- 
ment. k  And  if  the  party  be  beyond  the  sea  at  the  time  of 
the  fine  levied,  and  never  return  but  die  there  ;  it  seems  in 
this  case  the  fine  Avill  not  bar  his  heir  at  all  (d). 

*  Estrangers  to  fines  that  have  divers  defects  and  infirmi- 
ties, as  infancy,  coverture,  non-sanity  of  mind,  imprison- 
ment, absence  out  of  the  realm,  to  avoid  fines  shall  have 
time  for  five  years  after  the  last  of  the  infirmities  removed. 
But  if  they  have  divers  impediments,  and  they  be  all  once 
after  the  proclamations  made  wholly  removed,  and  after 
they  fall  into  the  like  again  and  die,  in  this  ease  their  heirs 
shall  not  have  a  new  five  years,  but  the  first  five  years  be- 
gun in  their  ancestors  time  immediately  after  the  first  im- 
pediments so  removed  shall  proceed,  and  non-claint  of 
their  heirs  during  all  the  residue  of  the  said  five  years 
bindeth  them,  as  their  said  ancestors  should  have  been 
bound  thereby  if  they  had  remained  void  of  such  impedi- 
ments during  all  the  said  five  years. 

Estrangers  to  fines  that  have  no  present,  but  a  future 
right,  and  that  such  as  groweth  wholly  before  the  pro- 
clamations,  if  they  be  void  of  impediment  shall  have  five 
years  time  after  their  right,  title,  claim  or  interest  first 
groweth,  remaineth,  descendeth  or  cometh  to  them  after 
the  proclamations,  And  therefore  if  a  mortgagee  be  dis- 
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((f)  The  heir,  supposing  him  to  be  free  from  disabilities,  will  be  bound  unless  he  asserts  his 
right  within  five  years  from  his  ancestor's  death  j  Dillon  v.  Lcman,  2  Hen.  lila,  584.  aud  see  Hulm  v. 
Huylvt;k,  Cro.  Car.  200. 
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seised,  and  the  disseisor  doth  levy  a  fine  with  proclama- 
tions, and  the  five  years  pass,  and  after  the  mortgagor 
payeth  or  tendereth  the  money;  in  this  case  he  shall  have 
time  for  five  years  after  the  tender  or  payment  of  the  mo- 
ney to  make  his  claim,  <yc.  (e).  So  if  a  man  levy  a  fine  of 
his  land  whereof  his  wife  is  dowable,  she  shall  have  five 
years  after  her  husband's  death  to  make  her  claim,  Sfc. 
and  not  be  bound  by  the  five  years  after  the  fine  (/).  JSo 
if  tenant  in  tail  levy  a  fine  with  proclamations,  and  after 
the  five  years  dieth  without  issue,  the  donor  shall  have 
five  years  after  his  death  without  issue  to  bring  his  For- 
medon.  m  So  if  lessee  for  life  levy  a  fine,  or  make  a  feoff- 
inent  in  fee,  and  the  feoffee  doth  levy  a  fine ;  in  this  case 
he  in  reversion  or  remainder  shall  not  be  bound  by  the 
next  five  years  after  the  fine  levied,  but  he  shall  have  five 
years  next  after  the  death  of  the  tenant  for  life,  and  if  he 
die  within  the  five  years,  his  heirs  shall  have  only  so  much 
time  as  to  make  up  the  time  before  his  death  five  years. 
n  So  also  is  the  law  if  lessee  for  life  be  disseised,  and  the 
disseisor  or  a  stranger  levy  a  fine;  in  this  case  he  in  re- 
version or  his  heirs  shall  have  five  years  after  the  death  of 
the  tenant  for  life,  and  shall  not  be  bound  to  the  next  five 
years  after  the  time  of  the  fine  levied.  °So  if  tenant  in 
tail  in  possession  levy  a  fine  and  die  without  issue ;  in  this 
case  he  in  the  remainder  shall  have  time  for  five  years 
after  the  death  of  the  tenant  in  tail  without  issue  ;  and  if 
he  make  not  his  claim,  Sfc.  in  that  time,  he  and  his  issues 
are  barred  for  ever.  The  same  law  is  for  him  in  reversion 
or  the  donor,  if  there  be  no  remainder.  p  And  if  tenant 
in  tail  discontinue  in  fee,  and  the  discontinuee  levieth  a 
fine  with  proclamations,  and  five  years  do  pass,  and  the 
tenant  in  tail  dieth;  in*  this  case  his  issue  shall  have  five  *P.  33, 
years  after  the  descender  to  bring  his  Formedon  (#).  1  But 

if 


(e)  This,  it  is  conceived,  is  to  be  understood  of  the  case  where  the  mortgagor  tenders  the  money 
according  to  the  proviso  or  condition  for  redemption,  for  if  he  does  not  tender  it  according  to  the 
condition  his  estate  is  gone  at  /aw;  and  consequently,  at  law,  he  has  no  estate  for  the  fine  to 
affect.  A  court  of  equity,  however,  will  not  allow  the  mortgagor's  right  of  redemption  to  be  affected 
by  any  act  of  the  mortgagee.  See  Waldon  \.  Dux  Ebor,  1  Vern.  132.  So,  in  equity,  a  fine  with  non- 
-claim,  levied  by  a  mortgagor,  will  net  affect  the  mortgagee's  right.  See  2  Ves.  482.  1  Ventr.  82. 
1  Lev.  272.  But  this  is  only  the  doctrine  of  equity ;  for  it  would  appear,  on  principle,  that  where  a 
mortgage  is  made  for  a  term  of  years,  and  the  reversion  in  fee  is  in  the  mortgagor,  that  there  his 
fine  with  proclamations  and  non-claim,  would  at  law  bar  the  mortgagee's  interest  in  the  land,  though 
it  would  not  affect  his  right  to  the  money ;  and  if  the  doctrine,  that  an  estate  of  freehold  may  be 
acquired  by  means  of  going  on  the  lands  and  making  a  feoffment  is  a  sound  doctrine  ;  in  that  case,  it 
is  conceived,  a  feoffment  and  fine  with  non-claim,  by  a  mortgagor  in  possession,  would  at  law  bar  the 
mortgagee  where  the  mortgage  is  in  fee.  It  might  be  proper  to  declare  by  act  of  parliament,  that 
fines  by  mortgagors  and  mortgagees  should  not  alter  the  relative  interests  of  the  parties. 

(/)  If  a  wife's  right  of  dower  .should  not  accrue 'till  a  period  subsequent  to  her  husband's  death, 
(as  where  the  husband  was  outlawed  for  treason,  and  sometime  after  his  death  the  outlawry  was 
reversed),  in  that  case  she  will  have  five  years  to  make  her  claim  in  after  her  right  accrues. 
M-nvilla's  case,  13  Rep.  19. 

(g-)  15y  discontinuance  is  to  be  understood,  that  the  estate  no  longer  continues  in  the  course 
prescribed  by  the  settlement  or  will  creating  the  estate  tail  and  remainders  over.  A  discontinuance 
is  effected  by  a  tenant  in  tail  in  possession  making  a  feoffment ;  a  release  with  warranty  ;  or  by  levying 
a  fine  stir  connsance  de  droit  come  ceo;  by  any  of  which  means  he  converts  his  estate  tail  into  a  fee- 
simple.  (Abbot  v.  Burton,  1  Salk.  590.  Co.  Litt.  325.  and  1  Co.  44.)  Such  a  fee-simple,  however, 
may  be  avoided  by  the  action  of  the  person  entitled  in- remainder  or  reversion,  when  such  remainder 
or  reversion  falls  into  possession.  As  a  discontinuance  can  only  be  made  by  a  tenant  in  tail  in  pos- 
session (it  cannot  be  made  by  a  tenant  for  life  in  possession  and  the  remainder-man  in  tail.  Cro.  Car. 
110.  1  Co.  7<j.),  it  follows,  that  if  such  tenant  in  tail  conveys  away  his  estate  by  lease  and  release  or 
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if  tenant  in  tail  discontinue  rendering  rent  and  die,  and 

the  issue  accept  the  rent  (which  doth  bar  him  for  his  time) 

and  then  the  discontinuee  levieth  a  fine  and  dieth;  in  this 

case  the  issue  of  the  issue   shall  not  be  barred  by  the    five 

years  after  the  fine,  but  shall  have  live   years  after  the 

death  of  the  issue.  r  And  if  one  de  non  smite  memoriae  make  r  piow.  374. 

a  feoflinent,  and  the  feoffee  levy  a  fine,  and  then  the  feof- 

for  die ;  in  this  case  the  heir  shall  have  five  years   after 

the  death  of  his  ancestor,  and  not  be   bound  by  the  five 

years  next  after  the  fine  levied. 

Estrangers  to  fines,  that  have  future  right  upon  any  See  the  sta* 
cause  precedent,  being  affected  with  such  impediments  tutes,  Plow, 
when  the  right  first  accrueth,  shall  have  five  years  after  ^6'  36£' 
the  impediment  removed  to  make  their  claim,  fyc.  And  p^y!  385. 
therefore  infants  that  are  born,  or  in  their  mother's  womb 
when  such  right  doth  happen  to  them,  women  covert,  mad 
men,  lunatics,  prisoners  beyond  the  seas,  shall  have  this 
time.  As  if  a  man  have  issue  a  son  and  a  daughter,  and 
the  son  doth  purchase  lands  and  die,  and  the  daughter 
entereth  as  his  heir,  and  is  disseised  by  A.  who  levieth  a 
fine,  and  fi.ve  years  pass  without  claim,  and  ten  years 
after  the  father  hath  another  son  who  is  heir  to  his  brother ; 
he  shall  have  in  this  case  a  new  full  five  years  after  he 
come  to  his  full  age,  for  he  is  the  first  unto  whom  the 
right  descended  after  the  proclamations  (A).  But  if  a 
stranger  to  a  fine,  to  whom  a  remainder  or  other  title  first 
accrueth  after  the  fine,  do  not  pursue  his  right  within  five 
years,  hereby  he  and  his  issues  are  barred  for  ever.  And 
in  like  manner  if  the  first  issue  in  tail,  to  whom  the  title 
of  the  tail  first  accrueth,  neglect  to  make  his  claim,  fyc. 
within  the  first  five  years  after  his  title  accrued,  hereby  he 

bargain  and  sale,  and  afterwards  levies  a  fine,  such  fine  will  not  work  a  discontinuance,  (Seymour's 
case,  10  Rep.  95.)  unless  it  is  levied  in  pursuance  of  a  covenant  contained  in  the  release  or  bargain 
and  sale,  in  which  case,  it  has  been  held  (though  \vhetherjproperly  or  not  is  not  so  clear)  that  it  does 
work  one.  Doe  v.  Hhitehcad,  2  Burr.  704.  Where  a  feoffment  or  fine  works  a  discontinuance,  the 
issue  in  tail  (unless  the  fine  was  with  proclamations,  in  which  case  they  are  barred),  and  also  the  re- 
mainder-man or  revcrsioner  can  only  recover  the  estate  by  means  of  a  formcdon,  their  light  of 
entry  being  taken  away. 

Where  a  discontinuance  has  been  made  by  means  of  a  feoffment,  release  with  warranty,  or  by  fin* 
at  common  law,  the  tenant  in  tail  may  still  levy  a  fine  with  proclamations,  and  by  that  means  bar  the 
issue  in  tail,  who  can  then  bring  no  formedon.  Zouch  v.  Bamfield,  3  Co.  90.  and  Hob.  333.  Jenk. 
Cent.  265. 

A  consequence  of  discontinuance  is,  that  the  persons  in  remainder  and  reversion  cease  to  havp 
Any  estate,  but  merely  a  right  of  entry  or  action,  and  such  right  cannot  be  transferred  by  grant,  or 
by  any  act  inter  vivos.  Not  only  the  policy  of  the  common  law  prohibited  the  transfer  to  strangers 
of  mere  rights  or  titles  as  a  species  of  champerty,  but  so  mischievous  was  the  transfer  of  such 
interests  formerly  thought,  that  the  legislature,  the  more  effectually  to  prevent  it,  passed  the  statute 
of  the  32  Hen.  8.  c.  9.  And  not  only  is  the  transfer  of  such  interests  prohibited  by  any  act  inter  vivos, 
but,  it  would  seem,  from  a  recent  case  (Goodright  v.  Forrester,  8  East's  T.  K.  552.  and  see  1  Taunt, 
578.),  that  a  right  of  entry  or  action  cannot  be  devised  :— such  interests,  however,  may  be  released  to 
the  person  in  possession. 

There  can  be  no  discontinuance  of  things  lying  in  grant,  (or  incorporeal  hereditaments)  l  Inst. 
332  b. ;  nor,  it  is  conceived,  of  equitable  estates. 

(A)  If  tenant  in  tail  makes  a  feoffment,  bargain  and  sale,  &c.  and  the  feoffee  or  bargainee  levies  a 
fine  with  proclamations,  the  issue  in  tail  will  have  five  years  from  the  death  of  his  father  to  avoid  the 
line ;  for  as  the  father  could  not  enter  or  claim  against  his  own  feoffment  or  bargain  and  sale,  the  son  is 
the  first  to  whom  the  right  accrued  after  the  fine  was  levied.  3  Rep.  78  a.  Plowd.  374.  Penyston  v. 
Lister,  Cro.  Eliz.  896.  Where  a  person  labours  under  several  disabilities  at  the  same  time,  or  under 
disabilities  arising  at  different  periods,  but  one  of  them  arising  before  another  is  removed,  in  these  cases 
th«  party  will  have  five  years  to  avoid  tue  fine  after  all  the  disabilities  are  removed.  Plowd.  375. 
•I  Leon.  215.  2  Atk.  614. 
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is  bound  for  ever,  and  the  whole  estate  tail  also.  And  if 
one  abate  after  the  death  of  a  tehant  in  fee-simple,  and  make 
a  tVotfment  upon  condition,  and  the  feoffee  levy  a  fine,  and 
live  years  pass  without  any  claim  made  by  his  heir,  hereby 
the  heir  is  barred  for  the  present,  but  if  afterwards  the 
condition  be  broken,  and  the  abater  enter,  then  the  heir 
may  have  an  assise  of  mort-dancestor  against  the  abator, 
or  enter  when  he  will. 

Kstrangers  to  fines  that  have  neither  present  nor  future 
right  at  the  time  of  the  levying  of  the  same  fines  by  reason 
of  any  matter  before  the  fines  levied,  whose  right  groweth 
entirely  before  the  proclamations,  or  partly  before  and 
partly  after,  may  make  their  claim,  fyc.  when  they  please. 
As  if  a  father  die  seised  of  land  his  elder  son  being  pro- 
fessed, and  the  younger  son  entercth  and  is  disseised,  and 
a  fine  with  proclamations  is  levied,  and  then  the  elder  son 
is  dearraigned ;  in  this  case  it  seems  he  is  bound  to  no 
time.  So  if  a  tenant  cease  one  year,  and  then  a  fine  with 
proclamations  is  levied,  and  after  the  tenant  cease th  an- 
other year,  the  Lord  may  *  have  his  Cessavit  twenty  years 
after  the  proclamations. 

And  estrangers  to  fines,  that  have  several  future  rights 
by  divers  titles  growing  at  several  times,  it  seemeth  shall 
have  several  five  years  to  make  their  claims,  Sfc.  com- 
mencing from  the  several  times  that  their  titles  do  first  ac- 
crue unto  them.  As  if  tenant  for  life,  the  remainder  in 
fee,  make  a  feoffment  in  fee,  and  the  feoffee  levy  a  fine 
with  proclamations,  and  he  in  the  remainder  suffer  the 
five  years  to  pass  :  in  this  case  he  is  barred  of  his  entry 
upon  the  alienation  for  the  forfeiture,  but  it  hath  been 
held  that  if  the  tenant  for  life  die,  that  he  shall  have  an- 
other five  years  time  to  bring  his  Formedon  in  the  remain- 
der. So  if  the  husband  make  a  feoffment  of  his  wife's 
land  to  another  upon  condition,  which  is  broken,  and  he 
levieth  a  fine  of  this  land,  and  the  husband  hath  issue  by 
his  wife  and  dieth ;  and  the  first  five  years  pass  and  then 
his  wife  dieth,  hereby  he  is  barred  of  the  title  by  the  con- 
dition, but  he  shall  have  five  years  more  to  make  his  claim 
as  heir  to  his  mother.  But  if  lands  be  given  to  H.  for  tbe 
life  of  A.  the  remainder  to  B.  for  life,  the  remainder  to  H. 
in  fee,  and  H  is  disseised,  and  after  the  disseisor  levy  a 
fine,  and  five  years  pass;  in  this  case  //.  is  barred  both 
of  his  present  and  future  estate,  and  shall  have  no  further 
time  to  make  his  claim,  fyc.  and  yet  if  Cestiiy  que  vie  and 
he  in  the  mesne  remainder  die,  //.  shall  have  another  five 
years  to  make  his  claim  to  preserve  his  remainder.  Jn 
like  manner  it  is  if  land  be  given  to  H.  for  the  life  of  A . 
the  remainder  to  him  for  the  life  of  B.  the  remainder  to 
him  for  the  life  of  C.  and  he  is  disseised,  and  the  dissei- 
sor levieth  a  fine  with  proclamations ;  in  this  case,  some 
say  H.  for  his  present  right  shall  have  five  years  by  the 
first  saving  of  the  statute,  and  live  years  after  the  death  of 
A.  by  the  second  saving  of  the  statute.  If  one  disseise  a 
feme  sole,  and  after  marry  her,  and  have  issue  by  her, 
and  the  husband  is  disseised  before  marriage  or  after,  and 
then  a  fine  is  levied  with  proclamations,  and  the  husband 
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dieth  first,  and  afterwards  the  wife  dieth  within  the  five 
years,  the  issue  being  full  of  age,  the  live  years  pass,  here- 
by he  is  bound  as  heir  to  bis  father,  but  he  shall  have  five 
years  more  after  the  death  of  his  mother  to  make  his 
claim,  $'c.  Quaudo  duo  jura  m  una  persona  concurrunt, 
teqwrm  est  ac  si  essent  in  diversis. 

Where  there  is  a  precedent  agreement  amongst  the  par- 
ties, as  a  feoffment  or  the  like,  there  the  fine  shall  not 
pass  any  thing,  nor  work  by  way  of  estoppel,  but  only  by 
way  of  corroboration,  and  shall  be  guided  by  the  prece- 
dent agreement.  And  therefore  if  a  feoflment  be  made  to 
two  and  their  heirs,  and  after  a  fine  is  levied  to  them  two 
and  the  heirs  of  one  of  them,  this  shall  enure  as  a  release, 
and  shall  not  alter  the  estate,  but  if  there  be  no  precedent 
agreement  it  shall  work  as  it  may. 

Jf  A.  enfeoff  B.  of  certain  land  in  fee,  rendering  rent, 
with  condition  of  re-entry  for  non-payment  of  rent,  and 
by  indenture  at  the  "'same  time  covenant  to  levy  a  fine  of 
the  same  land  to  the  feoffee  to  the  uses  and  conditions  in 
the  deed  of  feoflment,  and  after  a  fine  is  levied  sur  conu- 
sance  de  droit  come  ceo,  &c.  accordingly ;  in  this  case  this 
fine  shall  enure  as  a  fine  siir  release,  because  the  conusee 
hath  the  fee  before,  and  it  shall  not  enure  by  way  of  estop- 
pel, albeit  it  be  a  fine  stir  conusance  de  droit  come  ceo,  &c. 
And  therefore  the  rent  and  condition  shall  remain  in  this 
case,  and  not  be  extinct. 

A  fine  may  be  avoided  for  many  causes,  as  by  the  death 
of  the  parties  after  the  con  usance  before  the  recording  of 
it;  or  by  coving  in  the  procuring  of  it;  also  it  may  be 
avoided  for  other  causes,  as  for  some  error  in  the  pro- 
ceeding in  the  suing  out  of  the  fine,  and  this  is  done  by 
writ  of  error ;  but  this  error  then  that  shall  make  a  fine 
voidable  must  be  notorious,  because  the  thing  is  done  by 
consent,  and  it  is  a  rule  in  law,  Consensus  tollit  errorcm. 
And  by  this  means  if  the  husband  and  wife  levy  a  fine, 
and  both  of  them  be  within  age  ;  whilst  either  of  them  be 
within  age  they  may  avoid  the  fine  as  against  them  both. 
But  if  there  be  tenant  for  life,  and  he  in  remainder  in  tail 
being  an  infant,  and  they  two  levy  a  fine,  and  he  in  re- 
mainder reverse  it  for  infancy,  this  shall  not  avoid  the  fine 
as  to  the  tenant  for  life  also  (»').  A  fine  also  is  and  may  be 
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(i)  A  fine  reversed  for  infancy,  must  be  reversed  during  the  infancy.  2  Stra.  12.57,  and  see  supra, 
page  7,  note  (<).  Generally  speaking,  all  those  who  are  parties  to  the  fine  must  join  in  reversing  it. 
9  Vin.  Abr.  493.  Where,  however,  the  ground  of  reversal  is  not  error  in  the  record,  but  want 
of  capacity  to  levy  a  fine  in  the  person  bringing  the  writ  of  error,  as  in  the  case  of  a  fine  levied  by  an 
infant,  in  that  case  the  infant  alone  may  reverse  it.  Piggot  v.  Harrington,  Cro.  Eliz.  115.  No  per- 
son has  a  right  to  bring  a  writ  of  error  unless  he  can  shew,  that,  upon  reversal,  he  will  be  entitled  to 
the  lands,  t'  Bac.  Abr.  537.  It  is  said,  that  in  the  case  of  a  brother  of  the  half-blood,  no  writ  of 
error  can  be  brought,  though  if  the  fine  had  not  been  levied  he  would  have  been  entitled  to  the  land. 
1  Inst.  14  a,  p.  60. 

A  writ  of  error,  to  revrrse  a  fine,  cannot  be  maintained  by  a  person  who  took  any  estate  by  the  fine. 
5  Rep.  39  b.  So  if  the  person  entitled  to  reverse  the  fine  conveys  or  releases  ail  his  estate  and  inte- 
rest in  the  lands,  he  cannot  afterwards  maintain  a  writ  of  error.  10  Vin.  Abr.  15, 16.  And  if  such 
conveyance  or  release  is  made  by  the  ancestor,  the  heir  is  precluded  from  bringing  a  writ  of  error 
unless  he  is  the  heir  in  tail;  and  even  in  that  case,  a  valid  recovery  sntfered  by  the  ancestor,  after 
4evying  the  fine,  will  bar  the  heir.  Barton  v.  Lever,  Cro.  Eliz.  388.  "  A  writ  of  error,  being  in  the  na- 
ture of  an  appeal,  must  be  brought  in  a  superior  court.  Therefore  a  writ  of  error,  to  reverse  a  fine, 
is  usually  brought  in  the  Court  of  King's  Bench,  because  that  court  has  an  appellant  jurisdiction  from 

the 
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Co.  9. 106.        sometimes  avoided,  or  at  least  lose  much  of  its  force  by  by  whom  a 

the  claim,  entry,  or  action  of  him  that  hath  right  to  the  claim,&c.may 

land:  be»ia<le. 

the  Court  of  Common  Pleas.  Where,  however,  the  error  consists  in  some  defect  in  the  proceedings,  or 
in  some  matter  of  fact  (as  infancy  in  the  conusor),  and  not  from  any  fault  in  the  court,  the  writ  of 
error  must  he  brought  in  the  same  court  in  which  the  fine  is  levied.  By  the  statute  of  the  34  &  35  ef 
H.  8.  c.  26,  it  is  provided,  that  all  errors  in  fines  levied  before  the  justices  of  Wales  shall  be  redressed 
by  writ  of  error,  to  be  sued  out  of  the  king's  chancery  in  England,  returnable  before  the  king's  jus- 
tices of  his  bench  in  England.  And  by  the  statute  43  Eliz.  c.  15.  s.  6,  it  is  provided,  that  all  tints 
levied  in  the  county  of  the  city  of  Chester  pursuant  to  that  act,  shall  be  subject  to  be  reversed  upon 
writs  of  error  to  be  sued  and  prosecuted  before  the  high  justice  of  the  county  palatiue  of  Chester,  as 
other  judgments  given  in  the  portmoot  court. 

It  may  be  proper  to  observe,  that  «  writ  of  error  can  only  be  brought  to  reverse  a  judgment  in  a 
court  of  record.  To  amend  errors  in  a  court  which  is  not  a  court  of  record,  the  proper  mode  of  pro- 
ceeding is  by  a  writ  of  false  judgment,  returnable  in  the  Court  of  Common  Pleas.  1  Inst.  288  b. 
13  Vin.  Abr.  107.  A  fine  levied  in  the  Common  Pleas  of  lands  held  in  ancient  demesne  may  be  reversed 
by  the  lord  by  a  writ  of  deceit  in  the  King's  Bench.  2  lust.  214.  Rex  v.  Ulead.  2  Wils.  Rep.  17.  1  Com. 
Rep.  U6.  Where  only  a  part  of  the  lands  comprised  in  the  fine  are  held  in  ancient  demesne,  though 
the  court  will  reverse  the  fine  as  to  the  ancient  demesr.e  lands,  it  will  remain  good  as  to  the  rest.  1  Leo. 
i?90.  9  Vin.  Abr.  .582.  In  order  to  reverse  a  fine,  the  writ  of  error  must  be  brought  against  some  of 
those  who  were  parties  or  privies  to  the  fine.  1  Salk.  339.  Rep.  Temp.  Holt,  614.  The  court,  how- 
ever, will  not  in  general  reverse  a  fine  unless  a  scire  facias  is  returned  against  the  persons  in  possession 
of  the  lands. 

Although  a  fine  may  be  reversed  as  to  part  of  the  lands,  and  remain  good  as  to  the  rest,  yet  it  can- 
not be  reversed  in  toto  as  to  one  person  and  remain  good  in  toto  as  to  another.  Zouck  v.  Thompson, 

1  Lord  Raym.  Rep.  179. 

To  a  writ  of  error  to  reverse  a  fine,  the  defendant  cannot  plead  non-claim  on  the  very  fine  which  is 
sought  to  be  reversed.  Cockman  v.  Turner,  T.  Raym.  461.  T.  Jones,  181. 

Though  in  actions  for  the  recovery  of  dower  it  is  a  rule  that  the  parol  shall  not  demur  on  account  oi' 
the  infancy  of  the  heir,  yet  where  a  man  and  his  wife  levy  a  fine,  and  the  wife  after  her  husband's  death 
brings  a  writ  of  error  to  reverse  the  fine  in  order  to  recover  her  dower,  there  the  rule  is  held  not  to 
prevail,  but  that  the  parol  shall  demur.  Herbert  v.  Binion,  Cro.  Jac.  392. 

The  grounds  or  causes  for  the  reversal  of  fines  are,  either  in  fact,  as  that  the  conusor  was  an  infant : 
or  in  law,  as  from  some  defect  appearing  on  the  face  of  the  record.  Nothing,  however,  can  be  as- 
signed for  error  in  fact  in  contradiction  to  the  record  ;  as  for  instance,  where  a  fine  is  acknowledged  in 
cuurl,  the  plaintiff  in  error  cannot  assign  for  error,  that  the  conusor  died  before  the  writ  of  covenant 
was  sued  out.  Wright  v.  Mayor  of  Wickham,Cro.  Eliz.  461.  Nor  can  an  averment  be  made  that  the 
conusor  died  before  the  teste  of  the  writ  of  dedimus  potestatem  where  it  appears  from  the  certificate 
of  the  concord  that  he  was  alive.  Dyer,  89  b.  And  where  the  entry  of  the  king's  silver  before  the 
death  of  the  connsor  appear  upon  the  record,  no  averment  can  be  made  against  it.  Farmer's  case,  Hob. 
330.  Dyer,  220  b.  Anon.  2  Ventr.  47. ;  and  see  page  3,  note  (rf). 

It  is  enacted  by  the  statute  23  Eliz.  c.  3,  that  no  fine  shall  be  reversed  for  false  or  incongruous 
Latin,  razure,  interlining,  misentering  of  any  proclamations,  mis-returning  or  not  returning  of  the 
sheriff,  or  want  of  form  in  words,  and  not  in  substance  ;  and  by  the  statute  10  <Sr  11  W.  3.  c.  li,  a  writ 
of  error  to  reverse  a  fine  must  be  brought  and  prosecuted  within  twenty  years  after  the  levying  of  the 
fine,  not  from  the  time  the  right  accrues.  2  Stra.  1257. 

When  a  fine  is  reversed  for  error  its  operation  is  totally  destroyed  ;  except,  as  we  have  seen,  where 
it  comprises  both  lands  held  in  frank-fee  and  in  ancient  demesne  ;  in  which  case  the  fine  may  be  re- 
versed, by  the  lord,  as  to  the  latter,  but  it  will  remain  good  as  to  the  former.  Another  exception 
may  be  also  noticed,  which  is,  where  a  tenant  to  the  precipe  is  made  by  fine  ;  for  notwithstanding  the 
fine  is  reversed  for  error,  it  will  nevertheless  operate  so  as  to  support  the  recovery,  provided  it  was 
suffered  before  the  reversal  of  the  fine.  It  is  said  that  where  a  fine  is  reversed  for  error,  a  contingent 
remainder,  destroyed  by  such  fine,  will  not  be  restored,  except  the  reversal  is  by  act  of  parliament. 
It  is  conceived,  however,  that  if  the  contingency  does  not  happen  till  after  the  reversal,  that  the  re- 
mainder may  take  effect. 

It  may  be  proper  to  observe,  that  the  Court  of  Common  Pleas  will  in  some  cases  vacate  a  fine  upon 
motion  notwithstanding  it  has  been  completed,  and  not  put  the  parties  to  the  trouble  and  expence  of 
bringing  a  writ  of  error.  In  a  case  where  a  husband  had  prevailed  upon  his  wife,  who  was  under  age, 
to  levy  a  fine,  the  court,  upon  motion,  ordered  it  to  be  vacated.  Hutchinson's  case,  2  Lev.  36,  and  see 

2  Show.  Rep.  £81. 

Although  a  line  can  only  be  reversed  by  writ  of  error,  yet  there  are  three  other  ways  by  which  its 
effects  may  be  avoided  :  one  by  matter  of  record,  as  by  a  real  action  commenced  within  a  year  and  a 
day  after  the  levying  of  the  fine  :  and  two  by  acts  in  puis ;  as  by  au  entry  upon  the  lands  by  the  person 
having  a  right  to  them,  and  if  that  cannot  be  peaceably  done  by  reason  of  personal  danger,  then  by 
making  a  claim  as  near  to  them  as  he  safely  can.  By  the  act,  however,  of  the  4  Aim.  c.  16.  s.  16,  no 
entry  or  claim  to  avoid  a  fine  \\ith  proclamations,  is  of  any  avail,  unless  followed  up  by  an  action 
.commenced  within  one  year  after  making  such  entry  or  claim,  and  prosecuted  with  effect. 

Before  the  act  of  the  4  H.  7.  c.  !M.  there  was  another  mode  of  avoiding  the  effect  of  a  fine,  viz.  by 
,  entering 
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land:  for  if  the  estate,  contained  in  a  fine,  be  once  within 
five  years  after  proclamations  lawfully  defeated,  the  party 

hath 

entering  a  claim  on  the  record  of  the  fine  itself,  but  the  act  just  noticed  requires  that  all  persons  who 
are  affected  by  fines,  must  pursue  their  rights  by  action  or  lawful  entry.    The  action  mentioned  in  the 
act  of  the  4  H.  7.  c.  24.  must  be  a  real  action  ;  an  ejectment  will  not  do.     Comb.  249.    But  the  action 
mentioned  in  the  4th  of  Ann.  is  a  mere  possessory  action,  and  consequently  an  entry  may  be  followed 
up  by  an  action  of  ejectment.     It  will  be  proper  briefly  to  enquire  in  what  cases  a  real  action  must 
be  resorted  to  in  order  to  avoid  a  fine,  and  in  what  cases  an  entry  or  claim,  followed  up  by  a  mere 
possessory  action,  will  be  sufficient.    Wherever  a  fine  works  a  discontinuance  (which,  we  have  seen, 
it  does  when  levied  by  a  tenant  in  tail  in  possession,  but  not  otherwise),  there  the  issue  in  tail  (unless 
the  fine  is  a  fine  with  proclamations,  in  which  case  they  are  barred),  and  also  the  remainder-man  and 
reversioner  must  resort  to  a  real  action,  and  can  only  recover  the  lands  by  means  of  a  fonnedoii, 
either  in  descender,  remainder,  or  revertcr,  and  which,  if  the  fine  was  with  proclamations,  must  be 
brought  within  five  years  after  the  right  accrues  in  possession ;  or  if  the  party  was  under  any  dis- 
ability, then  within  five  years  after  the  removal  of  the  disability  ;  but  if  it  was  a  fine  without  procla- 
mations, then  the  formedon  may  be  brought  at  any  time  within  twenty  years  after  the  right  accrues  or 
ten  years  after  the  disability  removed.    See  21  Jac.  1.  c.  16.  Where  a  fine  derests  an  estate,  but  does  not 
discontinue  it  (which  is  the  case  where  a  fine  with  proclamations  is  levied  by  a  tenant  for  life  in  posses- 
sion* and  which  fine  purports  to  pass  the  fee ;  or  by  a  tenant  in  tail  in  remainder,  or,  in  short,  by  any  per- 
son, it  is  conceived,  having  an  estate  of  freehold  or  inheritance,  either  by  right  or  by  wrong,  and  either 
in  possession  or  remainder,  except  in  the  case  of  a  tenant  in  tail  in  possession),  there  the  person  claim- 
ing against  the  fine  may  make  an  entry  and  maintain  an  ejectment.    The  entry,  however,  must  be 
made  for  the  express  purpose  of  avoiding  the  fine,  and  must  be  actually  made  before  an  ejectment  can 
be  maintained.     Clerk  v.  Rowell,  1  Mod.   10.    Doe  v.  Hk-ks,  7  T.  R.  433.    The  entry  too  must  be 
made  prior  to  the  day  on  which  the  demise  in  the  ejectment  is  laid.    In  cases  where  the  estate  is 
neither  discontinued  or  devested  by  the  operation  of  the  fine  (as  where  the  fine  is  either  levied  by  a 
person  who  has  no  estate  of  freehold  either  by  right  or  wrong,  or  where  it  is  levied  without  procla- 
mations, Jenkins  v.  Pritchard,  2Wils.  45;   Harrington  v.  Parkhurst,  1  Stra.  1086;   Claik  v.  Pywell, 
1  Sannd.  319.),  there  neither  an  action  or  an  entry  is  necessary  to  avoid  it.    It  is,  in  fact,  void  ab 
initio,  and  consequently  there  can  be  no  necessity  for  doing  any  act  to  avoid  that  which  is  already 
void.    The  party,  therefore,  entitled  to  the  lands  may  pursue  his  right  exactly  as  if  no  fine  had  been 
levied  ;  and  if  the  fine  should  be  set  up,  he  may  plead,  that  none  of  the  parties  to  it  had  any  estate 
of  freehold  in  the  lands  at  the  time  of  its  being  levied.     Dyer  215  b.    Co.  Read.  1'2.    2  Inst.  52S. 
In  a  recent  case  (Fenn  v.  Smart,  12  East's  T.  R.  451.)  the  court  said,  "  they  could  not  find  any  case 
which  established  a  difference  between  tenant  for  life  and  tenant  for  years,  as  to  the  necessity  of  an 
entry  to  avoid  their  estates  in  case  of  a  forfeiture  incurred  by  the  levying  of  a  fine,  but  an  entry  was 
necessary  against  both."    But  this  doctrine  it  is  conceived  is  not  sound,  when  applied  to  the  case  of  u 
line  by  a  tenant  for  years  where  no  feoffment  had  been  previously  made,  or  to  the  case  of  a  fine  with- 
out proclamations. 

From  what  has  just  been  stated,  it  will  be  perceived,  that  where  a  fine  is  levied  by  a  person  who  has 
no  estate  of  freehold,  that  there  the  fine  docs  not  devest  any  estate  or  interest.  It  might  perhaps  be 
inferred  from  this,  that  the  converse  of  the  position  must  always  hold  good,  and  consequently  that 
wherever  the  person  levying  the  fine  is  seised  of  an  estate  of  freehold,  that  there  all  estates  and  interests 
in  strangers  to  the  fine,  must  be  devested.  According,  however,  to  authorities  in  the  books,  it  would 
appear,  that  there  may  be  estates  or  interests  which  are  not  devested,  even  where  the  fine  is  levied 
by  a  person  who  is  seised  of  an  estate  of  freehold,  and  that  such  estates  or  interests  are  not  barred 
uy  non-claim  on  the  fine  ;  for  it  is  held,  that  a  fine  and  non-claim  ban  no  estate  or  interest  that  is  not 
devested.  It  appears  difficult,  however,  to  reconcile  these  authorities  either  with  other  authorities, 
or  with  the  true  meaning  of  the  act  of  the  4  H.  7.  c.  24.  To  notice  the  cases  on  the  subject  under 
consideration  will  tend  to  elucidate  it.  In  the  case  of  Edwards  v.  Slater  (Hard.  410.)  a  man  settled 
lands  to  the  use  of  himself  for  life,  and  if  he  should  settle  a  jointure  on  his  wife,  and  make  a  lease 
for  thirty-one  years,  to  commence  after  his  death,  that  then  the  trustees  should  stand  seised  to  such 
uses.  He  made  a  lease  accordingly,  and  afterwards  he  and  his  wife  levied  a  fine  with  proclamations  : 
the  trustees  of  the  fine  neglected  to  enter  within  five  years  after  the  husband's  death,  and  it  was  held, 
that  the  lease  was  not  barred,  because  being  a  future  interest,  at  the  time  the  fate  u-as  levied,  it  was 
not  dei-csted  or  displaced  by  the  fine.  But  how,  it  may  be  asked,  is  this  case  to  be  reconciled  wilh  the 
cases  in  which  it  has  been  held,  that  a  term  of  years  to  commence  in  futuro  will  be  barred  by  a  fine 
levied  before  the  term  takes  effect  in  possession  and  five  years  non-claim  after  it  commenced  in 
possession?  (Saffyn's  case,  5  Rep.  123.  Cro.  Jac.  60.  and  Stanford's  case,  cited  Cro.  Jac.  61.)  Or  how 
js  it  to  be  reconciled  with  the  act  of  the  4  H.  7.  which  says,  that  fines  with  proclamations  (levied 
of  course  by  persons  with  such  an  estate  as  authorises  them  to  levy  fines,  viz.  an  estate  of  freehold) 

*  In  the  case  of  Williams  v.  Thomas,  12  East's  T.  R.  141.  the  court  seems  to  have  held,  that  a  fine 
by  a  tenant  for  life  in  possession  did  not  devest  the  remainder  and  put  the  remainder-man  to  his  right 
of  entry.  It  does  not  appear  however  whether  the  fine  was  levied  with  proclamations,  but  if  it  was, 
the  soundness  of  the  decision  in  the  case  of  Williams  v.  Thomas  may  b,e  open  to  doub,  t. 

and 
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Lath  thereby  lost  his  whole  estate  both  against  him  which 
did  reverse  the  same,  and  against  all  others  which  had  right 
or  title  paramount  and  made  no  claim  within  the  five  years, 
albeit  he  which  doth  bring  the  action  have  no  judgment  and 
execution  within  seven  years  after  the  proclamations.  In  like 
manner  if  there  be  tenant  for  life,  the  remainder  for  life,  the 
remainder  in  fee ;  and  the  first  tenant  for  life  alien,  and 
the  alienee  levy  a  fine  with  proclamations,  and  the  second 
tenant  for  life  claim  or  enter,  fyc.  this  doth  make  void  the 
line  both  against  him,  and  against  him  in  remainder  also: 
for  it  is  a  rule,  that  any  one  that  hath  tiny  estate  in  pos- 
session or  reversion  which  will  be  barred  by  the  fine  when 
it  is  levied,  may  make  a  claim  or  entry  to  prevent  the  bar 
of  the  fine.  As  tenant  for  his  own,  or  for  another's  life, 
tenant  for  years,  he  in  reversion  or  remainder  after  an 
estate  for  life  or  years,  a  copyholder,  or  the  lord,  a  guardian 
in  nature,  or  nurture,  may  avoid  a  fine.  And  this  they 
may  do  for  themselves  and  others,  and  for  others  without 
authority  precedent  or  assent  subsequent,  and  the  claim 
of  one  of  them  in  this  case  shall  avail  the  other.  And  by 
authority  also  any  other  man  may  make  a  claim,  entry, 
fyc.  in  this  case,  for  him  that  hath  right,  and  so  he  may 
do  also  without  any  authority  precedent,  if  the  party  for 
•whom  lie  doth  it  do  afterwards  agree  and  assent  unto  it. 
But  a  *  stranger  of  his  own  head  (unless  perhaps  it  be  for  *  J*.  36. 
an  infant)  cannot  make  such  a  claim  or  entry  to  prevent 
the  bar  of  a  fine,  except  he  that  hath  the  right  do  give  him 
authority  before  it  be  done,  so  to  do,  or  do  agree  to  it 
After  it  is  done.  And  therefore  if  a  stranger  of  his  own 
head  will  make  an  entry  or  claim  into  land  whereof  a  fine 
is  levied,  whereunto  I  have  right,  and  he  do  it  to  my  use, 
and  I  do  not  agree  to  it  within  the  five  years,  this  entry 
or  claim  will  not  avoid  the  fine.  And  yet  it  was  held  by 
Justice  Doderidge,  M.  2  Car.  B.  R.  that  if  a  stranger  en- 
ter in  my  name  and  to  my  use  that  have  the  right,  this 

And  five  years  non-claim  shall  bar  all  strangers  to  the  fine?  The  act  does  not  make  one  exception.  It 
•will  not  therefore  be  easy  to  reconcile  such  cases  as  the  case  of  Edtvards  v.  SUtter  either  witli  the  letter 
or  the  spirit  of  the  act.  Supposing,  too,  that  no  estate  or  interest  can  be  barred  by  a  fine  unless  it 
is  previously  demted  (that  is,  devested  previous  to  the  fine  working  a  bar;  for  it  is  not  necessary,  it 
is  conceived,  that  it  should  be  devested  previous  to  the  levying  of  the  fine  or  by  the  operation  of  the 
fine  itself) ;  is  it  not,  in  fact,  detested  where  the  person  entitled  to  it  is  kept  out  of  possession  by 
an  adverse  possession  ?  Devesting  is  nothing  more  than  putting  out  of  possession.  In  the  case  of  Ed- 
wards v.  Slater,  was  not  the  possession  of  the  parties  claiming  under  the  fine  adverse  to  the  title  of 
the  trustees  of  the  term?  Was  not,  therefore,  the  estate  of  the  trustees  devested'!  It  is,  however,  by 
flu  spirit  and  intention  of  the  act  of  the  4  H.  7.  c.  24.  that  we  are  to  determine  whether  a  fine  has 
operated  as  a  bar  or  not:  and  on  this  ground  it  would  appear  difficult  to  conceive  a  case,  in  which  a 
fine  with  proclamations,  levied  by  a  person  with  an  estate  of  freehold,  and  five  years  non-claim  after 
the  other  party's  right  of  possession  accrued,  does  not  operate  as  a  bar ;  provided  such  other  party  is  free 
from  disabilities.  On  this  ground  (though  contrary  to  the  received  opinion)  a  rent,  common,  or 
other  interest,  collateral  to  or  issuing  out  of  land,  may,  it  is  conceived,  be  barred  by  a  fine  levied 


and  non-claim  operate  as  a  bar  (and  this  is  not  disputed  if  adverse  possession  is  all  that  is  meant  by 
devesting),  \vhat  more  can  be  required  to  constitute  devesting,  or  adverse  possession,  than  holding  the 
lands  without  any  recognition  of  the  right  of  the  party  entitled  to  the  rent,  £c.?  In  short,  it  is  the 
neglect,  it  is  conceived,  of  the  party  entitled,  to  assert  his  right  within  a  given  time,  and  that  only, 
which  makes  a  fine  with  proclamations  and  non-claim,  levied  by  a  person  with  an  estate  of  freehold, 
operate  as  a  bar. 

doth 
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doth  vest  the  estate  in  me  before  agreement,  and  I  shall 
be  said  to  agree  until  I  do  disagree  (£). 

3.  By  a  plea.  A  fine  also  may  be,  and  sometimes  is,  avoided  by  plea,  Stat.  4  H.  r. 
as  by  averment  of  the  continuance  of  seisin  of  the  land  in  °-  24-  Co.  3. 
another,  at,  and  before  the  time  of  the  fine  levied,  and  that 
partes  finis  nihil  habuerunt  tempore  levationis  finis,  and 
then  he  must  shew  in  whom  the  estate  was.  As  if  lessee 
for  years,  or  a  disseisee,  levy  a  fine  to  a  stranger  that  hath 
nothing  in  the  land,  or  A.  be  disseised  by  B.  and  B.  be 
disseised  by  (7.  and  B.  levy  a  fine  to  D.  or  one  that  hath 
a  right  of  a  remainder  only  ;  or  a  disseisor  make  a  gift  in 
tail,  and  the  donee  make  a  feoffment  to  A.  and  after  levy 
a  fine  to  a  stranger  that  hath  nothing  in  the  land.  But 
this  plea  it  seems  neither  parties  nor  privies,  albeit  they 
be  issues  in  tail,  may  have  at  this  day,  but  strangers  only  ; 
and  therefore  in  the  last  case,  the  disseisor,  and  not  the 
issue  in  tail,  may  avoid  this  fine  by  this  plea.  But  if  a 
collateral  ancestor,  of  whom  the  issue  in  tail  doth  not  claim 
the  land,  levy  such  a  fine,  the  issue  may  by  this  plea  avoid 
it.  It  seems  also  the  issue  in  tail  may  have  this  plea  to  a 
fine  sur  release  only. 

Also  there  is  a  plea  by  which  (as  it  seems)  a  fine  hath   Co.  3.  84. 
been  avoidable,    which  in   effect  is  nothing  else  but  an  Dyer,  334. 
averment  of  seisin  still  in  the  demandant  or  plaintiff,  or   2!)0-    Slat- 
his  heirs,  before,  at,  and  after  the  time  of  the  fine  levied. 
And  this  plea  (as  it  seems)  no  man  may  have  at  this  day 
but  the  issue  in  tail  only,  to  avoid  a  fine  levied  siir  grant 
£f  render,  by  the  ancestor  in  tail,  and  not   to  avoid  a  fine 
levied  sur  conusance  de  droit  come  ceo  giic  il  ad  de  son  done, 
&c.  and  a  feme  covert,  to  avoid  a  fine  levied  by  her  hus- 
band alone. 

i.Byavacat.         If  there  be  two  of  one  name,  and  one  of  them  levy  a  34  H.  6.  J9. 
fine  of  the  land  of  the  other,  or  a  stranger  levy  a  fine  in   19  H.  6.  44. 
the  name  of  him  that  is  owner  of  the  land  ;  in  both  these 
cases   the  fine   may  be  avoided  by  pleading  the  special 
matter.     And  yet  some  hold  that  in  this  case  the  party 
hath  no  remedy  but  by  action  of  deceit  (I). 

A  fine  also  is,  and  sometimes  may  be,  avoided  by  the 
sentence  of  a  court,  when  it  appeareth  to  be  gotten  and 
obtained  by  some  notorious  fraud  or  practice  (m), 
*P.  37.  *And  now  it  is  high  time  we  come  to  the  second  kind  of 


(fe)  The  claim  to  avoid  a  fine  must  be  of  such  a  nature  as  corresponds  with  the  estate,  and  therefore 
an  entry  on  the  land  by  a  cestui  que  trust  is  not  sufficient  to  avoid  a  fine,  but  it  must  be  by  a  bill 
in  chancery,  i  Ch.  Ca.  268.  278.  2  Bl.  Rep.  995.  But  it  is  said  a  claim  to  avoid  a  fine  by  bill  in 
chancery  is  not  sufficient,  and<fca£  it  ought  to  be  by  action.  PerCatlin,  Dalt.  116,  pi.  9.  loEliz.  Anoit. 
Filing  a  bill  for  equitable  relief  is  equivalent  to  bringing  an  action  in  its  effect  of  preventing  a  fine  from 
being  set  up  as  a  bar;  but  filing  a  bill  for  a  discovery  merely,  was  held  by  the  lords  commissioners  in 
1783,  not  to  be  so  in  the  case  of  Pinke  \.  Thorny  crnft,  Bro.  Rep.  in  Ch.  289;  but  that  decree  was  re- 
versed in  Dom.  Proc.  iu  178j.  See  further  Vin.  Fine  (G  a).  Com.  Dig.  Claim  (B). 

(i)  See  Herbert's  case,  12  Rep.  1'23.  Cro.  Eliz.  531.  By  the  act  of  the  21  Jac.  1.  c.  '26.  levying  a 
fine  in  the  name  of  any  other  person  not  privy  or  consenting  thereto,  is  made  a  capital  offence. 

(?»)  Where  a  party  is  in  possession  under  a  forged  or  fraudulent  deed  or  will,  the  levying  a  fine 
will  not  mend  his  title,  but  a  court  of  equity  will  treat  the  case  as  if  no  fine  had  |-,?en  levied.  See 
Baker  v.  Pritchard,  2  Atk.  387.  Cartivright  v.  Pulteney,  Ib.  381.  H'ilby  v.  Wilby,  Tolh.  99.  St.  John 
v.  Turner,  1  Ves.  289.  Coleby  v.  Smith,  l  Vern.  205.  Woodhouse  v.  Brayfidd,  2  Veni.  307. 


common 
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common  assurances  made  by  matter  of  record,  viz,  a  com- 
mon recovery  («). 

(w)  The  general  objects  for  which  fines  are  levied,  are,  to  pass  the  estate  of  a  married  woman,  to 
bar  her  dower  or  jointure,  to  bar  an  estate  tail,  or  to  gain  or  confirm  a  title  by  non-claim.  The  power 
which  a  tenant  in  tail  has  to  levy  a  fine  under  the  statutes  of  the  4  H.  7.  and  the  32  H.  8.  is  so  in- 
separably incident  to  an  estate  tail,  that  there  is  no  mode  by  which  he  can  be  restrained  from  exer- 
cising the  power.  See  Ftarne's  Cont.  Rein. 

Where,  however,  a  tenant  in  tail  has  not  the  immediate  reversion  in  fee,  a  fine  with  proclamations, 
though  it  will  destroy  the  estate  tail,  will  only  acquire  a  base  fee,  determinable  upon  the  failure  of  the 
issue  in  tail,  unless  the  fine  is  levied  by  a  tenant  in  tail  in  possession,  in  which  case  it  discontinues 
the  estate  tail  and  passes  the  fee-simple  under  a  new  title.  Upon  failure,  however,  of  the  issue  in 
tail,  the  remainder-man  or  reversioner  has  five  years  within  which  to  recover  the  estate  by  formedm, 
Where  a  tenant  in  tail  therefore  with  remainders  over,  or  the  reversion  in  fee  in  a  third  person,  wishes 
to  acquire  an  absolute  fee,  he  must  sutler  a  recovery  ;  and  even  where  he  has  the  immediate  reversion 
in  fee  in  himself,  yet  if  he  has  acquired  such  reversion  by  descent  from  his  ancestors,  or  from  any 
third  person,  and  there  is  any  reason  to  apprehend  that  it  may  be  incutnbered,  in  that  case  a  recovery 
should  be  suffered  ;  for  a  fine  (by  converting  the  estate  tail  into  a  base  fee,  and  by  the  merger  of 
such  base  fee  in  the  absolute  fee)  would  bring  the  reversion  into  possession  ;  and  all  leases,  charge?, 
and  incuinbrances  which  affected  the  reversion,  would  become  immediate  charges  upon  the  estate. 
Wherever,  therefore,  a  tenant  in  tail  with  the  immediate  reversion  in  fee  in  himself,  has  reason  to 
think  that  the  reversion  may  be  incnmbered,  there  he  should  suffer  a  recovery,  and  not  levy  a  fine; 
for  the  recovery,  instead  of  bringing  the  reversion  into  possession,  destroys  it ;  and  consequently 
destroys  all  charges  and  incumbrances  which  affected  it.  As  to  incumbrances,  however,  which  the 
tenant  in  tail  himself  has  brought  upon  the  estate,  he  cannot  s;et  quit  of  them  by  suffering  a  recovery  : 
on  the  contrary,  whether  he  suffers  a  recovery,  or  levies  a  fine,  the  fine  or  recovery  will  operate  as 
a  confirmation  of  such  incumbrances.  See  Halbeachv.  Sambeach,  Winch,  102.  Sywonds  v.  Cudrnorc, 
1  Show.  370.  4  Mod.  1.  and  see  3  Atk.  376.  And  the  fine  or  recovery  will  have  this  operation  not 
only  where  levied  or  suffered  to  the  use  of  the  tenant  in  tail  himself,  but  even  where  levied  or  suffered 
to  the  use  of  purchaser  without  notice,  unless,  indeed,  the  incumbnuices  were  mere  equitable  ones ; 
in  which  case  a  purchaser  without  notice,  who  had  got  the  legal  estate,  would  not  be  affected  by  them. 
It  may  be  proper  to  observe,  however,  that  if  the  fine  was  with  proclamations,  and  levk-.d  by  a  person 
jwith  an  estate  of  freehold,  that  there  the  incumbrances  would  be  barred  by  non-claim  on  the  fine. 

On  the  principle  that  a  fine  rather  affirms  than  defeats  charges  and  incumbrances  which  have  bern 
brought  on  the  estate  by  the  coimsor,  courts  of  equity  will  carry  marriage  articles  into  execution, 
notwithstanding  a  fine  may  have  been  levied  to  other  uses.  Trevor  v.  Trevor,  1  P.  Wms.  622.  2  Br<>. 
P.  C.  l'J2.  Powell  v.  Price,  2  P.  Wins.  535.  Streatfield  v.  Streatfield,  Cas.  Temp.  Talb.  176.  Httl 
V.  Errissaijy  2  P.  Wms.  349.  This,  however,  must  be  understood  of  cases  where  such  other  uses  arc 
declared  in  favor  of  the  conusor  himself,  of  volunteers,  or  in  favor  of  a  purchaser  or  incumbrancer 
who  had  notice  of  the  marriage  articles. 

If  a  person  levies  a  fine  and  either  declares  no  uses  of  it,  or  declares  the  use  to  himself,  the  fine 
wHl  operate  as  a  revocation  of  a  former  will,  3  P.  Wms.  170 ;  ft  fortiori,  will  it  do  so  where  the  use  is 
declared  to  other  persons :  and  if  he  makes  a  will  after  acknowledging  the  concord  and  declaring 
the  uses  to  himself,  but  before  the  return  day  of  the  writ  of  covenant,  the  fine,  it  is  conceived  (not- 
withstanding a  doubt  which  has  been  expressed  upon  the  point),  will  operate  as  a  revocation  ;  for  the 
fine,  in  such  a  case,  only  taking  effect  from  the  return  day  of  the  writ  of  covenant,  it  must  necessarily 
be  considered  as  levied  after  the  execution  of  the  will,  notwithstanding  the  acknowledgment  of  the 
concord  and  declaration  of  the  uses  were  prior  to  its  execution.  Where  a  fine  is  levied  for  the  mere 
purpose  of  confirming  a  partition,  in  that  case  there  will  be  no  revocation.  See  Luther  v.  Ki(j!>ti, 
8  Vin.  Abr.  148.  3  P.  Wms.  169. 

Persons  with  rights  of  re-entry,  shifting  and  springing  uses,  executory  clevises,  Arc.  may  be 
barred  by  means  of  a  fine  with  proclamations  and  non-claim.  So  powers  appendant,  or  in  gross, 
may  be  barred  by  a  fine  levied  by  the  person  having  such  powers.  But  a  power  simply  collateral 
can  not.  So  shifting  and  springing  uses  and  executory  devises  cannot  be  barred  by  a  person  with 
an  antecedent  estate  of  freehold,  as  a  contingent  remainder  may.  Hut  for  fuller  information  on  these 
subjects,  the  student  should  consult  Mr.  Fearue's  Treatise  on  Contingent  Remainders  and  Executory 
Devises,  and  Mr.  Sugdcn's  Treatise  on  Powers. 

A  fine  by  a  disscisor ;  by  a  person  who  enters  and  is  seised  under  a  defective  conveyance  purporting 
to  convey  an  estate  of  freehold,  or  under  a  void  devise;  or  by  the  heir  at  law  who  enters  and  holds 
against  the  devisee  where  the  devise  is  valid  ;  in  all  these  cases  a  fine  with  proclamations  and  non-claim 
will  work  a  bar. 

Fines  are  generally  levied  to  uses.  The  fine,  however,  must  transfer  at  least  a  legal  estate  of  free- 
hold to  the  connsee,  otherwise  no  use,  properly  speaking,  can  bo  declared  upon  it.  Upon  a  fine  sur 
concessit  no  use  can  be  declared.  If  it  should  be  declared  that  the  couusec  of  such  a  fine  should  be 
seised  to  uses,  the  statute  of  uses  would  have  no  operation,  but  the  uses  would  be  mere  trusts  in  equity, 
the  legal  estate  still  residing  in  the  conusee.  So  where  a  fine  is  levied  of  a  mere  equitable  estate,  no 
uses,  properly  speaking,  can  be  declared  of  such  a  fine.  The  uses  which  are  declared  will,  however, 
regulate  the  equitable  interest. 

The  uses  of  a  fine  should,  generally  speak  ing,  be  declared  by  all  the  parties  who  part  with  any 

interest 


37*  OF  A  FINE.  CHAI*.  if. 

interest  by  the  fine,  that  is,  by  all  the  comisors :  for  if  any  of  the  contisors  should  not  join  in  de- 
claring the  uses,  the  use  would  result  so  far  as  respected  the  interest  of  such  connsor,  unless  such 
eonusor  had  received  a  consideration  for  his  interest,  which  would  prevent  the  use  from  resulting. 
So  the  use  will  be  prevented  from  resulting  where  the  fine  is  levied  to  effectuate  any  particular  pur- 
pose, in  order  to  accomplish  which,  it  is  necessary  that  the  use  should  reside  in  the  conusce,  as  where  it 
is  levied  in  order  to  make  the  connsee  tenant  to  the  jtra-cipe.  See  Allham  v.  Anglesey,  Cilb.  Eq.  Cas.  16. 
So  where  husband  and  wife  levy  a  fine,  it  is  said,  that  if  the  husband  alone  declares  the  uses,  such 
nses  will  be  good,  unless  the  wife  disagrees  to  them  during  the  coverture.  Hut  as  such  uses  may  be 
secretly  declared,  suppose  the  wife  should  be  entirely  ignorant  of  them,  would  she  then  be  bound  by 
them  ?  There  appears  indeed  great  reason  to  doubt  the  soundness  of  the  doctrine  just  noticed.  Its 
unreasonableness  may  well  render  it  doubtful,  and  it  is  perhaps  tolerably  clear  that  it  is  not  consistent 
with  the  statute  of  frauds,  which  requires  nses  to  be  declared  in  writing  "  by  the  party  who  is 
enabled  by  law  to  declare  the  same."  But  is  the  husband,  it  may  be  asked,  enabled  by  law  to  declare 
the  uses  of  a  fine  of  his  wife's  lands?  To  answer  in  the  -affirmative,  and  merely  to  addnce  in  support 
«f  snch  answer,  the  case  in  which  such  a  doctrine  was  laid  down*  couH  not  be  considered  as  a 
satisfactory  answer.  Look  too  at  the  consequences  such  a  doctrine  micht  lead  to.  A  married  wo- 
man may  be  induced  to  levy  a  fine  of  her  estate  for  one  purpose,  whilst  her  husband  may  go  and 
declare  the  uses  of  it  to  quite  a  different  purpose.  It  may  be  proper,  too,  to  observe,  that  the  doc- 
trine under  consideration  was  laid  down  in  a  case  determined  prior  to  the  making  of  the  statute  </f 
frauds ;  so  that  even  admitting  the  doctrine  to  have  been  a  sonnd  one  before  the  statute  was  made, 
yet  it  must  be  altered  it  is  conceived  by  the  statute. 

As  the  husband  alone,  we  may  conclude,  cannot  declare  the  uses  of  a  fine  of  his  wife's  estate,  so 
the  wife  alone  cannot  declare  the  uses  of  it ;  they  must  join  in  the  declaration. 

Though  it  is  usual  for  the  conusee  to  join  in  the  declaration  of  uses,  yet  it  is  not  essentially  neces- 
sary that  he  should  do  so.  It  is  always,  however,  desirable  that  he  should  do  so;  for  where  he  dorsi 
not,  there  is,  at  least,  room  to  suspect  that  there  may  have  been  some  other  declaration  of  the  nses 
than  the  one  produced,  and  which  may  have  been  in  favor  of  the  connsee  himself.  Even  the  circum- 
stance of  there  having  been  no  change  in  the  possession  of  the  lands,  does  not  afford  conclusive  evi- 
dence that  there  has  been  no  such  declaration.  The  possession  remaining  unchanged  may  accord  with 
a  declaration  of  the  u»es  in  the  connsee's  favor  as  a  mortgagee,  annuitant,  Jtc. 

The  uses  of  fines  are  sometimes  declared  before  the  fine  is  levied,  and  sometimes  after  it  is  levied. 
In  the  former  case  the  instrument  declaring  the  wses  is  called  a  deed  to  lead  the  usts,  and,  in  the  latter, 
«  deed  declaring  the  uses.  Bnt  this  distinction,  so  far  as  concerns  the  mere  denomination  of  the  in- 
strument, is  rather  fanciful  than  of  any  importance,  for  both  are  deeds  declaring  the  uses.  So  f;»r, 
however,  as  respects  the  effects  or  operation  of  the  instruments,  there  is  a  substantial  difference, 
which  will  be  presently  noticed.  Where  no  uses  arc  declared  previous  to  levying  the  fine,  they 
cither  remain  in  the  connsee  or  result  to  the  conusor,  according  to  the  circumstances  of  the  case. 
With  respect  to  deeds  leading  the  uses  of  fines,  it  may  be  proper  to  observe,  that  the  uses  declared 
by  a  prior  deed  may  be  varied  or  altered  by  a  subsequent  deed  executed  before  the  fine  is  levied  t. 
But  such  subsequent  deed,  it  is  presumed,  must  be  executed  by  all  the  parties  who  took  any  interest 
tinder  the  former  deed,  Stapylton  v.  Stapylton,  1  Atk.  7;  unless  they  were  mere  volunteers,  in  which 
case  it  may  probably  be  sufficient,  if  the  parties  who  were  competent  to  direct  the  uses  declared  by 
the  former  deed,  execute  the  latter.  To  render  such  subsequent  deed  available  as  an  instrument 
altering  the  uses  previously  declared,  it  is  said,  that  it  must  be  an  instrument  of  at  least  as  high  and 
solemn  a  nature  as  the  instrument  declaring  the  former  nses.  Jones  v.  Morley,  1  Salk.  677.  Bnt 
why  the  subsequent  instrument  should  be  of  as  high  and  solemn  a  nature  is  not  perfectly  obvious  in 
such  a  case.  The  rule  unamquodque  dissolvetur  en  modo  quo  collegatur,  may  be  a  highly  proper  rule 
where  th«  first  instrument  actually  creates  an  estate  or  binds- or  fixes  an  interest ;  hut  in  the  case  of  an 
instrument  leading  the  uses  of  a  fine,  no  estate  is  created  or  any  right  or  interest  fixed,  till  the  fine 
is  levied;  and  therefore  if  the  subsequent  instrument  would  have  been  sufficient  to  have  declared  the 
nses  of  the  fine,  or,  in  other  words,  to  have  declared  the  intention  of  the  parties,  supposing  it  had  been 
the  only  instrument,  why  should  it  not  be  sufficient  to  declare  such  intention,  although  it  is  not  the  only 
instrument?  The  intention  of  the  parties  is  ambulatory  till  the  fine  is  levied.  The  lust  or  most  recent 
expression  of  that  intention  is  their  real  intention ;  and  if  it  is  expressed  so  as  to  satisfy  the  statute 
ef  frauds,  it  is  sufficient,  it  is  conceived,  without  at  all  regarding  in  what  n-ay  any  former  intention 
was  expressed.  It  may  be  proper  to  observe,  however,  that  it  is  only  before  the  fine  is  levied  that 
the  uses  can  be  altered  ;  for  immediately  upon  the  fine  being  levied  the  estate  is  bound  by  force  of 
the  statute  of  uses,  and  it  is  no  longer  in  the  power  of  the  parties  to  alter  the  uses  except  by  virtue 
t>f  a  power  of  appointment  which  over-reaches  the  uses  already  declared,  or  by  a  power  of  revoca- 
tion and  new  appointment.  If  the  uses  should  be  so  fixed  that  they  cannot  be  altered  by  either  of 
these  means,  in  that  case  no  new  disposition  can  be  made  of  the  estate  except  by  means  of  a  convey- 
ance under  the  ownership. 

From  what  has  been  already  observed,  it  will  appear,  that  if  any  of  the  parties  to  a  fine  who  part 
•with  any  interest  by  it  do  not  concur  in  declaring  the  uses  of  it;  the  uses,  so  far  as  concerns  their  in- 
tere&ts,.  will  result  according  to  such  interests  (2  Co.  58.  Moore,  46.),  except  where  they  receive  from 
tlie  conusee  a  consideration  for  their  interests,  in  which  case  the  conusee  may  aver  the  use  in  himself, 

*  Beckwith's  case,  2  Rep.  57.    See  3  Atk.  105. 

+  If  a  fine  is  levied  in  vacation  as  of  a  preceding  term,  it  is  presumed  no  alteration  can  be  made  in 
the  uses  at  any  time  after  the  day  on  which  the  fine  is  levied  by  relation. 
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If  partial  uses  only  are  declared,  the  residue  of  the  use  undisposed  of  will  result ;  or  if  the  whole  use 
is  declared  but  limited  upon  a  contingency,  the  whole  use,  until  the  contingency  happens,  will  result 
to  the  conusors  according  to  their  respective  interests  in  the  estate  at  the  time  tbe  tin*  was  levied. 

Where  a  tenant  in  tail  levies  a  fine,  and  no  use  is  declared,  the  use,  instead  of  resulting  so  as  to  give 
him  his  former  estate  (an  estate  tail)  will  give  him  a  fee-simple,  in  case  the  fine  operates  as  a  discon- 
tinuance ;  and  a  base  or  determinable  fee,  if  it  operates  simply  as  a  conveyance.  Some  of  the  authori- 
ties, indeed,  on  this  point,  are  not  perfectly  reconcileable  with  the  doctrine  just  advanced  ( Walker 
v.  SHOW,  Palmer,  359.  Argol  v.  Cheney,  Latch.  82.  Dougl.  25.)  But  when  it  is  recollected,  that  the 
statute  of  fines  says,  a  fine  with  proclamations  levied  by  tenants  in  tail  shall  bar  the  estate-tail,  and 
that  it  says,  that  the  fine  shall  have  this  operation  without  saying  a  single  word  about  any  declaration 
of  uses,  it  can  hardly  admit  of  a  doubt  but  that  the  fine  will  give  him  a  fee-simple  or  fee  determinable, 
according  as  the  fine  did  or  did  network  a  discontinuance.  And  the  doctrine  contended  for  may  be 
considered  as  the  less  doubtful,  from  the  circumstance  of  its  being  decided,  that  a  recovery  of  whicli 
no  use  is  declared,  shall  enure,  not  to  the  old  uses,  but  to  the  use  of  the  tenant  in  tail  in  fee.  See 
Hodges  v.  Fowler,  in  the  Exchequer,  1777.  Moxorev.3fo.ron,  ibid.  Com.  Dig.  Uses,  D  2.  Nightin- 
gale v.  Ferrers,  3  P.  Wms.  207. 

By  the  statute  of  the  4  Ann.  c.  16,  after  reciting,  "  that  it  had  been  doubted  whether,  since  the 
f<  making  of  the  statute  of  frauds  and  perjuries,  the  declarations  or  creations  of  uses,  trusts,  or  con- 
"  fidences  of  any  fines  or  common  recoveries  manifested  by  deed  made  after  the  levying  or  suffering 
"  such  fines  or  recoveries  are  good  and  effectual  in  the  law,"  it  is  enacted,  "  that  all  declarations  or 
"  creations  of  uses,  trusts,  or  confidences,  of  any  fines  or  common  recoveries,  of  any  lands,  tenements, 
"  or  hereditaments,  manifested  and  proved,  or  which  shall  hereafter  be  manifested  and  proved  by  any 
"  deed  already  made,  or  hereafter  to  be  made  by  the  party  who  by  law  is  entitled  to  declare  such 
"  uses  or  trusts,  after  the  levying  or  suffering  any  such  fines  or  recoveries,  are  and  shall  be  as  good 
"  and  effectual  in  the  law,  as  if  the  said  last-mentioned  act  had  not  been  made."  There  can  be  no 
doubt  but  the  uses  of  a  fine  may  be  declared  even  after  the  interval  of  many  years  after  the  fine  is 
levied.  See  Altham  v.  Anglesey,  Gilb.  Eq.  Cas.  16.  Indeed  they  may  be  declared,  it  is  presumed, 
at  any  time  during  the  lives  of  the  parties  who  part  with  or  take  any  interest  by  the  fine. 

Where  a  fine  is  agreed  to  be  levied  as  of  a  certain  term  and  to  certain  uses,  but  it  is  not  levied  in  the 
very  term  agreed  upon,  yet  if  nothing  appears  to  the  contrary,  the  fine  will  enure  to  the  uses  declared. 
Thus,  in  the  case  of  Jones  v.  Morley,  Lord  Raymond  said,  that  "  though  there  is  a  variance  between 
4<  the  deed  and  the  fine,  yet  if  nothing  appears  to  the  contrary,  the  fine  shall  be  taken  to  be  to  the 
"  uses  of  the  deed,  and  in  that  case  the  deed  is  not  only  evidence  of  the  uses,  but  the  fine  is  by 
"  construction  of  law  to  the  uses  of  the  deed."  And  see  Stapylton  v.  Stapijlten. 

Where  the  agreement  is  to  levy  the  fine  as  of  the  last  term,  next  term,  or  some  other  term,  or  where 
the  declaration  of  the  uses  is  that  the  fine  so  agreed  to  be  levied,  and  all  other  fines,  shall  enure  to  the 
intended  uses,  in  either  of  these  cases,  a  fine,  though  levied  not  ^strictly  according  to  the  covenant  or 
agreement  for  that  purpose,  will  nevertheless  enure  to  the  uses  of  the  deed. 
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CHAP.  III. 

OF  A  COMMON  RECOVERY  (a)- 

1.  Common  re-  A  RECOVERY  in  general  is  the  obtaining  of  any  tiling 
eevery.  Quid.  -t*.  unjustly  taken  or  detained,  by  judgment  or  trial  of 
law.  And  it  is  either  a  common  recovery,  which  is  such 
a  recovery  as  is  used  for  a  common  assurance  of  laud  ;  or 
other  recovery,  which  is  not  used  as  an  assurance  of  land. 
And  the  common  recovery  that  is  used  for  the  assurance 
of  land  is  nothing  else  but  fictio  juris,  or  a  certain  form  or 
course  set  down  by  law  to  be  observed,  for  the  better  as- 
suring of  lands  and  tenements  to  men.  And  this  is  some- 
what after  the  example  of  the  recovery  upon  title,  which 
is  without  consent  and  contrary  to  the  will  of  him  against 
whom  the  same  is  had :  for  there  is  in  this  a  colourable 
suit,  wherein  there  is  a  demandant  which  is  called  the 
recoveror,  and  a  tenant  which  is  called  the  recoveree,  and 
one  that  is  called  to  warrant  upon  a  supposed  warranty 
which  is  called  the  vouchee. 

The 


Recoveror. 
Recoveree. 

Vouchee. 


Co.  anper  Lit, 
154.  See  the 
Preamble  of 
the  stat.  of 
2.3  H.  8.  cap. 
10.     23  KHz. 
cap.  3.    Dor. 
&  Stud. 41. 
West.  Symb. 
tit. 


(a)  A  common  recovery  may  be  described  to  be  an  assurance  by  which  tenant  in  tail  may  enlarge  hi* 
estate  tail  into  a  fee-simple,  in  case  the  person  who  created  the  entail  was  seised  in  fee-simple  at  the 
time  of  creating  it.  If,  however,  he  was  then  seised  of  a  base  or  determinate  fee,  in  that  case  the 
recovery  will  only  enlarge  the  estate  tail  into  an  estate  commensurate  with  such  base  er  determinate 
fee. 

In  the  case  of  an  estate  tail  in  a  rent  created  de  noro  without  any  remainder  over,  though  a  recovery 
of  the  rent  will  bar  the  estate  tail,  yet  it  will  only  convert  it  into  a  base  fee,  determinable  upon  the 
death  and  failure  of  issue  of  the  donee  in  tail.  Chaplin  v.  Chaplin,  5  P.  Wms.  229.  Co.  Lift.  298  a. 
n.  2.  Bnt  where  the  estate  tail  in  the  rent  was  created  by  a  person  who  at  the  time  of  creating  it  was 
seised  of  the  rent  in  fee ;  or  where  the  estate  tail  on  its  first  creation,  was  limited  with  remainders 
ever,  and  an  ultimate  remainder  or  reversion  in  fee  to  some  third  person  ;  in  either  of  these  cases  a 
recovery  by  the  tenant  in  tail  will  acquire  a  fee-simple  in  the  rent.  Smith  v.  Farnaby,  Siderf.  215. 
Carter,  52.  Weeks  v.  Peach,  Lutw.  1218. 

Where  a  person  is  tenant  in  tail,  with  remainders  over,  or  the  reversion  in  a  third  person,  he  cannot 
in  such  a  case  acquire  an  immediate  fee-simple  by  any  other  means  than  a  common  recovery.  Remain- 
ders and  reversions,  indeed,  may  eventually  be  barred  by  a  fine,  with  proclamations  and  non-claim,  or 
by  the  statute  of  limitations  of  the  20  Jac.  1.  c.  1. ;  but  a  recovery  is  the  ouly  mode  by  which  a  tenant 
in  tail  is  enabled  to  effect  a  present,  immediate  bar  of  remainders  and  reversions.  So  it  is  the  only  mode 
by  which  a  shifting  or  springing  use,  conditional  limitation,  or  executory  devise,  where  such  interests 
are  limited  in  defeazance  of  an  estate  tail,  can  be  immediately  barred.  Such  interests,  however,  when 
limited  in  defeazance  of  a  fee-simple,  and  are  so  limited  as  to  take  effect  within  the  period  allowed  by 
law,  cannot  be  destroyed  either  by  recovery  or  by  any  other  means,  except  the  concurrence  of  the 
parties  entitled  to  such  interests.  But  though  a  recovery  is  necessary  in  order  to  enable  a  tenant  in 
tail  to  acquire  a  fee-simple  where  there  are  remainders  over,  or  the  reversion  is  in  a  third  person,  yet 
wherever  the  tenant  in  tail  has  the  immediate  reversion  in  fee  in  himself,  there  he  may  acquire  the  fee- 
simple  by  means  of  a  fine  with  proclamations  ;  and  where  he  has  taken  such  reversion  by  descent  it 
has  been  held,  that  a  purchaser  of  the  estate  cannot  insist  upon  a  recovery  being  suffered  at  the  ven- 
dor's expence  merely  from  the  circumstance  of  its  being  possible  that  the  reversion  may  have  been 
conveyed  away  or  encumbered  by  his,  the  vendor's,  ancestor.  Sperling  v.  Trevor,  7  Ves.  497.  Where 
a  purchaser,  however,  can  shew,  that  the  reversion  is  liable  to  incumbrances  brought  upon  it  by  the 
vendor's  ancestor,  in  that  case  he  may  insist  upon  a  recovery  ;  and  if  he  will  bear  the  difference  of  the 
expence  between  a  fine  and  a  recovery,  there  too,  it  is  conceived,  he  may  insist  upon  a  recovery. 
Wherever,  indeed,  a  tenant  in  tail  with  the  immediate  reversion  in  fee  in  himself  by  descent,  is  desir- 
ous of  acquiring  the  fee,  though  not  with  an  intention  of  selling,  and  he  has  any  reason  to  suspect  that 
the  reversion  may  have  been  incnmbered  by  his  ancestor,  tliere  he  ought  always  to  suffer  a  recovery,  as 
such  recovery  would  destroy  the  reversion  and  the  charges  upon  it ;  whereas  a  line  would  bring  the  re- 
version into  possession,  and  the  charges  or  incumbrunces  brought  upon  it  by  the  ancestor  would  be- 
come 
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The  common  recovery  is  sometimes  with  a  single  2.  Quotoplex, 
voucher;  which  is,  when  the  writ  is  brought  against  him  that 
is  to  pass  the  land,  immediately,  and  he  doth  vouch  over 
the  common  vouchee.  And  sometimes  it  is  with  a  double 
voucher ;  which  is  when  the  writ  is  brought  against  another, 
to  whom  he  that  is  to  pass  the  land,  hath  aliened  it,  and  he 
doth  vouch  him  that  is  to  make  the  assurance,  and  he  doth 
vouch  over  the  common  vouchee :  and  this  is  the  surest 

See  the  places  wajr,  and  the  safest  kind  of  recovery.  In  this  formality  3.  The  manner 
b«fore,  Co.  i.  of  a  common  recovery,  the  course  is,  that  by  agreement  and  order  of 
94.io.43.45.  of  the  parties  a  real  action  is  begun  by  a  writ  of  entry  ""^"f^. 
brought  by  him  that  is  to  have  the  land  assured,  against  covery. 
him  that  is  to  make  the  same  assurance,  if  it  be  with  a 
single  voucher;  or  if  it  be  with  a  double  voucher,  against 
him  to  whom  he  that  is  to  make  the  assurance,  hath  alien- 
ed''^ land.  And  in  this  suit  the  recoveror  that  doth 
bring  the  action  doth  surmise  that  the  tenant  against  whom 
the  writ  is  brought  hath  no  right  to  the  land,  but  that  the 
recoveror  hath  right  thereunto,  and  that  the  tenant  came 
to  it  from  such  a  stranger  whom  the  demandant  doth  name: 
And  to  this  the  tenant  doth  appear  in  person  or  by 
attorney,  and  then  doth  enter  into  defence  of  the  land,  but 
in  pleading  doth  vouch  to  warrant;  t.  e.  doth  alledge  that 
lie  bought  the  land  of  /.  S.  a  stranger,  who  in  the  con- 
veyance thereof  bound  himself  and  his  heirs,  to  warrant 
and  make  good  the  title  to  him  or  them  to  whom  it  is  con- 
veyed, and  thereupon  he  prayed  that  /.  S.  may  be  called 
in  to  defend  the  title,  and  then  he  *is  allowed  by  the  court  *  p^  33^ 
to  call  in  /.  S.  to  say  what  he  can  for  the  justifying  of  his 
right  to  the  land  before  he  so  conveyed  it :  And  hereupon 
/.  S.  doth  appear,  and  make  shew  as  if  he  would  defend 
the  title,  but  doth  pray  a  further  day  may  be  assigned  him 
to  make  his  defence;  which  being  granted  him  by  the 
court,  at  the  day  appointed  he  by  agreement,  covin,  and 
assent  of  the  parties,  doth  not  come  in  but  make  default: 
And  thereupon  the  land  is  to  be  recovered  by  him  that 

come  present,  immediate  charges  upon  the  estate.    See  Sgmnnds  v.  Cudmore,  4  Mod.  1.    2  Salk.  3315. 
1  Show.  370.     Kynaston  v.  Clarke,  2  Atk.  204.     Shelburne  v.  Biddulph,  4  Bro.  P.  C.  594. 

The  above  is  a  brief  view  of  the  nature  and  operation  of  a  common  recovery,  and  of  the  cases  in 
which  a  recovery  should  be  suffered  in  preference  to  levying  a  fine  ;  and  it  may  be  observed,  that  the 
power  of  suffering  a  common  recovery  is  one  of  those,  privileges  which  is  so  inseparably  incident  toau 
«state  tail  that  it  cannot  be  restrained  by  any  condition,  limitation,  proviso,  covenant,  or  in  any  other 
way  whatever,  except  by  act  of  parliament.  See  Corbet's  case,  1  Uep.  83.  Mildmay's  case,  6  Rep.  40. 
S.  P.  and  Mary  Portington's  case,  10  Rep.  36.  And  where  tenant  in  tail  has  been  disseised,  and  has  re- 
leased  to  the  disseisor,  he  may  still  suffer  a  recovery,  which  will  both  bar  the  estate  tail  and  the  re- 
mainders and  reversion.  1  Rep.  135  b.  and  136  a.  And  where  a  tenant  in  tail  ha»  levied  a  fine  with 
proclamations,  he  may  suffer  a  recovery,  and  bar  the  remainders  and  reversion.  Herbert  v.  Binnion, 
Poph.  100.  And  though  it  was  once  doubted,  yet  it  is  now  the  received  opinion,  that  the  issue  in  tail 
where  his  ancestor  had  levied  a  fine  and  acquired  a  base  fee,  may  suffer  a  recovery  and  acquire  the 
fee-simple.  And  both  tenant  in  tail  and  the  issue  in  tail,  though  barred  by  fine  and  non-claim  may  de- 
stroy the  remainders  and  reversion  by  being  vouched  in  a  recovery.  So  a  tenant  in  tail,  who  has  been 
attainted  of  treason,  may  suffer  a  recovery,  but  such  recovery  will  enure  to  the  benefit  of  the  crown. 
Rolle's  Abr.  324.  Godb.  218. 

It  may  be  proper  to  observe,  that  where  a  remote  remainder-man  in  tail  suffers  a  common  recovery, 
1n  which  he  is  vouched,  and  vouches  over,  the  effect  of  the  recovery  will  be  merely  to  bar  his  own 
estate  tail  and  the  remainders  and  reversions  expectant  thereon  (3  Co.  6.  ST.  R.  10.  Smilhv.  Clifford, 
1  T.  R.  738),  and  all  conditions  and  collateral  limitations  annexed  to  his  estate  ;  but  it  will  not  affect 
any  estate  or  interest  antecedent  to  his  estate  tail.  Smith  v.  Clifford,  1  T.  R.  738.  On  the  contrary, 
the  remainder  i«  fee  acquired  by  the  recovery  of  such  remote  remainder-man  may  afterwards  be 
destroyed  by  a  recovery  suffered  by  a  prior  tenant  in  tail. 

brought 
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brought  the  writ  against  the  tenant,  and  he  is  left  for  his 
remedy  to  /.  8.  upon  his  warranty,  and  accordingly  judg- 
ment is  given  by  the  court  that  the  demandant  or  recoveror 
shall  recover  the  land  demanded  against  the  tenant,  and 
that  the  tenant  shall  recover  so  much  land  of  /.  5.  (of  his 
own  land)  in  recompence  for  the  land  recovered  from  him 
which  he  ought  to  have  warranted  and  defended  but  suf- 
Recovery  in  fered  to  be  lost.  And  this  recovery  over  is  called  a  reco-  F.  N.  R.  434. 

ratT  "u-1 "°    very  in  va*ue  or  PTO  rata'  But  if  tlie  recoverv  be  wita  a  Co>  9* 6* 

double  voucher,  or  a  treble  voucher,  /.  S.  is  upon  his  ap- 
pearance to  call  or  vouch  to  warrant  /.  D.  and  to  alledge 
in  the  same  manner  as  the  tenant  doth,  and  so  pray  that 
/.  D.  may  eome  in,  and  thereupon  /.  D.  doth  appear  and 
make  default:  And  so  if  there  be  more  vouchers;  and 
then  there  must  be  several  recoveries  over  in  value  against 
every  one  of  them;  but  he  that  is  the  last  vouchee  is 
always  the  common  voucher,  who  is  one  of  the  criers  of 
the  Court  of  Common  Pleas,  a  man  not  worth  any  thing, 
and  one  tkat  hath  no  laud  to  render  in  value  upon  the 
supposed  warranty.  And  by  this  devise  grounded  upon 
the  strict  principles  of  law,  the  first  tenant  doth  willingly 
let  go  the  land  for  the  assurance  of  the  purchaser,  and  yet 
in  truth  hath  no  recompence  over,  because  the  vouchee 
hath  no  land  to  render  in  value.  And  by  this  means  if 
one  have  an  estate  tail  in  lands  which  he  is  desirous  to 
sell,  or  to  convert  into  an  estate  in  fee-simple,  the  same 
is  commonly  done ;  for  the  tenant  in  tail  doth  cause  the 
purchaser  or  some  friend  of  his  to  bring  a  writ  of  entry 
against  him  for  this  land,  and  he  appeareth  to  the  wrij, 
and  in  pleading  saith  that  the  land  came  to  his  ancestors 
from  such  a  man  or  his  ancestors,  who  in  the  conveyance 
bound  themselves  to  warrant  it:  and  thereupon  that  man 
is  called  in,  who  doth  appear  and  make  default,  and  there- 
upon judgment  is  had  against  him  in  manner  as  aforesaid. 
Or  if  he  would  have  the  recovery  with  a  double  voucher ; 
then  he  by  fine,  feoffment,  or  deed  of  bargain  and  sale 
inrolled,  discontinue  the  land,  and  then  cause  the  recoveror 
that  is  to  have  the  land  to  bring  this  writ  of  entry  against 
the  discontinuee,  and  he  doth  vouch  the  tenant  in  tail  who 
doth  vouch  over  the  common  vouchee,  and  so  it  is  done; 
and  by  this  the  estate  tail,  that  the  tenant  in  tail  hath  or 
had,  is  barred  and  bound,  for  that  it  appeareth  now  he 
had  no  power  to  entail  the  land  whereunto  he  had  no  just 
*  P.  39.  title,  *  and  besides  he  shall  recover  a  recompence  over  in 
value,  and  this  is  adjudged  in  law  to  go  in  succession  of 
estate  as  the  land  should  have  done,  which  is  the  reason 
why  the  recovery  is  a  bar  to  all  that  are  in  remainder  and 
reversion  as  well  as  to  the  issues  in  tail  (6). 

(6)  The  recompence  in  value  is  ihe  reason  which  has  been  always  assigned  for  holding  the  recovery 
to  bar  the  issue  in  tail ;  and  it  would  appear  to  be  a  much  sounder  one  for  holding  that  it  also  bars 
those  in  remainder  and  reversion  as  well  as  the  issue  in  tail,  than  the  one  which  has  been  assigned  by 
some,  viz.  that  the  reason  why  the  recovery  bars  those  in  remainder  or  reversion  is,  that  the  recoveror,  by 
supposition  of  law,  is  in  of  the  estate  tail,  and  that  the  estate  tail,  by  like  supposition  of  law,  continues 
for  ever :  per  Lord  Hale,  Hudson  v.  Benson,  2  Lev.  28.  In  the  sanie  case,  Wylde,  J.  observed,  that  the 
true  reason  of  common  recoveries  being  bars,  was  not  the  lecompence  in  value,  but  that  they  were 
common  conveyances.  Perhaps  the  best  reason  may  be,  that  a  common  recovery  is  the  judgment  of 
a  court  in  favour  of  a  person  who  is  supposed  to  have  a  better  title  than  the  title  of  the  tenant  in  tail, 
and  consequently  a  better  than  the  title  of  the  issue  in  tail  and  those  in  remainder  and  reversion,  as  the 
titles  of  all  these  rest  upon  the  same  foundation, 

And 
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Ahd  in  the  suffering  of  these  recoveries  the  tenants  and 
vouchees  do  appear  most  commonly  in  person  in  court, 
and   so  the   recovery  is  finished  in   the  court  presently 
without  more  doing,  but  sometimes  they  will  not  or  cannot 
appear  in  person,  and  then  they  do  use  to  appear  and 
suffer  the   recovery  by  attorney  (c).     And  in  that  case  Warrant  of 
there    must  be  a  conusance  for  a  warrant    of  attorney  attorney, 
taken,  to  authorise  the  attorney  or  attorneys,  in  this  man- 
ner if  it  be  for  a  treble  voucher. 

Glouc'  ss.  Prec'  A.  S.  Sf  B.  uxori  ejus  quod  juste,  Sfc. 
redd'  C.  D.  Alanerium  de  N.  cum  pertinen'  Sfc.  quce  clam' 
evse  JIMS  Sf  hered'  suam  Sf  in  quce  iidem  A.  e.t  B.  non  habent, 
inyrvss.  nisi  post  disseisinam  quam  H.  H.  injuste  Sf  sine 
judicio  fecit  prefaf  C.  infra  30.  annos  jam  ultim'  elapsos, 
4'c.  ut  die.  Sfc. 

Glouc'  ss.  A.  S.  £  B.  po.  to.  suo  W.  W.  Sf  R.  R.  attornat. 
suos  conjunctim  Sf  divisim  versus  C.  D.  de  placito  terrce. 

Glouc'  ss.  M.  M.  gen.  quem  A.  S.  Sf  B.  vacant  ad  war- 
rant', po.  lo.  suo  I.  I.  Sf  L.  L.  attornat'  suos  conjunctim  Sf 
divisim  versus  C.  D.  de  placito  terrce. 

Glouc'  ss.  G.  W.  gen.  quem  M.  M.  voc.  inde  ad  warrant', 
po.  lo.  suo  R.  G.  Sf  R.  S.  attornat'  suos  conjunctim  Sf  divisim 
versus  C.  D.  de  placito  terrce. 

And  in  these  cases  to  make  two  attorneys  at  the  least, 
and  to  give  them  an  authority  jointly  and  severally,  that  if 
one  of  them  die  before  the  recovery  be  suffered,  the  other 
may  have  power  to  do  and  dispatch  it.  And  these  war- 
rants of  attorney  for  the  suffering  of  recoveries  are  to  be_ 
acknowledged  and  certified  in  the  same  manner  as  the 
conusances  of  fines  acknowledged  in  the  country  aro  (d) ; 


(c)  Where  a  common  recovery  is  suffered  in  this  manner,  the  warrant  of  attorney  is  thefoundation  of 
the  recovery.    It  is  therefore  of  importance,  that  the  acknowledgment  of  the  warrant  of  attorney 
should  be  regular,  otherwise  it  may  be  void,  and  consequently  the  recovery  suffered  in  pursuance  of  ft 
would  be  void  likewise.    If  a  tenant  or  vouchee  who  has  appointed  an  attorney  dies  before  the  attor- 
ney has  appeared  the  recovery  will  be  bad  ;  because  the  death  of  such  tenant  or  vouchee  is  a  deter- 
mination of  the  authority  given  by  the  warrant  of  attorney.     Wyne  \.  Wyne,  1  Wils.  35.      So  if  the 
warrant  of  attorney  appears  to  have  been  given  after  judgment,  the  recovery  will  be  void ;  for  the  writ 
of  dedinuis  potestatcm,  de  attornato  faciendo  recites  that  the  writ  of  entry  is  pending,  which  is  not  the  case 
after  judgment  is  given;  and  if  the  attorney  appears  before  the  warrant  was  made,  his  appearance  is 
without  authority  and  therefore  bad.     If  a  warrant  of  attorney  bears  date  after  the  return  day  of  the 
writ  of  entry  on  which  a  recovery  is  suffered,  the  recovery  will  be  void,  because  the  judgment  relates 
hack  to  the  return  day  of  the  writ  of  entry.    See  Shelley's  case,  1  Rep.  93.     Mo.  136.  and  Jenk.  Cent. 
249. 

If  an  insane  or  other  incompetent  person  appears  by  attorney  the  recovery  will  be  void.  Where  the 
Vouchee  appears  by  attorney,  the  warrant  by  whicli  the  attorney  is  appointed  ought  to  bear  date  after 
the  teste  of  the  writ  of  summons  ;  the  omission,  however,  of  this  circumstance  will  not  invalidate  the 
recovery.  See  Wynne  v.  Lloyd,  1  Lev.  130.  Sir  T.  Raym.  16.  1  Sid.  213.  and  1  Keb.  459. 

If  a  vouchee,  who  appears  by  attorney,  dies  before  the  return  of  the  writ  of  summons,  the  recovery 
is  void.  Wynne  v.  Wynne,  1  Wils.  Rep.  i;>5.  Where  a  feme  covert  vouchee,  who  is  under  age,  appears 
by  attorney  the  recovery  is  bad,  and  may  be  reversed  after  she  comes  of  agp,  Stokes  v.  Oliver,  5  Mod. 
209. ;  but  if  she  had  vouched  in  person  or  by  guardian,  the  recovery  could  only  have  been  reversed  dur- 
ing her  minority. 

(d)  See  the  act  of  the  23  Eliz.  c.  3.  s.  5.  relative  to  the  taking  and  certifying  the  acknowledgment 
of  warrants  of  attorney:   and  by  a  rule  of  the  court  of  C.  B.  Hil.  14  Geo.  3.  an  affidavit  of  the 
acknowledgment  of  every  warrant  of  attorney  for  suffering  a  recovery  is  necessary — wherein   the 
deposing  party  must  swear  that  he  knows  the  parties  ; — that  they  duly  signed  the  warrants  on  the  day 
and  year  mentioned  in  the  caption  ; — that  all  the  parties  were  at  the  time  of  acknowledging  of  full 
age  and  competent  understanding; — and  if  a  feme  covert  is  a  party,  that  she  was  solely  and  separately 
examined  apart  from  her  husband,  and  freely  and  voluntarily  consented  to  and  acknowledged  her 
warrant  of  attorney ; — and  that  the  parties  respectively  knew  that  the  said  warrants  of  attorney  were 
intended  for  the  suffering  a  commou  recovery  to  pass  his,  her,  or  their  estate. 

save 
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only,  that  recognisances  for  warrants  of  attorney  for 
recoveries  may  be  taken  by  any  judge  of  the  Court  of 
Common  Pleas  or  any  serjeant  at  law  without  aDediitivs 
potestatcm.  But  if  any  others  take  it,  they  use  to  do  it 
by  a  special  Dedimns  potcstatem,  which  is  to  command 
the  commissioners  therein  named  to  come  to  such  persons, 
and  to  take  the  names  of  their  attorney  or  attorneys  in  the 
suit,  and  to  certify  the  same  into  the  chancery  under 
their  seals  such  a  day  (<;)•  And  if  there  be  any  woman 
covert  that  is  to  make  the  conusance,  H  seems  she  is  to 
be  examined,  as  in  the  case  of  the  conusance  of  a  fine  (/). 
And  when  this  is  done,  the  recoveries  may  be  suffered  by, 
the  attorneys  without  the  personal  appearance  of  the 
parties.  And  this  is  as  good  a  recovery  as  the  other 
which  is  suffered  by  the  persons  themselves  appearing  in 
court,  but  that  it  will  require  longer  time  for  the  perfec- 
tion of  it;  for  in  this  *case  there  must  go  forth  a  Sum- 
monects  ad  warrant1  which  must  have  nine  returns  ere  the 
recovery  can  be  perfected,  and  by  that  time  one  of  the 
parties  may  be  dead  (</).  And  when  the  recovery  is  thus 
suffered  by  the  parties  in  person,  or  by  their  attorneys,  the 
same  is  to  be  entered  by  some  one  of  the  clerks  of  the  Court 
of  Common  Pleas  upon  the  rolls  of  the  same  court  there  to 
remain  upon  record.  And  herein  there  must  go  forth  a 
writ  of  execution  called  an  Habcre  facias  seisinam,  which 
is  sent  to  the  sheriff  of  the  county  where  the  land  doth  lie, 
to  put  the  rccoveror  in  possession  of  the  land ;  (except  the 
recovery  be  of  a  reversion  of  land  after  a  lease  for  years 
of  it,  in  which  case  the  reversion  shall  be  in  the  recoverors 
by  a  claim  without  any  writ.)  And  this  writ  the  sheriff 
doth  return  as  executed  according  to  the  contents  thereof, 
albeit  in  truth  he  never  do  any  thing  upon  it  (/t).  And 

after 
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(«)  At  common  law  a  recovery  could  not  be  suffered  by  de.  po.  for  the  statute  of  Carlisle,  15  Ed.  2. 
first  gave  the  dedimus.  T.  Raym.  71. — but  see  Cruise  on  Recoveries,  79,  contra. 

(/)  According  to  Pig.  66.  the  examination  is  now  totally  disused.  It  is  understood,  however,  that 
the  fact  is  otherwise,  and  that  feme  coverts  are  examined  by  the  Serjeants  at  the  bar  when  they  suffer 
recoveries  in  person. 

(g-)  Abridged  to  five  returns  by  stat.  16  Car.  1.  c.  6.  s.  10.  and  by  stat.  24  Geo.  2.  c.  28.  further 
abridged  to  four  returns. 

(/t)  Uefore  further  noticing  the  execution  of  the  writ  of  seisin,  it  may  be  proper  to  say  a  few 
words  respecting  the  judgment  given  in  a  common  recovery. 

If  the  judgment  be  given  before  the  return  of  the  writ  of  entry  or  the  return  of  the  writ  of  summoneas 
ad  wamtntizandum  the  recovery  is  void,  because  the  court  has  no  power  to  proceed  until  the  return  of. 
the  writ  of  entry  and  the  appearance  of  the  vouchee;  and  the  parties  are  not  supposed  to  appear 
until  the  return  of  the  process  which  issues  for  the  sole  purpose  of  bringing  them  into  court. 

In  every  species  of  action  the  death  of  any  of  the  parties  before  judgment  puts  an  end  to  the  suit ; 
and  therefore  in  a  common  recovery  if  either  the  demandant,  the  tenant,  or  any  of  the  vouchees  die 
before  judgment  is  given  the  recovery  is  void.  Hut  judgments  are  not  always  considered  as  actually 
given  on  the  day  on  which  they  are  pronounced,  but  have  frequently  relation  to  the  first  or  some 
other  day  of  the  term  in  which  they  are  givon,  and  therefore  if  all  the  parties  are  living  on  the  day  to 
which  the  judgment  relates  the  recovery  will  be  good.  4  Rep.  71  a.  2  Bla.  Rep.  735.  1  Stra.  18, 
and  Pig.  59. 

After  the  judgment  is  given  the  court  awards  a  writ  of  habere  facias  seisinnm  directed  to  the  sheriff 
of  the  county  in  which  the  lands  lie,  directing  him  to  put  the  recoveror  in  possession  of  the  lauds 
which  he  has  recovered. 

Where  a  recovery  is  suffered  of  a  rent,  common,  &c.  it  is  sufficient  that  the  sheriff  delivers  seisin 
upon  the  laud,  of  the  rent,  common,  &c.  by  parol.  And  if  a  common  recovery  is  suffered  of  lands 
which  are  let  on  leases,  for  years,  the  recoverors  have  not  the  reversion  presently  by  judgment,  but  it 
be  executed  bv  writ,  entrv,  or  claim. 

If 
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after  this  all  the  same  proceeding  is  to  be  exemplified  by 
the  clerk  of  the  same  court. 

A  recovery  being  matter  of  record  is  much  of  the  nature   4.  The  use, 
of  a  fine,  and  such  a  thing  as  whereof  the  law  taketh  no-  nature  ami 


cap.  4. 


Co.  5.  41.  10. 

37.  39. 3.5.6. _  _ 

41.4*.  Doct.     ti        for  it  is  now  become  °a  formal  and  orderly  manner  of  f  ?«•*>•  «f 
ar Stud.  41.49.  ,.,       ,  j  f  ,,  c  »*• 

50.  stat.  13        assurance  ot  lands,  and  one  ot  the   common  assurances  or 

Eliz.  cap.  5. 23.  the  kingdom,  or  a  common  way  and  means  to  pass  land 
ca.  3. 7.  H.  8.  from  one  to  another;  and  therefore  if  a  tenant  for  life  suffer  Forfeiture, 
such  a  recovery  of  his  land  it  is  a  forfeiture  of  his  estate  (i) ; 
an  use  may  be  averred  upon  it  as  well  as  upon  a  fine  (k)\  Averment, 
and  it  may  be  avoided  for  covin  (1)  as  well  as  any  other  kind  Covin. 
of  conveyance.  But  it  is  of  special  use,  and  hath  a  special 
virtue  to  bar  and  bind  estates  in  tail  and  all  the  remainders 
and  reversions  thereupon.  .  And  because  many  of  the  in- 
heritances of  the  kingdom  do  depend  upon  this  assurance, 
and  it  is  oft  times  the  greatest  security  purchasers  have  for 
their  money,  therefore  it  hath  much  favour  from  the  law 
at  this  day.  And  therefore  the  law  will  not  endure  it  shall 
be  disputed  against,  for  Communis  error  facit  jus.  And 
hence  it  is  that  it  shall  not  be  avoided  for  small  errors,  for 
it  is  another  rule  of  law,  Consensus  tollit  error  em.  And  if 
a  recovery  be  suffered  by  a  tenant  in  tail,  hereby  he  hath 
not  only  discontinued,  barred  and  destroyed  the  estate  tail, 
and  so  defeated  himself  and  his  issues,  the  former  owner 
of  the  land,  and  all  the  remainders  and  reversions  there- 
upon that  should  take  place  after  the  estate  tail,  whether 
they  be  in  esse  or  contingent  only ;  but  also  all  former  es- 
tates, leases  and  charges  made  by  him  in  remainder  or  re- 
version (m),  for  as  when  the  estate  tail  in  possession  is  not 

barred 


If  a  person  suffers  a  common  recovery  and  dies  before  the  writ  of  seisin  is  executed,  the  recovery  is 
not  thereby  rendered  bad,  but  the  writ  of  seisin  may  be  executed  against  the  heir.  See  Sir  IV.  Bacon' '« 
case,  Dyer,  220.  pi.  13.  Shelley's  case,  1  Rep.  93.  1  Inst.  361. 

The  awarding  of  the  writ  of  seisin,  its  execution,  and  return  by  the  sheriff,  must  appear  upon  re. 
cord ;  and  if  the  awarding  of  the  writ  be  not  found  by  a  special  verdict,  it  cannot  be  presumed  by  the 
court.  Witham  v.  Lewis,  l  Wils.  48.  4  Bro.  504.  But  it  is  conceived  a  new  writ  of  seisin  may  be 
awarded. 

Though  the  sheriff,  in  fact,  never  executes  the  writ  of  seisin  by  giving  possession  of  the  land 
or  other  thing  of  which  the  recovery  is  suffered,  yet  he  makes  a  return  to  the  writ  as  if  he  bad 
actually  done  so ;  and  after  he  has  made  this  return  the  recovery  is  complete.  It  is,  however,  in- 
complete  till  the  return  is  made ;  therefore,  if  a  recovery  is  suffered  to  uses,  till  there  is  a  seisin  in 
the  demandant  as  a  means  of  supplying  the  uses  (and  which  he  cannot  have  till  the  sheriff  has  re- 
turned the  writ  of  seisin),  the  parties  claiming  under  the  uses  have  no  legal  estate  which  will  admit 
of  alienation  by  deed  ;  but  they  have  an  inchoate  interest  which  it  has  been  held  they  may  devise  by 
will.  Selwyn  v.  Selwyn,  2  Burr.  1131. 

(i)  If  a  copyholder  for  life  suffers  a  recovery  by  plaint  in  the  lord's  court,  it  has  been  held  to 
be  a  forfeiture.  See  Kerne  v.  Kirby,  l  Mod.  199.  2  Mod.  32.  It  is  only  however  where  tenant  for 
life  suffers  a  recovery  witkout  the  concurrence  of  the  tenant  in  tail  that  such  recovery  will  work  a 
forfeiture ;  and  if  the  tenant  for  fife  has  himself  an  estate  tail  in  remainder  after  prior  estates  in 
other  persons,  no  forfeiture  will  be  incurred.  See  Smith  v.  Clifford,  1  T.  R.  738. 

(fc)  Since  the  Statute  of  Frauds,  29  Car.  2.  c.  3.  uses  cannot  be  averred  or  declared  by  parol  either 
upon  a  fine  or  recovery.  Parol  evidence,  however,  will  be  received  to  rebut  a  resulting  use. 

(J)  Although  a  common  recovery  can  only  be  reversed  by  the  Court  of  Common  Pleas  in  the  first 
instance,  and  by  the  Court  of  King's  Bench  upon  a  writ  of  error  from  the  Court  of  Common  Pleas,  yet 
the  Court  of  Chancery  can  invalidate  the  uses  of  a  common  recovery,  where  it  appears  to  have  been 
obtained  by  fraud  or  imposition,  by  compelling  the  parties  taking  under  the  declaration  of  uses  to 
convey  the  estate  to  the  person  who  is  entitled  to  it  in  equity;  or  by  declaring  them  to  be  trustees  for 
such  person.  Fen-is  v.  Ferris,  2  Abr.  Eq.  695.  The  recovery  however  will  remain  good  as  a  bar  to 
the  estate  tail  and  remainders. 

(m)  Conditions,  springing  uses,  and  collateral  limitations  annexed  to  an  estate  tail,  and  all 
charges  and  other  interests  subsequent  to  it  are  destroyed  by  a  common  recovery.  Benson  T. 
Hodson,  I  Mod.  Rep.  108.  2  Lev.  29.  Page  v.  Hayirard,  2  Salk.  570.  Pig.  176.  Driver  v.  Edgar, 
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barred  by  a  recovery,  the  estates  in  reversion  or  remain- 
der are  not  barred,  for  Quod  non  inmagispropinquo  non  in 
mugis  rcmoto  valebit;  so  it  is  e  converso,  where  the  estate 
tail  in  possession  is  barred  by  the  recovery,  all  the  re- 
mainders and  the  reversions,  conditions,  charges,  incumb- 
rances  and  estates  dependent  upon  it  are  barred  also,  ex- 
cept it  be  *  in  some  special  cases  where  the  remainder  or 
reversion  is  in  the  king.  And  therefore  if  A.  be  tenant  in 
tail,  the  remainder  to  B.  in  tail,  the  remainder  to  C.  in 
fee,  and  B.  or  C.  doth  make  a  lease  for  years  of  the  land, 
or  grant  a  rent-charge  out  of  the  land,  or  enter  into  a  sta- 
tute, or  the  like,  or  grant  the  remainder  or  reversion  upon 
condition;  and  after  A.  doth  suffer  a  common  recovery  of 
the  land,  and  after  dieth  without  issue  ;  in  this  case  the 
ivcoveror  shall  hold  the  land  discharged  of  all  these  estates 
and  charges  in  remainder.  But  otherwise  it  is  if  A.  him- 
self make  a  lease,  or  enter  into  a  statute,  and  then  suffer 
a  common  recovery  of  the  land  ;  in  this  case  this  recovery 
doth  nut  avoid,  but  affirm  the  lease  or  charge;  for  whereas 
it  was  before  avoidable  by  the  issue  in  tail  or  him  in  re- 
mainder or  reversion,  now  it  is  good  against  them  all,  and 
the  recoveror  also  shall  hold  it.  charged  and  subject  to  the 
lease  and  charge  of  the  tenant  in  tail  (•«.)•  This  kind  of  as- 
surance therefore  is  in  some  respects  better  than  a  fine, 
for  a  fine  will  bar  the  heir  in  tail,  but  not  him  that  is  iu 
the  remainder,  or  reversion;  but  a  recovery  will  bar  them 
all. 

In  every  good  and  binding  common  recovery  these 
things  are  requisite.  1.  That  there  be  a  demandant,  a  te- 
nant, and  a  vouchee,  as  the  efficient  causes  thereof;  for 
it' either  of  these  be  wanting  it  is  not  a  complete  recovery. 
And  therefore  if  a  common  recovery  be  had  against  the  te- 
nant in  tail  without  a  voucher,  this  is  void.  And  for  this 
it  is  to  be  known  that  such  persons  and  by  such  names  may 
be  demandants,  tenants,  and  vouchees  in  recoveries,  as 
may  be  cognisors  and  cognisees  in  lines.  a  And  therefore 
a  recovery  suffered  by  an  infant  appearing  by  his  guardian 
is  good,  and  will  bind  him  and  all  others (o).  b  So  also  a 
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Cowp.  379.  Gullitcr  v.  Ashby,  Burr.  1929.  It  will  also  destroy  a  rent  or  a  term  of  years  to  com- 
mence in  remainder  after  an  estate  tail.  1  Leo.  35.  So  a  lien,  as  a  judgment;  or  a  power,  as  a 
power  of  jointuring  (King  v.  Melting,  1  Ventr.  225.  2  Lev.  5a.  Pig.  135.),  or  of  appointment  (Penn 
Peacock,  Cas.  Temp.  Talb.  41.),  or  of  charging  (Duke  of  Chundos  v.  Talbot,  2  P.  Wins.  605.  Suville 
v.  Blackctt,  1  P.  Wins.  777.),  or  the  right  to  bring  a  writ  of  error  (Barton  v.  Lever,  Cro.  Eliz.  388. 
Mo.  365  ),  may  all  be  destroyed  by  a  recovery,  where  such  interests  are  ulterior  to  an  estate  tail. 

But  though  a  tenant  in  tail  can  destroy  these  secondary  or  future  interests  by  means  of  a,  recovery, 
yet  the  owner  of  an  estate  in  fee-simple  cannot  destroy  them  either  by  means  of  a  recovery  or  other- 
wise :  Where  indeed  such  interests  are  not  so  limited  that  they  must  take  cHect,  if  at  all,  within  the 
period  allowed  by  law,  there  they  are  void  ub  initio. 

(n)  A  tenant  in  tail  cannot  either  by  a  common  recovery  or  otherwise  bar  leases  or  incumbrances 
which  he  has  himself  brought  upon  the  estate.  A  recovery,  on  the  contrary,  will  be  the  means 
of  confirming  them,  even  though  it  should  bo  expressly  declared  to  enure  to  other  uses.  C«- 
pel's  case,  1  Co.  62  a.  Cholmleifs  case,  2  Co.  52  b.  Goodright  v.  Mead,  3  Burr.  1703.  Beck  \.  Welsh, 
1  Wils.  277.  Benson  v.  Hudson,  l  Mod.  108.  This  however  must  be  understood  with  some  qualifica- 
tion :  If,  for  instance,  the  incumbraiices  were  mere  equitable  ones,  and  the  recovery  was  declared  to 
the  use  of  a  purchaser  for  a  valuable  consideration  without  notice  of  the  inciunbrauces,  there  the  re- 
covery would  certainly  not  confirm  them. 

(o)  Though  infants  are  not  capable  of  suffering  common  recoveries,  yet  if  an  infant  is  permitted 
to  sufl'er  a  recovery  in  person,  he  must,  as  in  the  case  of  a  tine,  reverse  it  during  his  minority, 
otherwise  it  will  bind  him  for  ever  afterwards.  But  if  an  inf.int  suffers  a  common  recovery  in  which 
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Newport's         recovery  had  against  a  woman  that  hath  a  husband,  he;.m» 
(ruse  adjudged,  joined  with  her  husband,  will   bind  her  and  all   others. 
'•  Co.  10.  4.S.      2.  Thiit  there  be  land  demanded  as  the  matter,  and  that 
^mo'ct1^         the  thing  be  demaudable.     And  for  this  it  is  to  be  known 
s'tml.  W.  Co.  5,  that  of  such  things,  and  by  such  names,  as  a  writ  of  cove- 
10, 41.   West,    nant  for  the  levying  of  a  fine  may  be  had,  a  writ  of  entry 
ul)i  supra.          for  the  suffering  of  a  recovery  may  be  had ;  save  only  it 
may  not  be  de  fossato  stagno,   piscaria,  itn'  carucat'  terra, 
estoveriis,  homag1  jftdelitat',  ds  servitiis  faciendis,  de  bovafa 
terras,   de  marisc',    de  seUon'  terra,   de  gardino,  cottagio, 
crofto,  veryata  terrce,  fodina,  minera,  mercatu,  nee  de  su- 
periori  camera :  and  yet  of  some  of  these  also  it  may  be  by 
other  names :  also  a  recovery  may  be  had  of  a  rent,  com- 
mon advowson,  franchises,  and  the  like,  but  not  of  an  an- 
Co.  s.  3  stat.     nuity  (p).     3.  That  it  be  had  and  suffered  in  that  order  and 
23  Eliz.  c.  3.  form 

he  appears  by  attorney,  he  may  reverse  it  at  any  time  after  he  has  attained  his  full  age  ;  as  it  may  be 
tried  by  a  jury  whether  he  was  an  infant  or  not  when  he  appointed  the  attorney.  Stokes  v.  Oliver, 
5  Mod.  209.  Common  recoveries  were  formerly  suffered  by  infants  by  virtue  of  a  privy  seal,  but 
this  practice  is  now  disused  ;  and  where  upon  the  marriage  of  an  infant  tenant  in  tail,  or  upon  any 
other  occa.«iou  which  renders  it  desirable  to  bar  the  estate  tail  during  the  minority  of  the  tenant  in 
tail,  the  usual  practice  now  is  to  obtain  an  act  of  parliament. 

An  infant  trustee,  however,  may  join  in  a  common  recovery  pursuant  to  the  statute  of  the  7  Ann. 
c.  19,  under  the  direction  of  the  Court  of  Chancery  or  Exchequer.  Ex  parte  Johnson,  3  Atk.  559. 

(p)  Lands  parcel  of  a  manor  are  comprised  in  a  recovery  of  the  manor ;  and  if  such  lands  are 
granted  for  life  or  in  tail  they  still  remain  parcel  of  the  manor,  at  least  the  reversion  remains  part  of 
it :  (Litt.  S.  690.  Co.  Litt.  324  b.  Pig.  on  Kec.  50.)  And  therefore  if  a  recovery  is  suffered  of  the 
manor,  it  will  include  such  reversion.  Pig.  onRec.  41.  Jenk.  Cent.  311.  But  if  the  lands  had  been 
severed  from  the  manor,  the  recovery  would  have  been  voidable  as  to  the  reversion.  Co.  Litt.  321  b. 

A  common  recovery  may  be  suffered  of  all  things  whereof  a  writ  of  covenant  may  be  brought  for 
the  purpose  of  levying  a  rine. 

In  Dormer's  case,  5  Rep.  40.  it  was  held  that  a  common  recovery  might  be  suffered  of  an  advowson 
in  gross,  upon  a  writ  of  entry  in  the  post.  Mr.  Pigot,  however,  says,  that  this  must  be  understood  of 
an  advowson  appendant  to  a  manor,  and  not  of  an  advowson  in  gross;  and  that  of  an  advowson  in 
gross  the  recovery  should  be  suffered  on  a  writ  of  right  of  advowson.  Hut  a  common  recovery  may  be 
suffered  of  an  advowson  in  gross  and  a  small  quantity  of  land  on  a  writ  of  entry  sur  disseisin.  Bailey 
v.  The  University  of  Oxford,  2  Wils.  116. 

A  recovery  may  be  suffered  of  a  rent-charge  issuing  out  of  lands  of  inheritance,  but  not  of  an  an- 
nuity which  is  only  charged  on  personal  estate.  Pig.  97 ;  and  see  Turner  v.  Turner,  Bro.  Rep.  316. 
But  it  is  said  that  a  common  recovery  cannot  be  suffered  of  a  fishery,  common  of  pasture,  estovers, 
services  to  be  done,  nor  of  a  quarry,  or  mine  or  market,  for  they  are  not  in  demesne  but  profit  only. 
Pig.  96.  18  Vin.  Abr.  218.  Where  however  they  are  appendant  or  annexed  to  things  of  which  a 
recovery  may  be  suffered,  there,  it  is  apprehended,  they  will  pass  by  the  recovery  along  with  the 
things  to  which  they  are  appendant. 

With  respect  to  the  description  of  the  parcels  in  a  common  recovery,  they  ought  in  strictness  to 
l>e  the  same  as  in  a  precipe  quod  rtddat  in  an  adversary  suit.  As  recoveries  however  have  long  been 
considered  as  common  assurances  and  conveyances  by  consent,  great  indulgence  has  been  given 
them  by  the  judges.  See  Thinne  v.  Thinne,  1  Lev.  27.  Baker  v.  Johnson,  Hut.  106.  2  Mod.  49. 
Lever  v.  Hosier,  2  Mod.  47.  Jones  v.  Wait,  I  Mod.  206.  Addison  v.  Oticatj,  1  Mod.  250.  2  Ventr.  31 . 
Freem.  241.  Massay  v.  Rice,Vowp.  346. 

After  noticing  what  things,  and  by  what  descriptions  common  recoveries  maybe  suffered,  it  may 
be  proper  briefly  to  enquire  in  what  courts,  and  by  what  persons  they  may  be  suffered.  Generally 
speaking  a  common  recovery  can  only  be  suffered  in  the  Court  of  Common  Pleas  at  Westminster,  be- 
cause a  real  action  cannot  be  commenced  in  any  other  court.  Of  lands  in  Wales  however,  a  com- 
mon recovery  may  be  suffered  in  the  courts  of  great  sessions ;  and  of  lands  lying  in  the  counties 
palatine  of  Chester,  Lancaster,  and  Durham,  recoveries  may  be  suffered  in  the  respective  courts  of 
those  counties;  and  of  lands  lying  in  the  county  of  the  city  of  Chester  in  the  portmoot  court  of  that 
city  ;  (see  the  acts  of  27  Eliz.  c.  9,  and  the  43  Eliz.  c.  15.  sect.  4.)  and  by  the  custom  of  London  a 
common  recovery  may  be  suffered  upon  a  writ  of  right  of  lands  lying  within  the  precincts  of  the 
city,  in  the  court  of  hustings. 

Tenants  in  ancient  demesne  and  copyholders  cannot  sue  or  be  sued  in  the  courts  at  Westminster, 
but  only  in  their  own  manor  courts  ;  they  may  therefore  suffer  common  recoveries  in  these  courts  if 
warranted  by  custom. 

As  to  the  persons  who  may  suffer  common  recoveries,  it  may  be  stated  generally,  that  all  those 
who  froni  age,  understanding,  &c.  can  levy  a  fine,  may  also  sutler  a  recovery.  An  alien  tenant  in 
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form  as  the  law  require  th,  viz,  that  there  be  a  writ  of  entry 
brought,  and  appearance  of  the  tenant  in  fait,  a  voucher, 
and  an  appearance  of  the  tenant  in  law  the  vouchee,  judg- 
ment and  execution  in  manner  as  aforesaid  ;  for  if  there 
be  any  substantial  defect  in  these  things  the  recovery  may 
*  P.  42.  be  thereby  *  avoided  by  writ  of  error;  but  if  it  be  only  in 

form  it  will  not  hurt.     4.  That  there  be  a  lawful  tenant  to  Dyer,  252. 
the  precipe,  i.  e.  that  the  writ  of  entry  be  brought  against  Co.  super  Lit. 
one  that  at  the  time  of  the  writ  brought  is   tenant  of  the  46-  3-  6- 
freehold,  either,  by  right,  i.  e.  that  hath  an  estate  for  life 
at  least  in  the  land,  or  by  wrong,  i.  c.  that  is  a   disseisor  Co.  3.  6.  super 
of  the  land  demanded  and  whereof  the    recovery  is  had.  Lit.  46.  Lit. 
And  therefore  in  this  case  the  course  is  where  the  land  to 
be  recovered  is  in  possession,  and  a  fine  and  a  recovery  is 
had  of  it  together,  the  fine  is  sued  out  first,  for   this   doth  49.  See  infra. 
make  the  conusee  tenant  of  the  freehold  of  the  laud(</),  and 
then  the  recovery  is  had  against  him.     And  when   the  re- 
covery is  to  be  had  of  a  reversion,  and  that  there  is  an  es- 
tate for  life  in  being  of  the  land  whereof  the  recovery  is  to 
be  had,  (for  an  estate  for  years,  or   any  such  like   estate, 
will  not  hinder  the  suffering  of  a  recovery,)  there   the 
course  is  to  get  a  conditional  surrender  from  the  tenant  for 
life  of  his  estate  to  him  in  reversion  or  remainder,  to   the 
end  that  he  may  be  perfect  tenant  of  the  inheritance,  [free- 
hold] and  then  the  writ  of  entry  may  be  brought  and  the  re- 
covery had  against  him  :  for  if  a  writ  of  entry  be  brought 

against 

tail  may  suffer  a  recovery  ;  but  after  office  found  the  recovery  would  enure  to  the  use  of  the  crown. 
There  are  certain  persons  who  are  prohibited  by  act  of  parliament  from  suffering  recoveries,  as 
tenants  in  tail  of  the  gift  of  the  crown  for  services  done  to  the  crown;  women  seised  in  tail  expro- 
visione  trtri,  ifc.  ;  but  these  subjects  will  be  further  noticed  in  the  sequel. 

(q)  A  tenant  to  the  jtrecipe  may  be  made  by  fine,  feoffment,  lease  and  release,  bargain  and  sale,  or 
in  short  by  any  species  of  conveyance  proper  to  pass  the  immediate  freehold;  but  the  most  usual 
species  of  conveyance  h  a  bargain  and  sale  inrolled,  as  the  inrolment  not  only  affords  proof  of  there 
having  been  a  tenant  to  the  precise  where  the  original  maybe  lost  or  destroyed,  but  if  the  estate 
should  be  sold  in  parcels  the  vendor  will  not  be  bound  to  give  the  purchasers  attested  copies  of  the 
bargain  and  sale. 

As  recoveries  are  more  frequently  bad  from  the  circumstance  of  there  not  being  a  good  tenant  to 
the  precipe  than  from  any  other  cause,  it  may  be  proper  to  enter  pretty  fully  into  the  subject. 

It  now  seems  to  be  settled,  that  where  the  f:  e  -hold  or  inheritance  belongs  to  a  married  woman 
(i.  e.  the  legal  freehold  or  inheritance),  the  husband  alone  may  make  a  good  tenant  to  the  precipe.  See 
Robinson  \.  Cummings,  Cas.  Temp.  Talb.  114.  Atk.  437.  But  if  the  wife  has  a  general  power  of 
appoinement  over  the  legal  estate,  she  is  the  proper  person  to  make  the  tenant  to  the  precipe  ;  or  the 
tenant  to  the  precipe  may  be  made  by  the  person  in  whom  the  legal  freehold  is  vested  in  default  of 
or  until  appointment. 

If  a  fine  is  levied  and  no  uses  are  declared  of  it,  and  afterwards  a  recovery  is  suffered  upon  a  writ 
of  entry  brought  against  the  conusee  of  the  fine,  the  recovery  will  be  good  ;  for  the  use  of  the  fine 
will  not  be  considered  to  have  resulted  to  the  conusor,  but  to  have  resided  in  the  conusee  till  the  re- 
covery was  suffered  ;  and  it  will  be  so  considered  even  though  a  considerable  time  has  elapsed  be- 
tween levying  the  fine  and  suffering  the  recovery,  and  even  though  at  the  time  of  levying  the 
fine  there  was  no  declared  intention  of  suffering  a  recovery.  Altham  v.  Anglesey,  Gill).  Eq.  Cas.  2. 
2  Salk.  676.  Pig.  52.  And  where  the  tenant  to  the  precipe  is  made  by  fine,  the  recovery  will  be  good, 
notwithstanding  the  fine  may  be  afterwards  reversed  for  error  (Lloyd  v.  Evelyn,  2  Salk.  56S.);  for  it 
is  held  to  be  sufficient  that  there  was  a  good  tenant  to  the  precipe  at  the  time  of  giving  the  judgment 
in  the  recovery.  See  Lacy  v.  Williams,  2  Salk.  568.  Pig.  30. 

It  is  said  that  a  feoffment  when  made  by  a  person  who  merely  goes  upon  the  lands,  though  he  has  no 
estate  in  them,  will  gain  a  freehold  and  make  a  good  tenant  to  the  writ  of  entry.  Pig.  41  .  Co.  Lit. 
330  b.  In  the  case,  however,  of  Taylor  v  .  Horde  (l  Burr.  60.  5  Bro.  P.  C.  247.),  this  doctrine  was 
called  in  question  ;  and,  it  is  conceived,  properly  so. 

Where  the  tenant  to  the  precipe  is  made  by  bargain  and  sale  enrolled,  the  recovery  will  be  good  not- 
withstanding the  enrolment  does  not  take  place  till  after  the  term  in  which  the  recovery  is  suffered 
(Hynde'  tease,  4  Co.  71.  Pig.  56.);  provided  such  enrolment  takes  place  within  the  time  prescribed  by  the 

act 
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against  a  stranger,  and  he  vouch  the  tenant  in  tail  iii  pos- 
session of  the  land,  and  so  a  recovery  is  had,  or  if  there 

be 

act  of  the  '27  Hen.  8.  c.  16. ;  namely,  within  six  lunar  months  after  the  execution  of  the  bargain  and 
sale.  Mulley  v.  Jennings,  2  Inst.  674.  Lcllingham  v.  Alsop,  2  Inst.  675.  If,  however,  the  bargain 
and  sale  should  not  be  enrolled  within  due  time,  the  instrument,  though  it  cannot  take  effect  as  a  bar- 
gain and  sale,  yet  it  may  possibly  operate  in  some  other  mode  ;  as  the  grant  of  a  reversion  expectant  on 
a  term  of  yean. 

Where  trustees  are  requested  (as  is  sometimes  the  case)  to  make  a  tenant  to  the  precipe  for  suffering 
a  recovery,  the  question  arises  how  far  they  may  with  safety  do  so.  This  question  is  more  important 
where  the  trust  is  for  preserving  contingent  remainders.  If  they  do  join,  there  is  no  doubt  but  their 
joining  will  give  validity  to  the  recovery  at  law ;  but  if  by  joining  they  destroy,  or  concur  in  destroy- 
ing estates  or  interests  which  they  were  expressly  appointed  to  preserve  they  are  certainly  guilty  of 
a  breach  of  trust,  but  whether  a  court  of  equity  would  hold  them  responsible  for  such  breach  of  trust, 
would  depend  altogether,  it  is  conceived,  upon  the  circumstances  of  the  case.  If  they  should  join  with 
the  person  who  is  entitled  to  the  first  estate  tail  in  suffering  a  recovery,  in  order  to  enable  him  to  settle 
the  estate  upon  his  marriage,  or  with  a  view  to  any  other  beneficial  family  arrangement,  they  probably 
would  not  be  held  liable  for  a  breach  of  trust.  See  Frewin  v.  Charlton,  \  Eq.  Ca.  Abr.  380.  Bassett  v. 
Clapham,  1  P.  Wins.  358.  Winnington  v.  Foleij,  1  P.  Wins.  536.  It  would  seem,  indeed,  that  where 
they  join  with  the  person  entitled  to  the  first  estate  tail  that  there  they  will  not  be  deemed  guilty  of  a 
breach  of  trust,  (or  at  least  not  punishable  for  one),  whatever  the  purpose  may  be  for  which  the  recovery 
is  suffered.  See  Biscoe  v.  Perkins,  1  Ves.  &  Bea.  485. 

But  though  there  are  cases  in  which  it  would  appear  that  trustees  will  be  justified,  and  not 
punished,  for  joining  in  suffering  a  recovery*;  yet  if  they  should  refuse  to  join  in  such  a  case,  would 
a  court  of  equity,  it  may  be  asked,  compel  them  to  do  so  ?  There  are  some  early  cases  in  which  the 
court  has  compelled  them  to  join  where  the  object  was,  the  marriage  of  the  person  entitled  to  the  first 
estate  tail,  or  some  other  beneficial  family  arrangement ;  (Mallett  v.  Inglett,  June  1737.  Plutt  v. 
•S>n>^,  2  Vern.  303.  Charlton  v.  Frewin,  1  Eq.  Ca.  Ab.  380.  iVinnington  v.  Foley,  1  P.  Wins.  536.) 
But  Lord  Kenyon,  when  Master  of  the  Rolls,  thought  that  they  ought  not  in  any  case  to  be  com- 
pelled to  join.  (See  Lord  Lansdown's  case  cited  by  Lord  Eldon  in  Moody  v.  Walter,  16  Ves.  310,  and 
see  also  what  was  said  by  his  Lordship,  in  the  above  noticed  case  of  Biscoe  v.  Perkins,  1  Ves.  &  Bea. 
492.)  For  Hie  court,  indeed,  to  say  in  what  cases  trustees  should,  and  in  what  cases  they  should  not  be 
compelled  to  join,  would  be  to  exercise  an  unpleasant  discretion.  Where  trustees  however  are  iciUinff 
to  join,  provided  they  have  the  sanction  of  the  court,  the  court,  it  is  presumed,  would,  in  proper  cases, 
give  its  sanction,  though  this,  in  its  exercise,  would  be  almost  as  unpleasant  a  discretion  as  to 
determine  in  what  case  the  trustees  should,  and  in  what  cases  they  should  not  be  compelled  to  join. 
Perhaps,  there  may  be  some  reason  to  think  that  trustees  ought  in  no  case,  either  to  be  compelled,  or 
sanctioned,  or  justified  in  joining  to  destroy  contingent  remainders  ;  but  that  a  trust  to  which  they 
are  deliberately  appointed  should  be  honourably  observed  for  the  benefit  of  all  the  parties  interested 
in  it.  To  avoid  however  much  difficulty  upon  the  subject,  the  best  way,  in  settling  estates  in  strict 
settlement  would  always  be,  not  to  limit  an  immediate  estate  of  freehold  to  the  trustees,  but  merely 
an  estate  of  freehold  to  accrue  on  the  forfeiture  of  the  respective  tenants  for  life.  In  such  a  case 
(unless  there  was  a  forfeiture  of  the  immediate  life  estate,  and  which  rarely  happens,)  there  would  be 
no  necessity  to  have  the  concurrence  of  the  trustees,  in  suffering  a  recovery ;  for  the  immediate 
tenant  for  life,  (supposing  there  was  one,  and  he  had  not  forfeited  his  life  estate),  would  be  the  proper 
person  to  join  in  the  recovery,  either  by  being  himself,  or  by  his  making  the  tenant  to  the  precipe  ; 
and  if  there  was  no  tenant  for  life,  but  the  tenant  in  tail  was  tenant  in  tail  in  possession,  he  would 
not  require  the  concurrence  of  any  one.  Unless  therefore  it  is  really  the  intention  that  no  contingent 
remainder  shall  be  destroyed,  or  recovery  suffered,  until  a  tenant  in  tail  actually  comes  into  passes' 
sion,  the  limitation  to  preserve  contingent  remainders  should  be  in  the  way  above  suggested.  Where 
however,  it  is  necessary,  to  have  the  concurrence  of  trustees  to  preserve  contingent  remainders  in 
order  to  suffer  a  recovery,  it  will  appear  from  what  has  been  already  said,  that  they  ought  to  be 
cautious  how  they  concur,  where  their  concurrence  may  affect  the  interests  of  third  persons. 

Tenants  for  life  sometimes  refuse  to  join  in  making  a  tenant  to  the  precipe,  from  an  apprehen- 
sion that  their  estates  will  merge  in  the  remainder  or  reversion,  and  will  be  affected  by  the  in- 
cumbraiH-es  of  the  tenant  in  tail.  These  consequences,  however,  may  be  guarded  against ;  and 
the  most  usual,  and,  it  is  conceived,  the  safest  way  of  doing  so,  is,  for  the  tenant  for  life  to  convey 
to  an  indifferent  person,  to  the  use  of  the  tenant  to  the  precipe  for  the  life  of  the  tenant  for  life, 
subject  to  a  proviso,  that  unless  ,£100,000,  (or  some  other  large  sum,  much  more  than  the  value  of 
the  life  estate),  should  be  paid  on  a  given  day,  (some  day  after  the  recovery  will  have  been  suffered), 
the  use  shall  cease.  From  the  magnitude  of  the  sum,  compared  to  the  value  of  the  life  t>.  tate,  it  is  cer- 
tain it  will  not  be  paid  on  the  given  day ;  tlic  estate  will  therefore  ipso  facto  cease  on  that  day  and 
revest  in  the  tenant  for  life  according  to  his  former  title,  together  with  all  the  powers  and  autho- 
rities which  were  annexed  to  it,  and  free  from  any  incumbrances  of  the  tenant  in  tail ;  but  notwith- 
standing its  revesting  in  the  tenant  for  life,  yet  as  the  tenant  to  the  precipe  had  an  estate  of  freehold 
the  recovery  was  suffered  the  recovery  will  be  good. 

At 
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be  tenant  for  life  of  land,  the  remainder  or  reversion  to 
another  in  tail  or  in  fee,  and  a  stranger  doth  bring  a  writ 

of 

As  the  tenant  to  tlie  precipe  must  have  the  immediate  freehold,  it  may  be  hardly  necessary  to  observe 
that  a  person  with  a  mere  term  of  years  or  chattel  interest,  cannot  make  a  good  tenant  to  the  precipe, 
Executors  to  whom  lands  are  devised  for  payment  of  debts,  until  the  debts  are  paid,  have  only  a 
chattel  interest  in  the  lands,  (1  Inst.  42  a.  8  Rep.  96  a.),  and  consequently  cannot  make  a  tenant  to 
the  precipe.  It  has  been  said  indeed,  that  if  a  person  with  a  mere  chattel  interest  makes  a  feoffment 
the  feoffee  will  gain  a  freehold  by  disseisin  and  be  a  good  tenant  to  the  precipe  :  lint  in  the  case  of 
Taylor  v.  Horde,  (l  Burr.  30.  Cowp.  689.  5  Bro.  P.  C.  247.),  the  Court  of  King's  Bench,  and 
afterwards  the  House  of  Lords,  decided,  and  properly  it  is  conceived,  in  direct  opposition  to  this 
doctrine. 

Until  dower  is  assigned,  the  heir  has  the  freehold,  and  a  tenant  to  the  precipe  made  by  him  without 
the  concurrence  of  the  widow,  will  support  the  recovery.  Lit.  S.  393. 

Where  a  person  has  acquired  a  freehold  by  disseisin,  he  will  be  a  good  tenant  to  the  precipe,  or 
may  make  one,  Lincoln  College  case,  3  Kep.  58. 

In  the  case  of  joint-tenants,  tenants  in  common,  or  parceners,  where  the  intention  is  to  suffer  a 
recovery  of  the  whole  property,  they  must  all  join  in  making  a  tenant  to  the  jm-cipe,  otherwise  the 
recovery  will  only  be  good  as  to  the  share  of  the  person  who  makes  the  tenant  to  the  precipe. 

It  may  be  proper  to  observe,  that  if  the  writ  of  entry  is  brought  against  the  person  who  has  the 
immediate  estate  of  freehold  and  a  stranger,  the  recovery  will  be  good  notwithstanding  the  writ 
being  brought  against  the  stranger  as  well  as  the  tenant  of  the  freehold,  for  the  recompence  in  value 
will  go  to  the  person  who  has  really  lost  the  estate.  1  Ventr.  358.  Paulin  v.  Hardy,  Skin.  3.  63. 

Before  the  act  of  the  t4  Geo.  2.  c.  20.  it  was  necessary  that  the  tenant  to  the  precipe  should  be 
actually  seised  of  the  freehold,  at  the  latest,  at  the  time  the  judgment  was  given,  otherwise  the  re- 
covery was  not  good.  But  the  act  just  noticed,  declares  "  That  from  and  after  the  commencement 
of  this  act,  every  recovery  already  suffered,  or  hereafter  to  be  suffered,  shall  be  deemed  good  and 
valid  to  all  intents  and  purposes,  Notwithstanding  the  fine  or  deed  or  deeds,  making  the  tenant  to 
such  writ,  should  be  levied  or  executed  after  the  time  of  the  judgment  given  in  such  recovery,  and 
the  award  of  the  writ  of  seisin  as  aforesaid,  provided  the  same  appear  to  be  levied  or  ex- 
ecuted before  the  end  of  the  term,  great  sessions,  session  or  assi/es,  in  which  such  recovery  \v:is 
suffered,  and  the  persons  joining  in  such  recovery  had  a  sufficient  estate,  and  power  to  suffer  the 
same." 

From  the  expression,  "  appear  to  be  executed,"  it  has  been  thought,  that  the  intention  of  the 
legislature  was  to  make  the  deed  making  the  tenant  to  the  precipe  itself  evidence  of  the  time  of  its 
execution,  and  that  if  it  purported  on  tlie  face  of  it  to  be  executed  before  the  end  of  the  term,  .Sar. 
in  which  the  recovery  is  suffered,  that  no  evidence  would  be  allowed  to  prove  the  contrary  ;  and  con- 
sequently that  the  recovery  would  he  good,  although  the  deed  was,  in  fact,  not  executed  'till  njtcr  the 
term,  provided  it  was  dated  within  it.  This  construction  of  the  act,  if  not  obviously  an  erroneous 
one,  certainly  cannot  be  safely  relied  upon;  for  the  words  of  the  act  "  appear,  &c."  mean,  it  is  con- 
ceived, appear  in  evidence,  and  do  not  mean  the  internal  evidence  afforded  by  the  deed  itself  as  to  the 
time  of  its  execution. 

Before  the  act  of  the  14  Gco.  2.  it  would  seem,  on  the  authority  of  Lord  Say  and  Scle's  case, 
(10  Mod.  43.)  that  -where  a  tenant  to  the  precipe  was  made  by  /IMC  the  recovery  would  he  good,  even 
though  the  fine  was  levied  after  the  end  of  the  term  in  which  the  recovery  was  suffered,  provided  it 
was  levied  «s  of  the  term  in  which  tlie  recovery  was  suffered.  There  appears,  however,  to  be  reason 
to  think  that  the  act  just  noticed  must  have  altered  the  doctrine  laid  down  in  Lord  Say  and  Sele's  cuxc, 
for  the  act  says,  that  recoveries  shall  be  deemed  good  notwithstanding  the  fine,  &c.  making  the 
tenant  to  the  precipe,  is  levied  after  the  time  of  the  judgment  given  in  such  recovery,  provided  it  is 
levied  before  the  end  of  the  term,  fyc.  in  which  the  recovery  is  suffered  ;  meaning,  it  is  apprehended, 
that  it  must  in  reality  be  levied  before  the  end  of  the  term  in  which  the  recovery  is  suffered;  and  that 
to  levy  it  after  the  term  but  as  of  the  term,  or  by  relation  to  the  term,  would  not  do. 

The  act  just  noticed  (14  Geo.  2.  c.  20.)  renders  it  unnecessary  for  lessees  for  lives,  at  yearly  rents, 
to  join  in  making  a  tenant  to  the  precipe.  But  though  the  act  has  dispensed  with  their  concurrence, 
yet  there  is  nothing  in  it,  from  which  it  can  be  fairly  inferred,  that  a  tenant  to  the  prcdpe  made  by 
euch  lessees  would  not  be  good.  And  though  their  concurrence  is  rendered  unnecessary,  yet  it  is  still 
necessary  to  have  the  concurrence  of  tenants  by  the  curtesy,  or  in  dower,  and  of  persons  having 
esta tes  for  life  under  marriage  settlements,  wills,  &c.;  or  in  short  having  estates  of  freehold  in  pos- 
session by  any  other  means  thnn  by  leases  at  reserved  rents.  And  whether  the  person  who  has  the  imme- 
diate freehold  takes  it  under  the  same  settlement  or  will  under  which  the  tenant  in  tail  takes,  or  under 
any  other  conveyance  or  will  is  not  material ;  for  his  concurrence,  (unless  a  mere  lessee  for  lives  or  life 
at  a  reserved  rent)  is  necessary  in  order  to  make  a  good  tenant  to  the  precipe. 

As  it  is  not  settled  that  an  equitable  estate  tail  and  remainders  over  can  be  barred  by  any  other  means 
than  by  a  recovery,  (see  supra,  page  13,  note  (9)),  in  order  to  render  such  a  recovery  valid,  the  writ 
of  covenant  must  be  either  brought  against  the  person  who  has  the  immediate  equitable  freehold,  9r 
he  must  make  the  tenant  to  the  precipe.  But  though  the  owner  of  the  equitable  freehold  must  concur 
in  suffering  an  equitable  recovery,  yet  it  is  not  necessary  that  the  owner  of  the  equitable  or  b<  neficia' 

freehold 
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of  entry  against  him  in  the  remainder  or  reversion,  or 
against  a  stranger  who  doth  vouch  him,  and  so  a  recovery 

is 

freehold  should  be  a  distinct  person  from  the  owner  of  the  legal  freehold  ;  for  if  the  owner  of  the 
legal  freehold  has  also  UK-  equitable  or  beneficial  freehold  he  may  make  a  good  tenant  to  the  precipe 
for  suffering  au  equitable  recovery  ;  for  in  such  a  case  the  tenant  in  tail  has  clearly  as  much  the  con- 
currence of  the  person  who  has  the  equitable  or  beneficial  freehold,  as  where  such  equitable  or 
beneficial  freehold  exists  separately  from  the  legal  freehold.  Philips  v.  liridges,  3  Ves.  120.  It  ap- 
pears to  be  thought,  that  a  good  tenant  to  the  precipe  for  suffering  an  equitable  recovery,  maybe 
made  by  a  person  who  lias  a  mere  equity  of  redemption,  on  the  ground,  that  the  equity  of  redemption 
constitutes  the  beneficial  ownership  of  the  property.  It  cannot  be  doubted,  however,  that  the  mort- 
gagee lias  an  equitable  interest  in  the  estate,  as  well  as  the  mortgagor,  and  therefore  there  is 
reason  to  think,  tint  in  such  a  case  a  good  tenant  to  the  precipe  for  suffering  an  equitable  recovery 
can  only  be  made  by  both  the  mortgagor  and  mortgagee. 

If  a  mere  equitable  estate  is  conveyed  in  trust  for  a  third  person,  such  third  person  is  the  beneficial 
owner  of  the  property  and  is  therefore  the  proper  person  to  make  an  equitable  tenant  to  the  precipe, 
and  not  the  person  to  whom  the  estate  is  conveyed,  who  has  in  fact  neither  a  legal  or  equitable 
interest  in  the  property  ;  so  that  his  concurrence  in  making  a  tenant  to  the  precipe  for  suffering  an 
equitable  recovery  appears  to  be  in  no  wise  necessary.  If  a  married  woman  is  entitled  for  her  life 
to  the  rents  of  the  estate  for  her  separate  use,  she  is  the  proper  person  to  make  the  tenant  to  the 
precipe  for  suffering  an  equitable  recovery. 

Having  stated  pretty  fully  by  what  means  and  by  whom  a  tenant  to  the  precipe  may  be  made  ;  it  may 
be  proper  to  state  that  the  concurrence  of  the  person,  having  the  immediate  estate  of  freehold,  in  making 
the  tenant  to  the  precipe  is  sometimes  presumed  ;  as  where  the  possession  has  long  accompanied  the  title 
under  the  recovery  ;  (Green  \.  Proud,  1  Mod.  Rep.  117.)  or  where  there  has  been  collateral  evidence  to 
raise  the  presumption  of  a  conveyance  or  surrender  to  the  tenant  to  the  precipe  by  the  person  in  whom 
the  freehold  was  vested  ;  as  entries  in  the  attorney's  books  of  a  surrender  prepared  and  paid  for.  War- 
ren on  the  dein.  of  Webb  v.  Grencille,  2  Stra.  1129.  2  Burr.  1071.  But  where  any  act  is  done  by  the 
tenant  for  life  as  owner,  subsequent  to  the  recovery,  inconsistent  with  the  presumption  of  his  having 
conveyed  his  life  estate  to  the  tenant  to  the  precipe,  such  act  repels  the  presumption  of  his  having  con- 
veyed it.  (Sec  Uurlcifs  case,  5  Mod.  210.)  Though  query  whether  a  conditional  surrender  might  not 
be  presumed  in  such  a  case  ? 

So  where  the  freehold  is  in  a  trustee  for  a  tenant  in  tail  and  under  his  power  and  direction,  there 
it  is  reasonable  to  presume  that  his  concurrence  was  obtained.  Brydges  v.  Chandos,  '_>  Burr.  1065. 
And  where  the  person  interested  to  object  against  the  validity  of  the  recovery  has  had  an  opportunity 
to  object  to  it,  but  instead  of  doing  so  has  acquiesced  in  it  and  not  at  all  disputed  its  validity,  his 
acquiescance  affords  a  presumption  that  the  recovery  was  properly  suffered.  Hrydges  v.  Chandos, 
'2  Burr,  loo'.'i.  The  mere  fact,  however,  of  a  remainder-man  in  tail  suffering  a  recovery,  is  not  of 
itself  a  sufficient  ground  on  which  to  presume  a  surrender  of  the  life  estate  ;  for  if  it  was,  it  would 
be  in  the  power  of  every  remainder-man  in  tail  to  bar  the  estate  tail  without  any  concurrence  on  the 
part  of  the  tenant  for  life  ;  whereas  his  concurrence  must  be  always  either  actually  obtained  or  pre- 
sumed, and  it  will  never  be  presumed  unless  on  good  grounds. 

Where  the  deeds  were  suppressed  by  the  tenant  for  life,  so  that  it  could  not  be  made  out  whether 
he  had  surrendered  his  estate  for  life  or  not,  it  was  decreed  for  the  recovery  without  allowing  a  trial 
at  la\v ;  for  where  deeds  are  suppressed  every  presumption  is  made  against  the  party  suppressing 
them.  Gartside  v.  Raddiffe,  1  Ch.  Ca.  292. 

Under  the  act  of  the  14  Geo.  3.  c.  20.  a  recovery  may  in  certain  cases  be  good,  even  though  there 
has  never  been  a  tenant  to  the  precipe.  By  this  act  it  is  enacted,  "  That  every  common  recovery, 
"  already  suffered,  or  hereafter  to  be  suffered,  shall,  after  the  expiration  of  twenty  ye^vs  from  the 
"  time  of  the  suffering  thereof,  be  deemed  good  and  valid  to  all  intents  and  purposes,  if  it  appears 
"  on  the  face  of  such  recovery,  that  there  was  a  tenant  to  the  writ;  and  if  the  persons  joining  in 
"  such  recovery,  had  a  sufficient  estate  to  suffer  the  same,  noLwithstanding  the  deed  for  making  the 
"  tenant  to  such  writ  should  be  lost  or  not  appear." 

The  act,  it  may  be  observed,  does  not  extend  to  cases  in  which  the  deed  making  the  tenant  to  the 
precise  is  produced.  Therefore  if  the  deed  is  produced  a  recovery  may  be  defeated  which  other- 
wise would  have  been  presumed  to  have  been  good.  Wherever  the  deed,  however,  making  the  tenant 
to  the  precipe  does  not  appear,  it  would  be  dangerous  for  a  purchaser  to  complete  his  contract ;  for 
instead  of  the  deed  being  lost  or  destroyed,  or  instead  of  there  never  having  been  any  such  deed, 
an  imperfect  or  insufficient  deed  might  afterwards  be  produced,  and  consequently  the  recovery  might 
be  invalidated. 

Generally  speaking,  a  recovery  suffered  by  tenant  in  tail  without  a  good  tenant  to  the  percipe,  is 
voidable  by  the  issue  in  tail  and  those  in  remainder  or  recersimi ;  but  though  voidable  by  them  it  is  a 
bar  to  the  tenant  in  tail  himself.  Lincoln  College  Case,  3  Rep.  59.  Owen  and  Morgan's  Case,  3  Rep.  i>. 
iind  Lord  Say  and  Scle's  Case,  10  Mod.  10. 

Where  a  recovery  cannot  be  sustained  in  any  of  the  ways  above  notice:!  but  is  clearly  bad,  ami  the 
parties  are  desirous  of  suffering  a  new  one,  great  care  must  be  taken  to  obtain  the  concurrence  of  all 

necessary 
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is  had;  these  recoveries  are  not  good.  And  yet  if  the 
writ  be  brought  against  the  tenant  of  the  land  and  a  stranger 
that  had  jiothing  in  the  land  together,  and  so  a  recovery 
be  had;  this  recovery  is  good  enough.  And  if  a  disseisor 
make  a  gift  in  tail  of  the  land  to  another,  and  the  writ  is 
brought  against  him,  and  he  vouch  the  disseisee,  and  he 
vouch  the  common  vouchee;  this  is  a  good  recovery. 

Prerogative.      That  it  be  in  such  a  case  as  is  not  prohibited  by  some  sta-  stat.  34  H.  8. 
tute  law :  for  if  the  king  give  any  of  his  own   land  w  hereof  c.  20.  Co. 
he  is  seised,  or  cause  or  procure  another  in   consideration  B™^p*^l* 
of  money  or  other  land  to  give  the  lands  whereof  he  is  7'I 
seised,  in  tail  to  any  of  his  subjects  or  servants  in  recom- 
pence   of  their  service,  or  the  like,  the  remainder  to   the 
king  in  fee  simple,  or  fee  tail ;  such  estates  in  tail  cannot 
be  barred  by  a  common  recovery  :  And  therefore  if  such  a 
tenant  in  tail  shall  suller  a  recovery  of  such  land  it  is  void, 
and  it  will  neither  bar  the  issues  in  tail,  not  any  of  them 
in  remainder,  nor  the  king  (?•).     But  if  the  king  make  such 

a  gift 

necessary  parties  in  making  the  tenant  to  the  precipe  for  the  new  recovery  :  Therefore  if  the  former 
recovery  was  bad  from  the  circumstance  of  the  deed  making  the  tenant  to  the  precipe  being 
defective  in  point  of  form  or  substance,  as  where  the  tenant  to  the  precipe  was  made  by  bargain  and 
*ale  and  it  was  void  for  want  of  inrolment ;  or  by  a  feoffment,  which  was  bad  for  want  of  livery  ;  or 
by  a  release,  which  was  bad  for  want  of  an  estate  capable  of  enlargement ;  (and  where  the  instru- 
ments could  not  operate  in  any  other  mode) ;  in  all  these  cases  the  concurrence  of  the  former  tenant  to 
the  precipe,  in  suffering  a  new  recovery,  will  not  be  necessary,  since  he  in  fact  never  had  an  estate  of 
freehold.  But  where  the  conveyance  is  good,  but  the  recovery  is  absolutely  void  ab  initio,  and  not 
merely  voidable,  there  the  old  tenant  to  the  precipe  either  ought  to  be  the  tenant  in  suffering  the  new 
recovery,  or  he  should  convey  to  the  person  who  is  ;  unless  uses  have  been  declared  so  as  to  transfer 
the  estate  of  freehold  to  the  persons  in  whose  favour  they  were  declared  ;  in  which  case  they,  or  those 
claiming  under  them,  must  make  the  tenant  to  the  precipe  for  suffering  the  new  recovery  ;  and  if  the  old 
recovery  was  merely  voidable,  and  has  not  been  avoided,  there  tberecoveror  in  the  old  recovery  ought 
either  to  be  the  tenant  to  the  precipe  in  the  new  one  or  convey  to  such  tenant  to  the  precipe,  unless 
uses  have  been  declared  so  as  to  transfer  the  estate  of  freehold  from  the  recoveror ;  in  which  case  the 
persons  in  whose  favour  the  uses  were  declared,  or  those  claiming  under  them,  should  either  be,  or 
thouhl  make,  the  new  tenant  to  the  precipe. 

This  may  be  a  proper  place  to  notice,  that  in  favor  of  purchasers  for  a  valuable  consideration,  the 
act  of  the  14Geo.  2.  c.  20.  s.  4,  enacts,  "  that  where  any  person  hath  purchased,  or  shall  purchase, 
"  for  a  valuable  consideration,  any  estate  in  lands,  tenements,  or  hereditaments,  whereof  a  recovery 
"  or  recoveries  is,  are,  or  were  necessary  to  be  suffered  in  order  to  complete  the  title,  such  person 
"  and  persons,  and  all  claiming  under  him,  her,  or  them,  having  been  in  possession  of  the  purchased 
"  estate  or  estates,  from  the  time  of  such  purchase,  shall  and  may,  after  tlie  end  of  twenty  years 
"  from  the  time  of  such  purchase,  produce  in  evidence  the  deed  or  deeds,  making  a  tenant  to  the  writ 
"  or  writs  of  entry,  or  other  writs  for  suffering  a  common  recovery  or  common  recoveries,  and  declar- 
"  ing  the  uses  of  a  recovery  or  recoveries,  and  the  deed  or  deeds  so  produced  (the  execution  thereof 
"  being  duly  proved)  shall,  in  all  courts  of  law  and  equity,  be  deemed  and  taken  as  good  and  suffi- 
"  cient  evidence  for  such  purchaser  and  purchasers,  and  those  claiming  under  him,  her,  or  them, 
"  that  such  recovery  or  recoveries  was  or  were  duly  suffered  and  perfected,  according  to  the  purport 
"  of  such  deed  or  deeds,  in  case  NO  record  can  be  found  of  such  recovery  or  recoveries,  or  the  same  shall 
"  appear  not  TO  BE  REGULARLY  ENTERED  ON  RECORD  :  provided  always,  that  the  person  or  persons 
t(  making  such  deed  or  deeds  as  aforesaid,  and  declaring  the  uses  of  a  common  recovery  or  recove- 
"  ries,  had  a  sufficient  estate  and  power  to  make  a  tenant  to  such  writ  or  writs  as  aforesaid,  and  to 
"  suffer  such  common  recovery  or  recoveries." 

(r)  It  maybe  proper  to  consider  somewhat  more  fully  in  what  cases  the  act  of  the  34  and  35  Hen.  8. 
c.  20.  prohibits  the  suffering  of  a  recovery.  The  preamble  to  this  act  recites,  that  the  king,  and  di- 
vers of  his  progenitors,  had  given  and  granted,  or  otherwise  provided,  to  his  subjects,  manors,  lands, 
&C.  to  them,  and  the  heirs  male,  or  heirs  of  their  bodies;  to  the  intent,  that  the  recompence  for  the 
service  of  the  donees  should  not  only  be  a  benefit  to  themselves,  but  a  continual  advantage  to  the  heirs 
of  their  bodies  ;  and  after  reciting  that  such  donees  and  their  heirs  in  tail  suffered  feigned  recoveries, 
whereby  it  had  become  a  question  whether  such  recoveries  of  estates,  whereof  the  remainder  or  re- 
version, at  the  time  of  suffering  them,  was  in  the  king,  should  "  after  the  death  of  the  tenant  in  tail, 
"  bar  the  heirs  in  tail  or  not,"  the  act  declares,  that  "  no  such  feigned  recovery,  to  be  had  by  the 
"  assent  cf  parties,  against  any  tenant  in  tail,  of  any  lands,  «S:c.  whereof  the  reversion  or  remainder 
"  at  the  time  of  such  recovery  had,  shall  be  in  th«  king,  shall  bind  or  conclude  the  heirs  in  tail,  whe- 

•«  ther 
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a  gift  in  tail,  keeping  the  reversion  to  himself,  and   after 
doth  grant  the  reversion  to  another;  in  this  case  the  tenant 

in 

"  ther  any  common  voucher  be  had  in  any  such  feigned  recovery  or  not;  but  that  after  the  death  of 
"  evrry  such  tenant  in  tail,  against  whom  any  such  recovery  shall  be  had,  the  heirs  in  tail  may  enter, 
"  have,  and  enjoy  the  lands,  tenements,  and  hereditaments,  so  recovered,  according  to  the  form  of 
"  the  gift  of  entail ;  the  said  recovery  or  any  other  thing  or  things  to  be  had,  done,  or  suffered,  by 
"  or  against  any  such  tenant  in  tail,  to  the  contrary  notwithstanding." 

From  the  rufes  mentioned  by  Lord  Coke  to  have  been  laid  down  by  the  judges  in  construing  this 
act,  it  is  to  be  collected,  that  to  bring  the  case  within  it,  the  estate  tail  must  be  created,  or  procured  to 
be  created,  by  a  person  who  is  actually  king  at  the  time  of  creating  it ;  and  that  the  reversion,  or  a  remain- 
der in  tail  (a  remainder  for  life  or  years,  Lord  Coke  says,  will  not  be  sufficient),  must  be  actually  in  tlte 
crown  at  the  time  of  suffering  the  recovery.  There  are  two  other  circumstances,  which  is  presumed  are 
also  requisite,  but  which  Lord  Coke  does  not  mention ;  (viz.)  that  the  grant  in  tail  must  proceed  from 
the  king's  bounty,  and  that  it  must  be  for  services  done  to  the  crown;*  for  the  preamble  to  the  act  elearly 
speaks  only  of  gifts,  and  those  too  for  services.  And  this  opinion  is  not  only  countenanced  by  what 
appears  to  have  been  Lord  Nottingham's  opinion  on  the  subject ;t  but  a  modern  decision  has  held, 
that  these  circumstances  are  requisite.}:  Therefore,  to  bring  the  case  vithin  the  act,  there  must  be 
a  concurrence,  it  is  conceived,  of  the  four  following  circumstances,  (viz.)  that  the  estate  tail  is  granted, 
or  procured  to  be  granted,  by  a  person  who  is  actually  king  at  the  time  of  the  grant;  that  the  grant 
proceeds  from  the  bounty  of  the  crown  ;  that  it  is  in  consideration  of  services;  and  that  the  reversion, 
or  a  remainder  in  tail,  is  in  the  crown  at  the  time  the  recovery  is  suffered.— Where  all  these  circum- 
stances occur,  it  is  evident  that  the  tenant  in  tail  cannot  suffer  a  recovery. 

I  may  here  observe,  that  although  the  act  only  speaks  of  barring  the  entail  by  means  of  a  common 
recovery,  yet  it  is  laid  down  in  Lord  Coke's  rules,  that  a  fine  is  equally  within  the  meaning  of  the 
act,  by  reason  of  the  words,  "  the  recovery,  or  any  other  thing,  done  or  suffered  to  the  contrary,  not- 
"  withstanding."  It  may  be  proper  also  to  observe,  that  although  the  act  appears  to  be  confined  to 
gifts  in  tail,  made  before  the  passing  of  the  act,  yet  Lord  Coke  says,  that  it  extends  to  gifts  made 
subsequent  to  it. 

In  order  to  enable  persons  seised  in  tail  ex  provisioni  cororue  to  alienate  or  settle  the  estates  in 
fee,  there  have  been  instances  formerly  of  the  crown  granting  the  reversion  to  some  indifferent  person 
in  order  that  a  recovery  might  be  suffered.  Since  the  crown,  however,  has  been  restrained  from 
alienating  its  possessions  in  fee,§  this  cannot  be  done;  therefore  to  enable  such  a  tenant  in  tail  to 
dispose  of  his  estate  now,  an  act  of  parliament  is  necessary. 

Besides  the  above  noticed  act  of  the  34  and  35  H.  8.  there  is  another,  which  appears  to  have  been 
intended  to  restrain  certain  tenants  in  tail  from  levying  fines  of  their  estates,  or  perhaps  from  barring 
the  entail  at  all.  The  latter  purpose,  however,  it  certainly  does  not  accomplish,  and  whether  it 
accomplishes  the  former,  appears  to  be  doubted.  The  act  alluded  to  is  the  32  Hen.  8.  ch.  36.  which 
is  explanatory  of  the  statute  «f  fines.  This  act,  after  declaring  in  what  oases  a  fine  shall  bar  an  estate 
tail,  provides  (amongst  other  cases),  that  the  act  shall  not  extend  to  any  fine,  levied  by  any  person, 
of  any  manors,  £c.  "  given,  granted,  or  assigned,  to  the  person  levying  the  same,  or  to  any  of  his 
"  ancestors  in  tail,  by  virtue  of  any  letters  patent  of  the  king,  or  any  of  his  progenitors,  or  by  virtue 
"  of  any  act  of  parliament,  the  reversion  whereof,  at  the  time  of  the  fine  Uvied,  being  in  the  crown  ;  but 
"  that  every  such  fine  shall  be  of  like  force,  as  if  the  act  had  never  been  made." 

There  can  be  little  doubt  but  it  was  the  intention  of  this  proviso  to  prohibit  the  levying  of  fines 
by  the  persons  mentioned  in  it.  The  words,  however,  that  they  should  be  of  like  force  as  if  the  act 
had  never  been  made,  have  been  thought  to  leave  them  to  the  operation  of  the  statute  of  fines  ;||  and 
therefore,  in  case  that  act  enabled  tenants  in  tail  to  levy  fines  without  the  aid  of  the  explanatory 
act,  then,  that  fines  might  be  levied  by  the  persons  mentioned  in  the  proviso.  It  does  not  appear 
that  this  point  has  ever  been  decided.  But  whether  a  person  possessed  of  an  estate  tail,  granted  by 
letters  patent,  or  by  act  of  parliament,  the  reversion  of  which  is  in  the  crown,  is  restrained  by  the 
proviso  from  levying  a  fine  or  not,  is  of  wo  great  consequence  ;  for  it  seems  to  be  settled  that  he  may 
suffer  a  recovery  of  it ;  and  although  the  recovery  will  not  affect  the  reversion  in  the  crown,  yet  it 
will  destroy  the  estate  tail,  and  turn  it  into  a  base  fee.f  To  enable  the  tenant  in  tail  to  alienate  or 


*  Instead,  indeed,  of  the  latter  circumstance  being  mentioned  as  requisite ;  in  Lord  Coke's  rules 
the  contrary  seems  to  be  laid  down ;  For  in  the  sixth  rule,  it  is  held,  that  if  the  king  in  consideration 
of  money,  Arc.  procures  a  subject  to  make  a  gift  in  tail  to  another  of  his  subjects,  for  recompence  of 
service,  or  other  consideration,  the  remainder  to  the  king  in  fee,  that  it  is  a  good  provision  within  the 
statute. 

t  Lord  Nottingham's  MSS.  cited  Mr.  Butler's  notes,  Co.  Litt.  (372  b,) 

J  Perkins  v.  Semll,  1  Sir  Wm.  BlacM,  Ktp.  654.     4  Burr.  2223. 

§  See  the  statute  1  Ann.  ch.  7. 

|j  4  Hen.  7.  c.  4. 

J  AVaZ  v.  Wilding,  1  WUs.  273, 

settle 
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in  tail  may  suffer  a  recovery,  and  bar  the  estate  tail  and 
the  reversion  also(s).  And  where  a  subject  by  the  king's 
provision  doth  make  such  a  gift  in  tail,  and  then  doth 
grant  the  remainder  to  the  king  for  life  or  years  only ;  in 
*  P.  43.  this  case  the  estate  tail,  remainders,  *  and  reversion  also, 
may  be  barred  by  a  common  recovery.  So  in  other  cases 
where  a  subject  doth  make  a  gift  in  tail,  the  remainder  to 
the  king  in  fee ;  this  estate  tail  may  be  barred  by  a  com- 
mon recovery.  And  therefore  if  there  be  tenant  in  tail, 
the  remainder  or  reversion  in  fee  to  another,  and  he  in  re- 
mainder or  reversion  by  deed  indented  and  inrolled,  doth 
bargain  and  sell  his  remainder  or  reversion  in  fee  to  the 
king;  or  if  one  covenant  to  stand  seised  to  divers  uses  in 
tail,  the  remainder  to  the  king  in  fee ;  in  these  cases  the 
estates,  and  the  reversion  and  remainders  depending  there- 
upon, may  be  barred  by  a  recovery.  So  if  a  man  make  a 
gift  in  tail,  the  remainder  in  fee,  and  he  in  the  remainder 
doth  grant  his  remainder  to  another  for  life,  the  remainder 
to  the  king  in  fee  on  condition  the  estate  shall  be  void  upon 
the  tender  of  £20,  in  this  case  the  estate  tail,  and  the  re- 
version also,  and  condition  thereupon,  may  be  barred. 
So  if  the  Duke  of  Lancaster  had  made  a  gift  in  tail,  and 
the  reversion  had  descended  to  the  king;  this  estate  tail 
might  have  been  barred  by  a  recovery.  So  if  prince  H. 
son  of  H.  7.  had  made  a  gift  in  tail,  the  remainder  to  H.  7. 
in  fee,  which  remainder  by  the  death  of  H,  7.  had  de- 
scended to  //.  8.  in  this  case  the  tenant  in  tail  might  have 


settle  the  estate  in  fee  simple,  an  act  of  parliament  will  be  necessary  iu  this  case,  as  well  as  in 
cases  affected  by  the  above  noticed  act  of  the  34  and  35  of  Hen.  8. 

In  all  other  cases  of  grants  or  conveyances  in  tail  proceeding  from  the  crown  and  whore  the  re- 
version or  a  remainder  is  vested  in  the  crown,  tlie  tenant  in  tail  cannot  affect  (he  remainder  or  re- 
version. He  cannot  do  so  although  the  estate  tail  was  granted  in  consideration  of  money  paid  to  the 
crown  ;  for  it  is  fully  settled  that  a  fine  or  recovery  will  not  devest  or  destroy  any  remainder  or  re- 
version which  is  vested  in  the  king.* — Therefore,  to  enable  such  tenants  in  tail  to  alienate  or  settle 
the  estate  for  more  than  a  base  fee,  the  aid  of  parliament  will  be  necessary. 

But  though  this  will  be  the  case  it  is  conceived,  wherever  an  estate  tail  in  reality  proceeds  from 
the  crown  and  a  remainder  or  reversion  continues  in  the  crown,  yet  if  a  subject  makes  a  settlement 
in  tail  and  limits  a  remainder  or  reversion  to  the  king,  this  will  not  prevent  the  tenant  in  tail  from 
destroying  the  remainder  or  reversion  ;  for  such  a  limitation  to  the  crowji  would  be  considered  as  a 
contrivance  to  create  a  perpetuity. 

And  if  a  person  conveys  his  estate  to  the  crown,  to  the  intent  that  the  crown  should  re- convey  it 
in  tail,  but  reserving  the  reversion  to  itself;  even  in  this  case  the  tenant  in  tail  may  destroy  the 
reversion ;  for  this  likewise  would  be  considered  an  attempt  to  create  a  perpetuity.!  Therefore,  in 
cases  circumstanced  as  the  two  last,  the  tenant  in  tail  by  means  of  a  recovery  may  acquire  the 
absolute  fee  and  alienate  the  estate. 

(s)  The  moment  the  crown  parts  with  the  remainder  or  reversion  in  fee,  the  estates  tail  and  other 
estates  expectant  thereon  lose  the  protection  of  this  statute  against  being  barred.  Com.  Dig.  Estates, 
b.  31 ;  Co.  Lit.  372  b.  Earl  of  Chesterfield's  Case,  Hard.  409.  So  long,  however,  as  the  crown  retains 
such  remainder  or  reversion,  neither  the  estate  tail,  the  remainder,  or  reversion,  or  any  estate  car  red 
out  of  such  remainder  or  reversion,  (Com.  Dig.  Estates,  b.  31 ;  8  Co.  67  ;  Co.  Litfc  373,  b.)  can  be 
affected  by  any  act  of  the  tenant  in  tail.  Ky  the  act  of  the  1  Ann.  c.  7,  the  crown  is  now  prohibited 
from  alienating  its  possessions  (except  in  certain  excepted  cases)  for  more  than  three  lives,  or  thirty- 
one  years,  and  consequently  a  reversion  in  fee  or  remainder  in  the  crown  cannot  be  alienated  now  for 
a  longer  period  by  any  other  means  than  an  act  of  parliament. 


*  Neal  v.  Wilding,  1  Wils.  s>72 ;  and  see  Plowd.  553. 

t  See  Johnson  v.  The  Earl  of  Durby,,  n  Mod.  304.    2  Show.  104. 
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barred  the  estate  tail  by  a  recovery.  And  yet  if  the 
king  make  a  gift  in  tail,  the  remainder  in  tail,  or  grant  the 
reversion  in  tail;  in  these  cases  a  common  recovery  may 
not  he  suffered  to  bar  the  intail,  remainder,  or  reversion, 
stat.  it  H. 7.  And  if  the  husband  for  the  advancement  of  his  wife  in 
cap.  co.  Co.  3.  jointure,  and  the  preferment  of  the  heirs  of  their  two 
58.  61.  59.  bodies,  make  an  estate  tail  to  him  and  his  wife  and  the 
heirg  of  their  two  bodies,  and  the  wife  after  her  husband's 
death  alone  by  herself,  or  with  any  other  husband,  suffer 
a  common  recovery  of  the  land  whereof  this  estate  is  made 
this  recovery  will  not  bar  the  estate  tail.  But  if  in  this 
case  the  recovery  be  suffered  by  the  heir  in  tail,  or  by 
the  heir  and  his  mother  together,  it  is  a  good  recovery. 
And  therefore  if  A.  be  geised  of  land  in  fee,  and  he  make 
a  feoffment  in  fee,  to  the  intent  that  the  feoffee  shall  re- 
convey  it  to  him  and  his  wife  and  the  heirs  males  of  his 
body ;  and  this  is  done  accordingly,  and  they  have  issue  a 
son,  and  she  surrender,  or  make  a  forfeiture,  and  he  enter 
and  suffer  a  recovery  ;  this  is  a  good  recovery,  and  bar  to 
the  estate  tail :  or  if  the  writ  be  brought  against  the  mother 
Stat.  uEliz.  and  she  vouch  the  heir  in  tail,  and  so  a  recovery  is  had, 
c.  8.  Co.^i.  15.  tujs  recovery  will  bar  the  estate  tail  (£).  And  howsoever 
3. 6.  °*  ^  at  tae  common  1&VV  a  recovery  against  a  tenant  for  life  with 
a  voucher  upon  a  lawful  warranty  and  a  recovery  in  value, 
was  a  bar  to  him  in  remainder  or  reversion,  and  there  was 
no  remedy  in  this  case,  yet  at  this  day  it  is  otherwise  («). 
And  therefore  if  tenant  in  tail  after  possibility  of  issue  ex- 
tinct, tenant  by  the  courtesy,  or  any  other  tenant  for  life, 
do  suffer  their  lands  to  be  recovered  from  them  by  *  covin  *  P.  44. 
and  agreement,  either  as  immediate  tenants  or  as  vouchees 
upon  feigned  titles,  without  the  assent,  and  to  the  preju-  Forfeiture, 
dice  of  him  in  remainder  or  reversion ;  such  recoveries 
are  void,  and  will  not  bar  the  remainders  or  reversions, 
but  are  forfeitures  of  the  estates  of  such  tenants  for  life. 
I  nsomuch  that  if  tenant  for  life  be  made  tenant  in  fait 
to  the  writ,  or  tenant  in  law  upon  the  voucher,  and  so  a 
recovery  be  had ;  as  if  tenant  for  life  make  a  lease  for  years, 
and  the  lessee  for  years  doth  make  a  feoifment  in  fee,  and 
the  feoffee  doth  suffer  a  common  recovery  in  which  the  te- 
nant for  life  is  vouched,  and  he  vouched  the  common 
vouchee ;  these  recoveries  will  not  bind  the  reversions  or 


(0  Nor  can  a  woman  seised  in  tail  by  the  provision  of  her  husband  or  any  of  his  ancestors  or 
by  his  or  their  procurement  (stat.  Hen.  7.  c.  20.),  bar  the  estate  tail,  or  the  reversion  or  remainder, 
after  the  death  of  her  husband,  without  the  concurrence  of  the  person  next  in  remainder  or  next 
inheritable;  but  see  further  on  this  subject,  supra,  p.  '28,  note  ((7). 

(M)  If  tenant  for  life  suiters  a  recovery  without  the  concurrence  of  the  person  in  remainder  or  re- 
version, such  recovery  will  work  a  forfeiture  of  his  life  estate  in  the  same  way  as  if  he  had  levied  a 
line  or  niadeafeorTment  in  fee;  but  if  such  tenant  for  life  has  an  estate  tail  in  remainder  after  prior 
estates  no  forfeiture  will  be  incurred.  See  Smith  v.  CliflPoril,  1  T.  R.  738. 

If  a  copyholder  for  life  suffers  a  recovery  by  plaint  in  the  lord's  court,  this  has  been  held  to  be  a 
forfeiture.  See  Keene  \.  Kir  by,  1  Mod.  199.  2  Mod.  32- 

If  tenant  for  life  suffers  a  recovery,  though  he  afterwards  reverses  it  by  a  writ  of  error,  the  for- 
feiture still  remains.  Skinn.  74. 

See  distinction  between  recovery  suffered  against  tenant  for  life  upon  the  ground  of  its  beinp 
suffered  with  or  without  his  consent;  and  its  different  Operation  in  those  cases  as  to  remainder-men 
and  reversiotiern,  Co.  Lilt.  362  a  ;  and  further  as  to  recovery  against  tenant  for  life.  Wils.  274. 

remainders. 
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remainders.  But  there  is  no  provision  made  at  this  day 
to  preserve  the  reversion  or  remainder  expectant  upon  an 
estate  tail,  nor  to  avoid  a  recovery  of  the  tenant  for  life, 
where  he  in  the  next  remainder  is  agreeing  and  assenting 
to  it.  And  therefore  if  there  be  tenant  for  life,  the  re- 
mainder to  A.  in  tail,  the  remainder  to  B.  in  tail,  Sfc.  with 
divers  remainders  over ;  and  the  tenant  for  life  doth  suffer 
a  common  recovery,  in  which  he  doth  vouch  A.  who  doth 
vouch  the  common  vouchee ;  in  this  case  this  is  a  good  re- 
covery and  doth  bar  the  estate  tail,  the  remainders,  and 
reversion  also.  And  if  one  be  seised  of  land  in  fee  and 
have  two  sons,  A.  by  his  first  wife,  and  B.  and  a  daughter 
by  his  second  wife,  and  he  devise  the  land  to  his  wife  for 
her  life,  the  remainder  to  B.  his  son  in  tail ;  and  the  re- 
version of  the  fee  descend  to  A.  and  the  writ  of  entry  is 
brought  against  the  tenant  for  life,  and  she  vouch  B.  and 
lie  doth  vouch  the  common  vouchee,  and  so  a  recovery  is 
had  Avithout  the  assent  of  the  heir  in  reversion ;  this  is  a 
good  recovery  and  a  bar  to  all  the  estates  in  possession, 
remainder,  and  reversion.  And  if  a  writ  of  entry  be 
brought  against  the  tenant  for  life,  and  he  make  default 
after  default,  and  then  the  next  in  remainder  in  tail  is  re- 
ceived, or  he  pray  in  aid  of  him  in  reversion  or  remainder, 
and  then  they  vouch  over,  and  so  a  recovery  is  had  ;  this 
is  a  good  recovery  and  a  bar  to  all  the  estates  in  remainder 
and  reversion.  But  if  the  writ  of  entry  be  brought  against 
the  tenant  for  life  and  him  in  the  remainder  in  tail  together, 
and  they  vouch  the  common  vouchee,  and  so  a  recovery 
is  had;  this  will  be  no  good  recovery  to  bar  the  estate 
tail  (y).  "And  if  spiritual  persons,  as  bishops,  deans,  par-  » See  before  in 
sons,  and  such  like,  suffer  a  recovery  of  their  ecclesiasti-  Fines,  and  Co. 
cal  lands;  such  a  recovery  is  void  and  will  not  bind  the  s"Per  Lit- 44* 
successor.  b  But  if  it  be  not  in  some  such  prohibited  case  b  piow.  Manx- 
as  before,  and  the  recovery  be  had  and  suffered  by  and  be-  el's  case, 
tween  such  persons,  and  of  such  things,  and  in  such  a  Co.  10.  373.1. 
manner  as  aforesaid;  in  such  cases,  albeit  there  be  in  truth  94>  lJl°w-357. 
no  warranty  made  upon  which  the  voucher  is  had,  and  al- 
beit there  be  nothing  to  be  recovered  in  value,  for  that  the 
vouchee  hath  no  land  to  recover  over  in  recompence,  and 
*  P.  45.  albeit  that  no  execution  be  done  in  the  *  life-time  of  the 
party  against  whom  the  recovery  is  had,  yet  is  the  same 
regularly  a  perpetual  bar  to  the  parties  against  whom  the 
same  is  had  and  their  heirs,  of  all  the  estates  they  have 
in  fee  simple,  fee  tail,  or  for  life  in  them,  and  against 
all  them  in  remainder  or  reversion,  and  the  remainders 
and  reversions  that  are  depending  upon  their  estates :  with 
this  difference,  the  recovery  with  the  single  voucher  doth  Co.  3. 59.  Lit. 
not  bar  any  estate  but  such  as  the  tenant  in  tail  hath  in  Bro- sect-  38- 

(y)  If  the  writ  of  entry  is  brought  against  the  tenant  of  the  freehold  and  a  stranger,  the  recovery 
will  be  good  j  for  the  recompence  in  value  will  go  to  the  person  who  has  really  lost  the  estate.  1  Ventr. 
358.  Paulin  v.  Hardy,  Skinn.  3.  63.  Sh.  T.  41. 

If  either  a  tenant  for  life  or  a  stranger  is  jointly  vouched  with  the  tenant  in  tail,  the  recovery, 
(though  it  was  formerly  held  otherwise)  will  be  a  bar  to  the  estate  tail.  See  Eare  v.  Snow,  Plowd. 
514.  18  Vin.  Abr.  214.  Page  v.  Hayward,  Pig.  176.  2  Salk.  570.  Rep.  Temp.  Holt,  618. 

possession 
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Plow.  Manx-     possession  at  the  time  of  the  recovery  had,  so  that  if  the 
el's  case.  tenant  in  tail  be  in  any  other  estate,  as  by  disseisin,  or  the 

'12'      conveyance  of  the  disseisor,  or  the  like,  this  estate  is   not 
barred :  but   the    recovery  with  the  double  voucher   dotli 
bind   and  bar   all  interests,    estates,   and  titles  that  the 
vouchee  hath  at  the  time  of  the  entry  into  the  warranty  (z). 
All  which  is  further  illustrated  by  the  examples  following. 
c  Co.  3.  5. 10.     '  If  the  writ  of  entry  be  brought  against  the  tenant  in  tail, 
37.  and  he  vouch  the   common  vouchee,  and  so  a  recovery  is 

had  ;  this  recovery  with  a  single  voucher  is  a  good  recovery 
and  a  bar  to  the  estate  tail,  if  it  be  then  in  possession  and 
not  put  to  a  right,  and  to  all  the  remainders  and  reversions 
d  Co.  1. 135.       depending  thereupon.     (1So  if  lands  be  given  to  A.  in  tail, 
136.  3.  59.         the  remainder  to  the  right  heirs  of  B.  (B.  being  then  living) 
opt'  *?.'       an<J  the  writ  of  entry  is  brought  against  the  tenant  in  tail, 
10.45.  and  he  doth  vouch  over  the  common  vouchee;  this   is   a 

good  recovery,  and  a  bar  to  the  estate  tail  and  the  remain- 
der also.  But  if  the  tenant  in  tail  be  disseised,  and  then 
suffer  a  recovery  with  a  single  voucher ;  or  the  disseisor 
make  a  new  estate  in  tail  to  the  tenant  in  tail,  and  then 
the  tenant  in  tail  doth  suffer  a  recovery  with  a  single 
voucher;  or  if  the  tenant  in  tail  make  a  feoffment  in  fee  of 

(2)  In  recoveries  suffered  to  bar  estates  tail  voucher  is  essential.  It  is  the  recompence  in  value 
which  the  issue  in  tail  are  supposed  to  be  entitled  to  receive  from  the  vouchee  which  is  the  ground 
or  cause  of  the  recovery  barring  the  issue  in  tail.  Pig.  31.  Co.  Litt.  373  a.  As  to  the  remainder- 
men indeed,  the  rcoompence  in  value  is  said  not  to  be  considered  the  cause  of  the  bar.  Against 
them  a  recovery  is  considered  rather  as  a  common  assurance.  Per  Willes,  1  Wils.  Rep.  73.  But  see 
supra,  page  38,  note  (6).  Though  voucher  is  necessary  in  order  to  give  a  recovery  the  operation 
of  barring  an  estate  tail,  yet  where  it  merely  operates  by  estoppel  voucher  is  not  essential ;  as  where  a 
recovery  is  suffered  of  an  estate  of  which  the  party  is  seised  in  fee. 

The  recompence  in  value  always  goes  to  the  persons  by  whom  the  loss  is  sustained.  Therefore,  if  a 
stranger  is  vouched  jointly  with  the  issue  in  tail  the  recompence  will  belong  solely  to  the  tenant  in 
tail  and  the  recovery  will  be  good  (though  the  contrary  was  once  held)  notwithstanding  the  stranger 
was  vouched.  See  Page  v.  Hay  ward,  2  Salk.  370.  Pig.  176. 

A  recovery  with  single  voucher  is  now  rarely  used.  In  such  a  recovery,  the  writ  is  brought  against 
the  tenant  in  tail  himself,  and  is  sufficient  where  he  is  seised  of  an  estate  tail  in  possession.  But  it  will  not 
bar  any  estate  tail  which  is  devested  or  discontinued.  Taltarum's  case.  The  safest  course  is  always  to 
suffer  recoveries  with  double  and  treble  vouchers.  In  recoveries  with  double  voucher,  the  precipe,  in- 
stead of  being  brought  against  the  tenant  in  tail,  is  brought  against  some  third  person  in  whom  the 
immediate  freehold  is  vested,  and  it  is  usually  vested  in  such  person  for  the  express  purpose  of  making 
him  tenant  to  the  precipe.  Where  a  recovery  is  suffered  in  which  the  tenant  in  tail  is  vouched,  and 
vouches  over,  (or  in  other  words  a  recovery  with  double  voucher)  it  will  not  only  bar  an  actual  estate 
tail  of  which  he  is  seised,  but  it  will  bar  all  estates  tail  which  have  been  discontinued,  devested,  or  pre- 
viously aliened.  Buxton  v.  Laver,  Cro.  Eliz.  388.  1  Ves.  253.  It  will  also  bar  all  remainders  and  re- 
versions expectant  thereon,  even  though  the  estate  tail  has  been  previously  barred  by  a  fine  with  pro-, 
clamations  levied  by  the  tenant  in  tail.  Sheffield  v.  Ratdiffe,  2  Roll.  Rep.  418.  And  it  appears  to  be 
the  received  opinion,  that  a  recovery  by  the  issue  in  tail  suffered  after  the  death  of  his  ancestor,  who 
had  barred  the  estate  tail  by  a  tine  with  proclamations,  will  bar  all  remainders  and  reversions  which 
were  expectant  on  such  estate  tail.  Fearne's  Posth.  Works,  442. 

Recoveries  are  sometimes  suffered  with  treble  voucher.  The  only  possible  case  however  in  which 
a  recovery  with  treble  voucher  would  seem  to  be  necessary,  is,  where  a  tenant  in  tail  creates  an  estate 
tail  derived  out  of  his  own  estate  tail,  and  the  two  entails  are  existing  at  one  and  the  same  time  in 
distinct  persons,  and  the  intention  is  that  both  should  be  barred ;  here  both  tenants  in  tail  must  be 
vouched.  Where  however  the  intention  is  that  the  derivative  estate  tail  should  not  be  barred,  then 
it  will  be  improper  to  vouch  the  owner  of  it.  And  if  the  owner  of  the  original  estate  tail  is  only 
vouched  the  derivative  estate  tail  instead  of  being  destroyed,  will  be  affirmed. 

It  is  said,  that  when  one  estate  tail  is  derived  out  of  another  estate  tail,  and  both  estates  tail  meet  in 
one  and  the  same  person,  that  a  recovery  in  which  such  person  is  vouched  and  vouches  over  the  com- 
mon vouchee  will  bar  both  estates  tail.  Manxell's  case,  2  Plowd.  8  b.  3  Co.  (>.  It  is  not,  however, 
very  easy  to  suppose  how  two  estates  tail,  one  derived  out  of  the  other,  can  subsist  ia  one  and  the  same 
person  at  one  and  the  same  time. 

land, 
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land,  and  then  take  back  a  new  estate  to  himself  from  the 
discontinuee  in  tail  or  in  fee,  and  then  doth  suffer  a  com- 
mon recovery  with  a  single  voucher ;  by  this  recovery  the 
intail  is  not  barred :  but  by  a  recovery  with  a  double 
voucher  in  these  cases  the  estate  tail  is  barred.  And  there- 
fore as  Mrhere  the  tenant  in  tail  doth  levy  a  fine,  make  a 
feoffment,  or  bargain  and  sell  the  land  by  deed  indented 
and  inrolled,  and  the  writ  is  brought  against  the  conusee, 
feoffee,  or  bargainee,  and  he  doth  vouch  the  tenant  in  tail, 
and  he  doth  vouch  the  common  vouchee ;  this  doth  bar  the 
estate  tail  and  the  remainders  and  reversion  depending 
thereupon :  So  if  in  these  cases  the  conusee,  feoffee,  or 
bargainee,  doth  make  a  new  estate  in  tail  to  the  conusor, 
feoffor,  or  bargainer,  or  he  disseise  the  conusee,  feoffee, 
or  bargainee,  and  then  levy  a  fine,  make  a  feoffment,  or 
bargain  and  sell  to  another  against  whom  the  writ  of  entry 
is  brought,  and  he  vouch  the  tenant  in  tail,  and  he  doth 

vouch  the  common  vouchee;  by  this  recovery  the  first  and  9°;^'  ^'  ,, 
i  *.  -i        t     11  .11  •    j  j  •          «•»  Manxel » 

second   estate  tail  and  all  the  remainders  and   reversions  case  j  8 

depending  thereupon  are  barred.  So  if  lands  be  given  to 
•  P.  46.  /.  S.  and  the  heirs  males  of  the  body  *  of  his  wife  engender- 
ed, aad  he  hath  issue  a  son,  and  after  his  wife  dieth,  and1 
he  discontinue,  and  take  an  estate  to  him  and  the  heirs 
females  of  the  body  of  his  second  wife,  and  after  discon- 
tinue again,  and  take  an  estate  to  him  and  the  heirs  females 
of  his  own  body,  and  after  discontinue  again,  and  the  writ 
of  entry  is  brought  against  the  last  discontinue,  and  he 
doth  vouch  the  tenant  in  tail,  who  doth  enter  into  the  war- 
ranty generally,  and  voucheth  the  common  vouchee ;  this 
is  a  good  recovery  and  a  bar  to  all  the  estates  in  tail,  and 
the  remainders  and  reversions  also.  And  if  A.  before  the 
statute  of  uses  had  been  tenant  in  tail,  and  had  made  a 
feoffment  in  fee  to  B.  and  he  and  B.  had  after  made  a 
feoffment  to  C.  to  the  use  of  A.  and  his  wife  and  the  heirs 
of  their  two  bodies,  and  then  she  had  died,  and  after  A. 
had  entered  upon  C.  the  feoffee,  and  made  a  feoffment  to 
IF.  in  fee,  against  whom  /.  S.  had  brought  a  writ  of  entry, 
and  he  had  vouched  A.  the  tenant  in  tail;  this  had  been 
a  good  recovery,  and  a  bar  to  all  the  estates.  And  if  Co.  3. 5.  6.  3*. 
lands  be  given  to  husband  and  wife  and  the  heirs  of  the 
body  of  the  husband,  with  remainders  over  to  strangers, 
and  the  husband  alone  doth  discontinue  the  whole  land  by 
fine,  feoffment,  or  bargain  and  sale  indented  and  inrolled, 
and  the  writ  of  entry  is  brought  against  the  discontinuee 
and  he  doth  vouch  the  husband  alone  without  the  wife, 
and  the  husband  doth  vouch  the  common  vouchee,  and 
so  a  recovery  is  had ;  this  is  a  good  recovery  for  the  whole 
land,  and  a  bar  to  all  the  estates  in  tail,  and  remainder, 
and  reversion,  but  not  to  the  estate  of  the  wife  for  her 
life  after  the  husband's  death.  But  if  lands  be  given  to 
the  husband  and  wife  and  the  heirs  of  their  two  bodies, 
with  remainders  over  to  strangers,  and  the  husband  alone 
discontinue,  and  the  recovery  is  suffered  as  in  the  last 
case ;  it  seems  this  is  no  bar  to  the  estates  in  tail,  or  re- 
mainder, 
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mainder,  or  reversion,  for  any  part  of  the  land  (a).  And 
vet  it  hinds  bo  given  to  /.  S.  and  /.  D.  in  tail,  and  /.  S. 
discontinue  the  whole,  and  the  writ  of  entry  is  brought 
against  the  discontinuee ;  and  he  vouch  /.  S.  alone ;  this 
is  a  good  recovery  for  the  one  half  of  the  land,  and  a 
bar  to  all  the  estates.  And  if  lands  be  given  as  before,  Hushand  and 
to  husband  and  wife  and  the  heirs  of  their  two  bodies,  wife, 
and  the  writ  of  entry  is  brought  against  them  both,  and 
they  vouch  the  common  vouchee,  or  the  husband  alone 
doth  discontinue,  and  the  writ  is  brought  against  the  dis- 
continuee, and  he  vouch  the  hushand  and  wife  both,  and 
they  enter  into  the  warranty,  and  vouch  the  common 
vouchee  and  so  the  recovery  is  had ;  these  are  good  re- 
coveries for  the  whole,  and  a  bar  to  all  the  estates  in  tail, 
and  to  the  estate  of  the  woman,  and  to  all  other  estates. 

Bro.  37.  And  where  lands  are  given  to  a  man  and  his  wife  and  the 

heirs  of  the   body  of  the   wife;  or   to  the  wife   and  the 
heirs  of  her  body,  and  the  writ  of  entry  is  brought  against 
the    husband   and  wife,    and    they  vouch   *the    common       #  pt  47. 
vouchee ;    these    are  good   recoveries   and   will  bar   the 
husbands  and  wives,  and  the  estates  in  tail,  remainder. 

Plow.  514.  and  reversion.  And  where  a  man  hath  land  in  which 
his  wife  hath  a  jointure,  or  to  which  she  will  have  title 
of  dower  after  his  death,  if  the  writ  of  entry  in  this  case 
be  brought  against  them  both,  and  they  vouch  the  common 
vouchee,  and  so  a  recovery  is  had,  this  recovery  will  bar 
them  both  (6) :  But  the  husband  alone  without  her  cannot 
bar  her  of  any  such  estate  by  a  recovery,  for  she  may 

Co.  3.  5.  i.        falsify  and  avoid  it  after  his  death.     And  if  lands  be  given 

12  Ed.  4.  14.  to  husband  and  wife  and  the  heirs  of  the  body  of  the 
husband,  and  the  writ  of  entry  is  brought  against  the 
husband  alone,  and  he  vouch  the  common  vouchee,  and 
so  a  recovery  is  had  with  a  single  voucher;  this  is  no  good 
recovery  for  any  part  of  the  land,  nor  bar  to  any  of  the 


(a)  By  the  statute  32  Hen.  8.  c.  28.  s.  6,  it  is  enacted,  that  no  feoffment,  fine,  &c.  by  the  husband 
only,  of  any  manors,  &c.  being  the  inheritance  or  freehold  of  the  wife,  during  the  coverture,  between 
them,  shall  in  anywise  be  or  make  a  discontinuance  thereof,  or  be  prejudicial  or  hurtful  to  the  said 
wife  or  her  heirs,  but  that  the  said  wife  or  her  heirs  shall  lawfully  enter  into  any  such  manors,  &c.  any 
such  fine,  feotfrnent,  &c.  to  the  contrary  notwithstanding,  fines  levied  by  the  husband  and  wife  where- 
unto  the  said  wife  is  a  party  or  privy  only  excepted. 

This  act  has  been  construed  liberally  ;  so  that  where  lands  were  given  to  the  husband  and  wife  and 
the  heirs  of  their  two  bodies  and  the  husband  alone  levied  a  fine  thereof,  the  entry  of  the  wife  was 
adjudged  to  be  lawful,  although  the  words  of  the  act  are,  "  being  the  inheritance  or  freehold,  of  the 
wife,"  whereas  the  lands  were  in  this  case  as  well  the  inheritance  and  freehold  of  the  husband  as  of 
the  wife.  See  vol.  1.  176,  and  post,  2.54,  and  also  Saunders  on  Uses,  168. 

Where  husband  and  wife  are  joint  purchasers  in  tail,  remainder  to  the  wife  in  fee,  and  the  husband 
alone  levies  a  fine  and  dies,  this  is  an  alienation  within  the  statute. 

If  the  wife  dies  before  entry,  her  issue  may  enter  (Qw.  unless  she  survives  her  husband),  and  if  she 
has  no  issue  the  person  in  remainder  or  reversion  may  enter  by  the  express  words  of  the  statute. 

This  statute  does  not  extend  to  copyholds,  for  the  words  of  it  only  apply  to  estates  which  pass  by 
common  law  assurances  ;  and  if  it  were  construed  to  comprise  copyholds  the  heir  of  the  wife  would 
become  tenant  without  being  admitted  by  the  lord.  Moor,  596. 

(6)  A  recovery  may  be  used  for  the  purpose  of  barring  a  jointure,  a  title  of  dower,  or  conveying  the 
estate  of  a  married  woman  (2  Co.  74.  78.  10  Co.  43.  Eare  v.  Snow,  Plowd.  504. 514.  Pig.  67.  Incle- 
dun  v.  Northcote,  3  Atk.  430).  But  it  is  not  usual  to  use  it  for  any  of  the  above  purposes,  unless  its 
principal  object  is  to  bar  an  estate  tail.  It  may  also  operate  as  a  conveyance  by  a  person  who  is 
seised  in  fee.  See  3  Co.  5.  Pig.  123.  Webb  v.  Hill,  Cro.  Eliz.  21.  Lockycr  v.  Pal/reman,  Style, 
309,  and  Pig.  198. 

estates, 
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estates,  albeit  the  husband  do  survive  the  wife.  And  yet  Co.  3.  6. 
if  lands  be  given  to  two  others,  and  the  heirs  of  the  body 
of  one  of  them,  the  remainder  over  to  a  stranger,  and 
the  writ  of  entry  is  brought  against  one  of  them,  and  he 
vouch  the  common  vouchee,  and  so  a  recovery  is  had; 
this  is  a  good  recovery,  and  a  bar  to  all  the  estates  for 
the  one  half  of  the  land.  If  lands  be  given  to  A.  in  tail, 
the  remainder  to  B.  in  tail,  the  remainder  to  C.  in  tail, 
the  remainder  to  D.  in  fee,  and  A.  doth  make  a  feoffment 
in  fee,  and  the  writ  of  entry  is  brought  against  the  feoffee, 
and  he  doth  vouch  B.  (being  him  in  the  second  remainder 
in  tail)  to  warranty,  and  he  doth  vouch  the  common 
vouchee f  this  is  a  good  recovery,  and  a  bar  to  the  second 
estate  tail  and  all  the  remainders  and  reversion  depend- 
ing thereupon ;  and  yet  it  is  no  bar  of  the  first  estate  tail 
which  A.  hath.  If  the  writ  of  entry  be  brought  against  curia,  Mic. 
a  mortgagee,  and  he  doth  vouch  the  common  vouchee,  is  Jar.  B.  K. 
and  so  a  recovery  is  had ;  this  is  no  good  recovery  to  bar  So  was  it  held 
or  bind  the  mortgagor,  but  that  he  may  enter  upon  the  9  I11 
condition  broken.  So  if  one  give  lands  to  B.  and  his  c"se  between 
heirs,  so  long  as  C*.  shall  have  heirs  of  his  body,  and  B.  Pell  and 
doth  suffer  a  common  recovery,  and  vouch  the  common  l*»-*>wn. 
vouchee;  this  is  no  good  recovery  to  bar  the  donor  of  the 
possibility,  for  in  both  these  cases  he  that  is  to  be  barred 
hath  no  remainder  or  reversion,  but  an  interest  or  pos- 
sibility which  cannot  receive  a  recompence  in  value.  But 
if  in  these  cases  the  mortgagee  vouch  to  warranty  the 
mortgagor,  or  B.  the  donee  vouch  the  donor,  and  so  they 
Touch  over  the  common  vouchee,  and  so  the  recovery  is 
had  ;  these  will  be  good  recoveries  to  bar  both  them  and 
their  heirs  for  ever.  And  if  one  have  an  estate  in  fee- 
simple  determinable  on  a  limitation  or  a  condition,  as  if 
lands  be  given  to  A.  and  his  heirs  until  B.  pay  to  him 
£100,  and  then  it  shall  remain  to  B.  arid  his  heirs,  and  A. 
in  this  case  doth  suffer  a  common  recovery  and  vouch  the 
common  vouchee ;  it  seems  this  is  no  bar  to  B.  and  his 
heirs,  but  that  upon  payment  of  the  £100  he  shall  have 
*  P.  48.  the  land.  So  if  *  one  by  his  will  devise  his  land  thus, 
I  give  unto  A.  my  son  and  his  heirs  for  ever  my  land 
in  W.  paying  £20  to  B.  when  A.  shall  come  to  twenty- 
one  years  of  age,  and  then  thatvl.  and  his  heirs  shall 
have  it  for  ever,  and  if  A.  shall  die  without  heirs  of  his 
body,  C.  being  then  living,  that  then  C.  shall  have  it  to 
him  and  his  heirs  for  ever,  and  A.  pay  the  £20  to  B. 
at  his  full  age,  and  then  suffer  a  recovery  of  the  land, 
this  is  no  bar  to  C.  of  his  estate.  But  here  it  must  be  Co.  3.  5. 
noted,  that  in  the  cases  before,  where  it  is  said  that  a 
recovery  is  void,  it  is  meant  as  to  the  heirs  and  them  in 
reversion  and  remainder,  for  as  to  the  parties  themselves 
that  do  suffer  the  recovery  the  same  is  for  the  most  part 
good,  and  doth  bind  them  by  way  of  estoppel  and  con- 
clusion. And  it  must  be  noted  also  that  a  stranger, 
that  hath  right  to  the  land  at  the  time  of  the  recovery 
suffered,  is  not  barred  at  all  by  the  recovery  or  by  his 
laches  of  non-claim,  fyc.  as  in  the  case  of  a  fine. 

The 
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The  recoverors  in  common  recoveries  their  heirs  and 
assigns  shall  have  the  like  remedy  against  lessees  for  lives 
or  years  of  the  land  recovered,  their  executors  or  assigns, 
by  distress,  avowry,  or  action  of  debt,  for  the  rents  and 
services  reserved  upon  their  leases  that  shall  be  due  after 
the  same  recoveries  had :  And  also  like  actions  for  waste 
done  after  the  recovery  had :  And  like  remedy  upon  a 
disturbance  in  a  presentation  to  an  advowson,  and  in  like 
manner  and  form  as  the  lessor  should  or  might  have  had 
if  the  same  recoveries  had  never  been  had,  albeit  the 
same  lessees  do  never  attorn  to  the  same  recoverors.  And 
if  a  man  make  a  lease  for  years  to  begin  at  Michaelmas 
reserving  rent,  and  before  Michaelmas  he  suffer  a  re- 
covery ;  in  this  case  the  recoveror  shall  distrain  for  this 
rent,  which  the  lessor  before  the  recovery  could  not 
distrain  for.  But  if  the  recovery  had  not  been  had  ho 
might  have  distrained. 

A  recovery  may  be  defeated,  frustrated  and   avoided 
(which  is  called  the  falsifying  of  a  recovery)  in  part,  or 
in  all,  for  many  causes;  as   for  that  there  is  some  gross 
and  substantial  error  in  the  manner  of  the  proceeding; 
but  a  recovery  is  not  avoidable  for  false  or  incongruous 
latin,  rasure,  interlining,  mis-entering  of  any  warrant  of 
attorney,  mis-returning  or  not  returning  of  the  sheriff, 
or  other  want  of  form  in  words,  and  not  in  matter  of 
substance,  because  it  is  done  by  the  consent  of  the  parties. 
Or  it  may  be  avoided,  for  that  he  against  whom  the  writ 
of  entry  is  brought  is  not  tenant  of  the  freehold  by  right 
or  wrong  at  the  time  of  the  writ  brought,  as  when   the 
writ  is  brought  against  a  stranger  that  hath  nothing  in 
the  land,  and  he  doth  vouch  the  tenant  in  tail  in  posses- 
sion of  the  land.    Or  a  recovery  may  be  avoided,  for  that 
he  that  hath  the  estate  and  the  right  is  neither  party  nor 
privy  to  the  recovery,  as  when  the  writ  of  entry  is  brought 
against  a  disseisor,  and  he  vouch  a  stranger  that  hath  no- 
thing in  the  land,  or  a  recovery  is  had  against  *  the  hus- 
band alone   of  the  land  whereunto  his  wife  hath  title  of 
dower.     Or  a  recovery  may  be  avoided,  for  that  another 
hath  some  estate  in  the  thing  whereof  the  recovery  is  had 
at  the  time  of  the  recovery  suffered,  as  when  there  is  a 
recovery  had  of  land  whereof  there  is  a  lease  or  estate  for 
years,    by   statute,    elegit,  or  the    like.     Or  it  may    be 
avoided,  for  that  the  recovery  is  had  by  covin,  as  when 
it  is  suffered  by  tenant  for  life  to  disinherit  him  in  rever- 
sion, or  when  it  is  gotten   by  some  undue  practice  and 
sinister  dealing ;  for  in  this  case  it  is  sometimes  made  void 
by  a  vacat  or  a  sentence  of  a  court.    And  where  a  reco- 
very is  avoidable  or  reversable  for  any  of  these  or  such 
other  like  causes,  it  must  be  avoided  by  him  whom  it  doth 
concern,  that  is  barred  and  bound  by  the  same  recovery, 
that  should  have  had  the  land  if  the  same  recovery  had 
not  been,  and  not  by  any  other  whom  it  doth  not  concern. 
As  if  an  erroneous  recovery  be  suffered  by  tenant  in  tail, 
in  this  case  his  issues,  or  if  they  fail,  the  next  in  remainder 
or  reversion  shall  defeat  it.     So  also  if  the  land   be  reco- 
vered  against  a  stranger,  the  tenant  in  tail  shall  avoid 
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it:  And  if  the  land  be  recovered  against  him  in  reversion 
or  remainder,  the  tenant  for  years  by  statute  or  elegit 
shall  avoid  it ;  but  in  these  last  cases  they  shall  falsify 
and  avoid  it  during  their  particular  estates  only.  So  also 
the  wife  shall  falsify  the  recovery  suffered  by  her  husband 
alone  as  to  her  title  of  dower  only,  and  no  longer  and 
further.  And  he  in  the  reversion  or  remainder  shall 
falsify  and  avoid  the  recovery  suffered  by  the  tenant  for 
life,  either  in  the  lite-time  of  the  tenant,  or  afterwards. 
But  neither  he  in  reversion  or  remainder,  or  any  one  by 
or  under  him,  or  any  other,  can  falsify  a  recovery  suf- 
fered by  the  tenant  in  tail  in  possession,  except  it  be  for 
some  such  causes  as  before.  And  the  recoveror  himself 
cannot  falsify  a  recovery.  So  neither  can  a  guardian; 
nor  a  tenant  of  a  manor ;  as  if  one  hold  land  of  a  manor, 
and  a  stranger  recover  the  manor  by  a  feigned  title;  a 
tenant  of  the  manor  cannot  falsify  this  recovery.  And 
in  all  these  cases  where  a  recovery  is  avoidable  and  a 
man  hath  power  given  him  to  falsify,  he  must  do  the  same 
sometimes  by  writ  of  error,  as  in  the  case  of  an  erroneous 
proceeding ;  and  sometimes  by  pleading  and  the  setting 
forth  of  the  special  matter,  as  in  the  case  where  the  tenant 
of  the  freehold,  or  when  the  recovery  is  had  by  covin 
against  the  tenant  for  life,  or  the  like;  and  sometimes  by 
the  shewing  and  setting  forth  of  the  practice  to  the  court, 
and  a  motion  made  that  a  meat  may  be  made  upon  the 
judgment  for  the  causes  alledged  (/). 

And 

(/)  The  judgment  obtained  in  a  common  recovery  can  only  be  reversed  by  a  writ  of  error,  which 
must  be  brought  in  the  Court  of  King's  Bench,  unless  the  error  is  in  the  process,  in  which  case 
the  recovery  may  be  reversed  in  the  Court  of  Common  Pleas.  By  the  statute  34  &  35  Hen.  8. 
c.  26.  *.  113.  it  is  enacted,  that  all  judgments  given  at  the  great  sessions  in  Wales  shall -be  redressed 
by  writ  of  error  returnable  in  the  Court  of  King's  Bench  in  England. 

No  person  has  a  right  to  bring  a  writ  of  error  for  the  purpose  of  reversing  a  common  recovery, 
unless  he  has  an.  immediate  interest  in  the  lands  whereof  the  recovery  has  been  suffered.  Anon. 
5  Mod.  396, 

The  right  to  bring  a  writ  of  error  descends  to  the  person  to  whom  the  lands  would  have  descended 
in  case  the  recovery  had  not  been  suffered.  See  Henningliam  v.  Windham,  1  Leon.  261.  In  case  of 
an  attainder  for  high  treason  the  right  of  bringing  a  writ  of  error  to  reverse  a  common  recovery 
does  not  pass  to  the  crown.  Marquess  of  Winchester's  case,  3  Rep.  l.  The  error  assigned  in  a  recovery 
may  either  be  in  fact  or  in  law  ;  but  nothing  can  be  assigned  for  error  which  contradicts  the  record. 
It  follows  from  this  principle,  that  no  incapacity  in  the  vouchee  can  be  assigned  for  error  where  he 
appears  in  person  ;  but  if  a  vouchee  appears  by  attorney  an  averment  may  then  be  made,  either  that 
such  vouchee  died  before  judgment  was  given,  or  that  he  laboured  under  some  personal  disability 
•which  rendered  him  incapable  of  suffering  a  common  recovery.  See  1  Wils.  42.  Holland  v.  Dauntzay, 
Cro.  Eliz.  739.  Stokes  v.  Oliver,  5  Mod.  209. 

A  release  of  errors  from  the  common  vouchee  cannot  be  pleaded  in  bar  of  a  writ  of  error  to  reverse 
a  common  recovery.  Lord  Norrice  v.  The  Marquess  of  Winchester,  Cro.  Eliz.  2. 

By  the  statute  10  and  11  Wm.  c.  4.  it  is  enacted,  that  no  fine  or  common  recovery,  &c.  shall  be 
reversed  or  avoided  for  any  error  or  defect  therein,  unless  the  writ  of  error,  or  suit  for  reversing  of 
such  fine,  recovery,  &c.  be  commenced  or  brought  and  prosecuted  with  effect,  within  twenty  years 
after  such  fine  levied  or  recovery  suffered.  The  ,'econd  section  provides  "  that  if  any  person  who  shall 
be  entitled  to  any  such  writ  of  error  as  aforesaid,  shall,  at  the  time  of  such  title  accrued,  be  within  the 
age  of  twenty-one  years,  or  covert,  won  compos  mentis,  imprisoned,  or  beyond  the  seas,  then  such 
person,  his  or  her  heirs,  executors  or  administrators,  (notwithstanding  the  said  twenty  years  ex- 
pired), shall  and  may  bring  his,  her,  or  their,  writ  of  error  for  the  reversing  of  any  such  fine, 
common  recovery,  &c.  as  he,  she,  or  they,  might  have  brought  in  case  this  act  had  not  been  made, 
so  as  the  same  be  done  within  five  years  after  his  or  her  full  age,  discoverture,  coming  of  sound 
mind,  enlargement  out  of  prison,  or  returning  from  beyond  the  seas,  or  death,  but  not  afterwards, 
or  otherwise." 

Where  a  recovery  is  suffered  of  lands  held  in  ancient  demesne,  it  must  be  reversed  by  a  writ  of 
deceit.  Rex  v.  Firebrace,  Barnes,  258. 

A  common 


CHAP.  in.  OF  A  RECOVERY.  49* 

And  thus  having  done  with  the  common  assurances  that 
are  made  *  by  matter  of  record  (g},  we  come  to  the  common      *  P.  50. 

assurances 

A  common  recovery  suffered  in  a  copyhold  court  can  only  be  reversed  by  petition  to  the  lord  in 
the  nature  of  a  writ  of  false  judgment.  Smith  v.  The  Dean  and  Chapter  of  St.  Paul's  and  Lewis  Ruglf. 
Show.  Cases  in  Parl.  67.  1  Vein.  367. 

An  erroneous  recovery  is  good  till  it  is  reversed,  C.  229.  Although  a  common  recovery  can  only 
be  reversed  by  the  Court  of  Common  Pleas  in  the  first  instance,  and  by  the  Court  of  King's  Bench 
upon  a  writ  of  error  from  the  Court  of  Common  Pleas,  yet  the  Court  of  Chancery  can,  in  fact, 
invalidate  a  common  recovery,  where  it  appears  to  have  been  obtained  by  fraud  or  imposition,  bji 
compelling  the  recoveror,  or  the  parties  taking  niider  the  declaration  of  uses,  to  convey  the  estate 
to  the  person  who  is  entitled  in  equity  to  have  it ;  or  by  declaring  the  recoveror  to  be  a  trustee  &r 
such  person.  Ferris  v.  Ferris,  '2  Abr.  Eq.  695. 

A  court  of  equity  will  also  restrain  the  operation  of  a  recovery  to  those  purposes  for  which  it  was  In- 
tended, and  will  not  allow  it  to  have  a  more  extensive  effect.  Stanhope  v.  Thacker,  Prec.  in  Ch.  433. 

It  may  be  proper  to  observe,  that  it  is  not  for  every  error  that  a  common  recovery  will  be  reversed, 
for  common  recoveries  being  considered  as  common  assurances  they  are  always  favourably  construed 
iu  order  to  effectuate  the  intentions  of  the  parties.  Therefore  where  an  evident  mistake  has  been  made 
in  the  names  or  descriptions  of  the  parties  the  court  allows  the  recovery  to  be  amended.  Chapman 
v.  Bacon,  Pig.  170.  Thurbor  v.  Pantry,  Pig.  171.  Mayor  v.  Coulthard,  2  Blackst.  Rep.  1230.  Lord 
v.  Biscow,  Barnes,  24.  So  where  a  mistake  has  been  made  in  the  description  of  the  estate  intended 
to  be  comprised  in  the  recovery  the  recovery  will  be  amended.  Skinner  v.  Lord,  Pig.  171.  White' 
well  v.  Masters,  Pig.  172.  Brook  v.  Biddolph,  ibid.  But  the  court  will  not  amend  the  parcels  in 
a  recovery,  unless  it  appears  on  the  face  of  the  deed  making  the  tenant  to  the  precise  that  the 
intention  was  to  include  such  parcels.  See  H.  Blackst.  Rep.  72.  Amendments  are  also  allowed  in 
the  writ  of  seisin  and  the  return  thereof.  See  Wilton  v.  Fairfax,  Barnes,  23.  Watson  v.  Lockle>jv 
"I  Wils.  Rep.  2. 

(g-)  A  few  other  points  on  common  recoveries  may  be  noticed  here. 

A  recovery  by  tenant  in  tail  after  attainder  for  treason  will  not  bar  the  remainders,  Jenk.  251. 
Idiots  and  lunatics  are  not  competent  to  suffer  common  recoveries,  though  if  an  idiot  or  lunatic 
does  suffer  one  and  is  vouched  in  person  no  averment  can  afterwards  be  made  that  he  was  an  idiot 
or  lunatic.  But  if  he  is  vouched  by  attorney,  evidence  of  his  incapacity  would,  it  is  presumed,  be 
received  and  the  recovery  defeated  ;  and  evidence  of  incapacity  will  be  admitted  to  invalidate  the 
deed  making  the  tenant  to  the  precipe,  and  by  that  means  the  recovery  may  be  defeated.  Sir  B, 
Wentworth's  case,  Cru.  on  Rec.  186.  and  Humev.  Burton,  ib.  361. 

If  a  tenant  in  tail  is  disseised  and  releases  to  the  disseisor  he  may  nevertheless  suffer  a  common 
recovery  which  will  bur  the  estate  tail  and  the  remainders  and  reversion. 

The  owner  of  a  contingent  or  executory  interest  in  tail  cannot,  it  is  conceived,  by  a  common  re- 
covery bar  either  his  own  interest  (except  by  way  of  estoppel)  or  the  remainders  or  reversion  ex- 
pectant thereon  ;  nor  can  the  issue  in  tail  suffer  a  common  recovery  in  the  life  of  his  ancestor.  Appresa 
v.  Apprese,  Bendloes,  cited  1  Keb.  391.  A  tenant  in  tail  after  possibility  of  issue  extiuct  cannot 
suffer  a  recovery,  p.  144.  But  a  tenant  in  tail  who  has  levied  a  fine  and  barred  the  estate  tail  may  still 
suffer  a  recovery  and  bar  the  remainders  and  reversion,  Cr.  2^6.  And  it  is  the  understood  opinion  of 
the  profession,  that  the  issue  in  tail  after  a  fine  by  his  ancestor  may  also  bar  the  remainders  and  re- 
version by  means  of  a  recovery,  ib.  227. 

Where  several  persons  are  tenants  in  common  or  joint-tenants  in  tail  and  only  some  of  them  are 
vouched,  tlie  recovery  will  be  good  only  for  their  shares  ;  or  where  husband  and  wife  are  tenants  in 
tail  by  entireties,  neither  of  them  alone  ran  bar  the  estate  tail  by  means  of  a  recovery  (3  Co.  5.) 
so  as  to  prejudice  the  other  of  them,  or  bar  the  issue  in  tail,  or  those  in  remainder  or  reversion. 
(Beaumont's  case,  9  Co.  139.  Hob.  257.)  But  when  husband  and  wife  are  tenants  in  tail  by 
moieties,  (that  is,  where  they  had  an  estate  to  them,  and  the  heirs  of  their  bodies  before  their  mar- 
riage,) either  of  them  alone  before  the  marriage,  or  the  husband  alone  after  the  marriage,  may  suffer 
a  common  recovery  and  bar  the  estate  tail  in  his  or  her  moiety. 

If  a  tenant  in  tail  by  purchase  under  a  marriage  settlement  made  by  his  ancestor  ex  parte  maternd, 
with  the  reversion  in  fee  by  descent  ex  parte  malernu,  suffers  a  common  recovery  to  the  use  of  him- 
self in  fee,  the  fee  acquired  by  the  recovery  will  descend  to  his  heirs  ex  parte  paterna.  But  if  he 
takes  the  estate  by  descent  ex  parte  matema,  and  suffers  a  recovery  to  the  use  of  himself  in  fee,  the 
fee  will  descend  to  his  heirs  ex  parte  materna.  Sec  Martin,  ex  dem.  TrcgomKcll  v.  Strachan,  1  Stra. 
1 179.  1  Wils.  Rep.  66.  5  T.  R.  107.  note.  And  it  is  the  same  as  to  copyholds.  See  Roe  v.  Baldwere, 
5  T.  R.  104.  though  query  of  this  case. 

A  common  recovery  operates  as  a  revocation  of  a  prior  devise  of  the  lands  whereof  the  recovery 
is  suffered  -^(Dister  v.  Dister,  Lev.  3.  108.  Marwood  v.  Turner,  3  P.  Wms.  163.)  unless  the  recovery 
is  loflered  for  a  particular  purpose,  in  which  case  it  shall  operate  as  a  revocation  no  further  than  to 
answer  that  purpose. 

A  common  recovery  suffered  by  a  tenant  in  tail  lets  in  all  preceding  incunibranccs  that  he  himself 
has  brought  upon  the  estate  and  renders  valid  all  the  acts  of  ownership  which  he  has  exercised  over 
if,  and  that  whether  such  incumbrances  are  legal  or  equitable  ones  ;  though  as  to  equitable  ones  they 
would  not  be  good  against  a  subsequent  incumbrancer  or  purchaser  without  notice  who  gets  the  leeal 
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assurance*  that  are  made  by  matter  of  fait,  viz.  by  deeds 
and  instruments  of  writing  in  the  country;  wherein  we 
must  stay  a  while  upon  the  learning  of  deeds  in  general, 
and  from  thence  we  shall  descend  to  the  particular  kinds 
of  deeds. 

estate  :  3  Atk.  576.  And  although  a  recovery  be  suffered  for  a  particular  purpose  yet  it  will  confirm 
all  prior  incumbrances.  1  Ch.  Cas.  119. 

An  estate  pur  autre  vie,  or  for  lives,  cannot  be  entailed  within  the  statute  de  donis.  Low  v.  Burron, 
9  P.  Wins.  262.  Where  such  an  estate  is  limited  to  a  man  and  the  heirs  of  his  body  such  a  limitation 
gives  what  is  termed  a  quasi  entail,  which,  with  the  limitations  over,  may  be  barred  by  alienation 
by  fine,  (Wasteneys  v.  Chappies,  1  Bro.  P.  C.  457.)  lease  and  release,  (Duke  of  Grafton  v.  Hammer, 
3  P.  Wms.  266.  note.  Nortonv.  Frecker,  1  Atk.  524.)  bargain  and  sale,  grantor  surrender,  (Baker 
v.  Barley,  2  Vern.  225.  Blake  v.  Blake,  3  Cox's  P.  Wms.  10.  note,)  or  in  equity,  by  articles  ( Was- 
teneys v.  Chappies,  supra.)  And  it  would  seem  that  it  may  also  be  barred  by  will.  Doe  v.  Luxton, 
6  T.  R.  «93. 

As  the  doctrine  relative  to  the  uses  of  fines  has  been  pretty  fully  treated  of,  and  as  the  doctrine 
respecting  the  uses  of  recoveries  is  very  similar  to  it  it  will  not  be  necessary  to  do  much  more  than 
to  refer  to  what  has  been  said  on  the  former  subject.  See  ante,  page  37,  note(n).  It  has  been 
before  noticed,  that  although  uses  cannot  be  declared  on  a  bargain  and  sale,  yet  that  the  making 
of  the  tenant  to  the  prcecipe  by  bargain  and  sale  does  not  prevent  uses  being  declared  of  the  recovery  ; 
for  the  u»es  in  such  a  case  are  not  derived  out  of  the  estate  of  the  bargainee,  b»t  out  of  the  estate 
of  thcrecoveror. 
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Terms  of  the 

law. 

Co.  super  Lit. 

35. 

Terms  of  the 
law. 

Co.  super 
Lit.  229. 143. 
38  H.  6.  25. 


A  DEED  is  a  writing  or  instrument,  written  on  paper  or  i«  A  deed. 
parchment,  sealed  and  delivered,  to  prove  and  testify  Q"*4** 
the  agreement  of  the  parties,  whose  deed  it  is,  to  the 
things  contained  in  the  deed  (a). 

All  deeds  are  either  indented,  or  poll.  The  deed  in-  2.  Quotvplex. 
dented  (which  is  that  which  is  called  an  indenture)  is  Indenture, 
when  the  paper  or  parchment  is  cut  and  indented.  And  ^  p 
it  is  defined  to  be  a  writing  containing  a  conveyance,  bar- 
gain, contract,  covenants,  or  matter  of  agreement,  be- 
tween two  or  more ;  and  is  indented  in  the  top  or  side  an- 
swerable to  another  that  likewise  doth  comprehend  the 
self  same  matter.  And  this  is  so  called  because  it  is 
so  indented;  for  albeit  it  be  called  an  indenture,  and  be- 
gin in  these  words,  Hcec  indentura,  fyc.  yet  if  it  be  not  ac- 
tually indented,  it  is  no  indenture.  And  on  the  other  side, 
if  it  be  not  so  called,  or  these  words  be  omitted,  yet  if  it 
be  indented,  it  is  an  indenture.  And  this  was  anciently 
called  Charta  chyrograrphata  vel  communis,  because  each 
party  had  his  part  (6).  The  deed  poll  is  that  which  is  plain 
without  any  indenting,  when  the  parchment  or  paper  is 
polled  or  cut  even.  And  this  was  anciently  called  charta 
de  una  partc.  And  this  is  single  and  but  one,  which 
the  feoffee,  grantee,  or  lessee,  for  the  most  part  hath. 
The  deed  indented  is  also  sometimes  bipartite,  i.  e.  of  two 
parts,  when  there  are  two  parties  and  two  parts  of  the 
doed.  And  then  commonly  the  feoffor,  grantor,  or  lessor 
hath  the  one  part,  and  the  feoflee,  grantee,  or  lessee,  the 
other  part.  And  sometimes  it  is  tripartite,  L  e.  when  there 
are  three  parties  and  three  parts,  and  then  commonly  each 
party  hath  a  part  of  the  indenture.  And  sometimes  it  is 
quadripartite,  Sfc.  And  according  to  the  parts  they  do 
seal  interchangeably  one  to  another.  And  amongst  these 
parts  the  part  sealed  by  the  feoflbr,  grantor,  or  lessor,  is 
said  to  be  the  principal  or  original,  and  the  rest  are  called 
but  accessary ,  counterparts  or  copies ;  and  yet  all  of  them  Counterparts. 

(a)  There  are  four  kinds  of  common  assurances  by  which  lands  may  be  conveyed.  1st.  Deeds  or 
matters  in  pais,  which  are  assurances  between  private  persons  made,  according  to  the  old  common 
law,  upon  the  very  spot  or  piece  of  land  to  be  transferred  ;  and  therefore  termed  deeds  in  pais,  or  in 
the  country.  2dly.  Matters  of  record,  or  assurances  made  in  the  King's  courts  of  record.  Sdly. 
Assurances  deriving  their  effect  from  special  custom  prevailing  in  some  particular  places,  and  re- 
lating only  to  some  particular  species  of  property.  4thly.  A  devise  contained  in  a  man's  iast  will 
and  testament,  which  does  not  take  effect  until  after  his  death. 

(ft)  The  cases  in  which  an  indenture  is  essentially  necessary  to  the  validity  of  the  assurance  are  not 
numerous.  In  bai -gains  ;uid  sales  under  the  statute  of  Inrolmcnts,  <zl  II.  8.  c.  16.  an  indenture  is 
necessary  ;  and  under  the  act  of  the  13  Eliz,  c.  7.  the  conveyance  by  the  commissioners  under  a 
commission  of  bankrupt  of  the  bankrupt's  real  estate  must  be  by  deed  indented.  And  where  a  power 
is  required  to  be  exercised  by  indenture,  an  indenture  is,  of  cwiroc,  necessary. 

in 
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iu  law  do  make  up  but  one  entire   deed  (c).     These  deeds  Lit.  Sect.  371. 
*P.  51.       also  are  sometimes  *  in  the  first  person,  as  Noveritis,  fyc.  S7it 
me  A.  B.  Sfc.   dedi  fy  concessi,  #c.     And  albeit  it  be  an 
indenture  so  made,  yet  it  is  good   enough.     And  some- 
times they  are  made  in  the  third  person,  as  Hcec  indentura 
tcstatur,  Sfc.    quod  idem  A.  B.  fyc.  dedit  <§r  concessit,  Sfc. 
t  The  deed  poll  is  usually  made  in  the  first  person;  but  if  t  Bro.  Oblig. 
it  be  made  in  the  third  person  it  is  good  enough.    There  ^u^d  3! 
are  divers  other  distinctions  of  deeds  ;  for  some  are  public  \ye'st  Symb. 
that   do    concern  countries,    some   of  the  prince.     And  lib.  i.  part  1. 
some  are  private  between  particular  persons,  and  those  Sect.  46. 
private  persons  or  subjects.     And  these  only  are  intended 
here.     And  of  these  some  are  absolute,  and  some   condi- 
tional:  some  are  inrolled,  and   some  not  inrolled:  some 
concern  the  realty,  and  some  the  personalty :  and  some 
are  mixt.     And  some  of  these  also  contain  matter  of  grant, 
or  gift;  amongst  which,  feoffments,    gifts,  bargains   and 
sales,  grants,  and  leases  are  the  chief.     And  some  of  them 
contain  matter  of  discharge,  as  releases,  acquittances,  an<l 
defeasances,  and  such  like.     And  some  of  them  contain 
other  matter,  as   confirmations,  and  such  like.    Or,    as 
others  distinguish,  some  of  them  are  constitutive  and  mak- 
ing, and  some  are  remissory  or  liberatory.     And  the  first 
sort  are,  some  of  them  creating,  i.  e.  such  whereby  any 
estate,  property,  or  obligation,  not  having  essence  before, 
is  newly  raised  and  created,  as  the  first  grant  of  a  rent, 
common,  way,  &c.  estate  tail,  for  life,  years,  fyc.     And 
some  of  them  are   conveying,  i.  c.  Such  by  which  estates, 
properties,  and  the  like  being  already  created,  are  con- 
veyed to  others,  as  feoffments,  bargains  and  sales,  grants 
over  or  assignments,  surrenders  and  the  like.     Those  that 
are  of  the  last  sort,  are   such   as  do  describe  and   testify 
some  precedent  contract  for  a  duty  or  fact,  to   be   paid, 
performed  or  done,  released  or  discharged ;  of  which  sort 
are  all  acquittances,  releases,  and  other  such  like  matters 
of  discharge. 
N0te.  But  here  by  the  way,  two  things   are  to  be  observed.  See  West. 

1.  That  there  may  be,  and  are,  divers  other  kinds  of  deeds  Sym.  i.  part, 
besides  those  which  are  named  before;  for  every  agree- 
ment put  in  writing,  scaled  and  delivered,  becometha  deed. 
And  attornments,  exchanges,  surrenders,  partitions,  au- 
thorities, commissions,  licences,  revocations,  and  the  like, 
are  usually  made,  given,  done  and  granted  by  deed.  And 
there  are  divers  other  instruments  concerning  mer- 
chants and  other  affairs ;  if  therefore  any  of  these  be  done 
by  deed,  such  a  deed  is  for  the  most  part  subject  to  the 
rules  of  deeds  herein  laid  down.  2.  Albeit  tbatfeofFments, 
gifts,  bargains,  leases,  attornments,  exchanges,  surrend- 
ers, and  such  like  things,  piay  in  divers  cases  be  as  well 
made  and  done  without  as  with  a  deed,  yet  if  a  man  will 

(c)  It  is  usual  for  all  the  parties  to  execute  each  part  of  the  deed,  which  renders  each  an  original.  But 
a  counterpart  of  a  deed  which  had  been  lost  lias  been  held  to  be  sufficient  evidence  of  such  a  deed 
having  been  executed,  and  a  conveyance  decreed  accordingly.  Eyton  v.  Eyton,  I'rec.  in  Cli.  116. 
Where,  however,  two  parts  of  n  deed  of  charter-party  had  been  executed  and  one  part  had  bci-n  lost, 
the  Court  of  Common  Fleas  refused  to  compel  the  charterer  to  grant  inspection  and  a  copy  of  the 
other  part.  See  Street  v.  Browne,  6  Taunt,  Rep.  302. 
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make  his  claim  to  any  thing  given  or  granted  by  such  feoff- 
ment,  gift,  life,  by  deed,  the  deed  must  be  such  a  deed  as 
is  a  good  and  perfect  deed  by  the  rules  hereinafter  laid 
down, 

*  In  every  deed  or  writing  there  are  two  parts  consider- 
able: l.the  external  or  material  part;  i.  c.  the  parchment 
or  paper,  wax,  and  writing  :  "2.  the  internal  or  intellectual 
part ;  i.  c.  the  sense,  force,  virtue  and  operation  of  the 
words  and  matter  therein  contained.  And  in  the  writing, 
context,  or  matter  contained  in  divers  deeds,  as  feoff- 
ments,  grants,  leases,  and  the  like,  there  are  certain 
formal  or  orderly  parts,  which  make  up  the  whole,  of 
which  the  law  doth  take  special  notice;  as,  1.  The  pre- 
mises, the  office  whereof  is  to  rightly  set  down  the  name 
of  the  feoflfor,  grantor,  lessor,  d^c.  feoffee,  grantee,  lessee, 
Sfc.  (rf)  and  to  comprehend  the  certainty  of  the  thing 
granted  or  leased.  And  herein  in  some  deeds  there  is 
also  a  recital  of  some  things  and  in  some  deeds  an  excep- 
tion of  some  part  of  the  thing  granted  before  by  the  deed. 
2.  The  habendum,  the  office  whereof,  is  to  name  again  the 
feoffee,  lessee,  fyc.  and  to  set  forth  what  estate  he  shall 
have,  and  for  what  time  he  shall  hold  the  thing  given  or 
granted.  3.  There  is  set  down  and  expressed  upon  what 
terms  and  conditions  the  estate  of  the  thing  granted  shall 
be  held.  And  therefore  there  is  sometimes  contained 
therein  a  tcncndum,  to  set  forth  by  what  tenure  the  grantee 
shall  hold  the  land  granted  (e).  4.  A  reservation  or  red- 
dcndnm,  to  set  forth  by  what  rent  he  shall  hold  the  land. 
5.  A  condition.  6.  A  warranty.  7.  Covenants.  8.  The 
conclusion  after  this  manner,  In  cujus  rci  testimonium,  fyc. 
wherein  is  set  forth  the  date  of  the  deed,  containing  the 
day,  month,  and  year,  and  the  stile  of  the  king  or  year  of 
our  Lord.  And  all  these  are  sometimes  contained  under 
the  premises  and  the  habendum. 

All  the  parts  of  a  deed  indented  in  judgment  of  law  do 
makeup  but  one  deed,  and  every  part  is  of  as  great  force 
as  all  the  parts  together,  and  they  are  esteemed  the  mutual 
deeds  of  either  party,  and  either  party  may  be  bound  by 
either  part  of  the  same.  And  the  words  of  the  indenture 
are  the  words  of  either  party.  And  albeit  they  be  spoken 
as  the  words  of  the  one  part  only,  yet  they  are  not  his 
words  alone,  but  may  be  applied  to  the  other  party  if  they 
do  more  properly  belong  to  him :  for  every  word  that  is 
doubtful  shall  be  applied  and  expounded  to  be  spoken  by 
him  to  whom  they  will  best  agree  according  to  the  intent 
of  the  parties  ;  and  they  shall  not  be  taken  more  strongly 
against  one,  or  beneficially  for  the  other,  as  the  words  of 
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4.  The  nature 
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dented, and  a 
deed  poll,  with 
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(rf)  Where  the  name  of  the  grantor  has  been  omitted  in  the  granting  part,  the  court,  by  consf  ruction, 
has  supplied  the  omission.  See  Trcthewy  v.  FMisdon,  'J  Vent.  41.  '  Itittler  v.  Elton,  \  Card's  Kep.  12?. 
Garles  V.  Lambert,  Alleyn,  41.  And  where  in  the  granting  part,  the  name  of  the  grantee  has  been 
omitted,  but  inserted  in  the  hubendum,  the  conveyance  has  been  held  to  be  good.  See  Bustard  v. 
Coulter,  Cro.  Eliz.  90S,  &c. 

(e)  Before  the  statute  of  quid  emptorcs,  the  tencndum  was  generally  inserted  to  shew  whether  the 
lands  were  to  be  held  of  the  grantor  or  of  the  superior  lord  :  but  as  the  lands  since  the  statute  can 
only  be.  held  of  the  superior  lord  the  tencndum  ii-ss  become  unnecessary  so  fur  as  its  purpose  was  to 
shew  of  whom  the  lauds  should  be  held  ;  the  ttuendum  too,  was  formerly  used  to  sijjiiify  the  tenure  by 

•which 
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a  deed  poll  shall,    f  If  therefore  A.  by  indenture  enfeoff  B.  t  u  H.  7. 2*. 
upon  condition,   and  then  doth  enter  tor  the  condition  l)er  Bnan- 
broken;  and  in  this  case  it  hath  been  held,  that  A.  in. 
his  pleading  may  shew  forth  the  deed  that  he  himself 
sealed,  and  that  this  is  sufficient.    And  therefore  also  it  is 
thought,  that  an  indenture  made  in  the  first  person,  is  as 
good  in  law,  as  an  indenture  made  in  the  third  person, 
*  P.  53.       when  both  parties  *  have  to  this  put  their  seals ;  for  if  in  Lit.  Sect, 
an  indenture  made  in  the  third  person,  or  in  the  first  per-  373* 
son,  mention  be  made,  that  the  grantor  only  hath  put  his 
seal  and  not  the  grantee,  then  is  the  indenture  only  the 
deed  of  the  grantor ;  but  when  mention  is  made  that  the 
grantee  also  hath  put  his  seal  to  the  indenture,  it  shall  be 
said  to  be  the  deed  of  them  both  (/). 

And  although  both  parts  of  the  indenture  are  bufcas  one  Finche's  law , 
deed,  yet  the  part  of  the  grantor  is   as  the  principal,  and  109. 
the  other  is  not  but  a  counter-part  (g).     And  therefore  if 
the  lessor  only  seal,  and  not  the  lessee,  yet  it  is   as  good 
as  if  both  had  sealed  ;  and  if  there  be  any  difference  be- 
tween the   parts  the  counter-part  shall  be  made  to  agree 
with  the  principal,  and  it  shall  be  deemed  the  misprision  of 
the  clerk. 

Estoppel.  This  deed  is  the  strongest  kind  of  deed  of  the  two ;  for  Plow.  434. 

this  workcth  an  estoppel,  i.  c.  doth  bar  and  conclude  either  4#l« 
party  to  say  or  except  any  thing  against  any  thing  con- 
tained in  it.  For  if  a  lease  be  by  indenture,  both  parties 
are  concluded  to  say,  that  the  lessor  had  nothing  (A)  in  the 
land  at  the  time  of  the  lease  made  ;  so  that  if  the  lessor 
happen  to  have  the  land  after  by  purchase  or  descent,  the 
lessee  may  enter  upon  him  by  way  of  conclusion,  and  the 
lessee  by  estoppel  shall  be  forced  to  pay  his  rent.  But 
it  is  otherwise  of  a  deed  poll,  for  this  is  commonly  but  of 
one  part,  which  is  scaled  by  the  feoflbr,  lessor,  £c.  only. 
And  this  shall  be  expounded  to  be  the  sole  deed  of  the  feof- 
for,  lessor,  Sfc.  and  the  words  therein  contained  shall  be  said 
to  be  his  words,  and  shall  bind  him  only,  and  be  expound- 
ed altogether  in  advantage  of  the  feoflee;  lessee,  Sfc.  and 
against  the  fcoffor,  lessor,  Sfc.  and  this  doth  not  work  any 
estoppel  against  either  party  (t).  But  if  a  deed  be  in- 

which  the  estate  granted  was  to  be  holden ;  viz.  tenendum  per  servilium  militarc,  in  bvrgagio,  in  libero  so- 
cagio,  Sfc;  but  all  these  being  reduced  by  the  statute  12  Car.  2.  c.  24.  into  free  and  common  socage, 
the  tenure  is  now  ne-vef  specified. 

(/)  The  indenture  in  the  third  person  is  the  most  sure,  because  it  is  most  commonly  used.  (,o.  J-jit. 
229  b.  And  where  a  dee4  is  made  between  two  parties,  and  one  of  them  seals  and  delivers  his 
part  and  the  other  docs  not,  yet  the  deed  so  sealed  and  delivered  is  good  to  charge  the  person 
sealing  and  delivering  it.  Crq.  Kliz.  212. 

(g}  When  there  are  several  parts  of  an  indenture,  it  is  now  frequent  in  practice  for  all  the  parties 
to  execute  every  part,  which  renders  them  all  equally  originals  or  principals. 

(h)  But  if  the  indenture  operates  jn  any  degree  to  pass  an  interest  it  shall  not  take  effect  by 
estoppel.  See  Co.  Lit.  and  Booth's  Opinion  printed  Cases. 

(*)  Scd  quare  as  to  \\\c  fcoffor  and  lessor.  In  Co.  Litt.  47  b.  it  is  said,  if  the  lease  be  mr.dc  by  deed 
indented  then  are  both  parties  concluded  •„  but  if  it  be  by  deed  poll  the  lessee  shall  not  be  estopped 
*o  say  that  the  lessor  had  nothing  at  the  time  of  the  lease  made ;  whereby  it  seejns  to  be  implied  that 
the  lessor  shall  be  estopped.— For  a  discussion  of  this  point,  se£  Bac,  Abr.  Leases  (O),  and  the  autho- 
rities there  cited.  On  the  ground  of  a  deed  pojl  being  solely  the  deed  of  the  fcoffor,  and  to  be 
expounded  altogether  in  advantage  of  the  feoffee  it  was  formerly  doubted,  whether  if  A.  by  deed 
poll  granted  lands  in  fee  to  1}.  reserving  a  rent  with  a  clause  of  distress,  whether  this  clause  was  not 
void  and  the  rent  a  rent  seek.  But  it  is  now  held  that  it  is  good,  for  the  feoffor's  acceptance  of  the 
deed  poll  is  sufficient  to  shew  his  assent  to  Jake  the  estate  upon  the  tevuis  contained  in  the  deed  poll. 
.Sulliv.  keel,  p.  JO, 

dented 
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Trin.SBEl.       dented  or  poll,  and  there  be  therein   reciprocal  covenants 

Co.  B.  per         between  them  from  one  to  another,  albeit  (here  be  but  one 

"'    Lit     Par*»  yet  if  eac^  °f  luem  scal    it  alRl  deliver  it  the  one  to 

the  other,  this  is  good  for  both  parties ;  and  each  of  them, 

that  can  get  the  deed  into  his  hand  to  shew  or  plead,  may 

take  advantage  thereof  against  the  other  (/<).     And  in  this 

ease  the  deed  is  usually  kept  by  one  indifferent  between 

them  both. 

See  Grant,  in-       Note  here  first  of  all,  that  some  deeds  are  void  from  the  5.  When  and 
beginning,  and  do  never  take  effect;  and  amongst  these  where  a  deed 
some  are  absolutely  void  against  all  persons,  and  some  are  be^ood'and10 
void  only  to  some  purposes,  and   against  some  persons,  sufficient ;  and 
Some  also  that  are  not  void   from   the  beginning  are,  not-  when  and 
withstanding,  voidable,  and   that  sometimes  by  the  party  where  not; 
himself  that  made  them,  or  any  others,  and  sometimes  by  voidable  06 
others,  and   not  by  himself.     And  some  deeds  are  good  in  initio. 
their  first  creation  and  well  made  at  the  h'rst,  but  become 
void   by  some   matter  ex   post  facto  (/).     And   this   may 
be  cither  by  an  cxtrajudicial  act,  as   rasure,  or  the  like; 
or  by  a  judicial  *  act,  i.  e.  when  by  the  sentence  of  a  court       *  P.  54. 
a  deed  is  damned  and  made  void,  which  is  called  a  vacat  of  A  vacat  of  a 
the  deed  (/«).  decd- 

To 

(fc)  So  he  may  take  advantage  of  it  if  he  can  give  evidence  of  its  contents ;  for  a  profert  is  now 
held  not  to  be  necessary  where  the  deed  is  averred  to  be  in  the  hands  of  the  other  party,  or  to  be  lost. 

(/)And  some  that  at  the  time  of  making  are  voidable,  may  be  made  good  by  some  after  act;  as  a 
feojfment  by  husband  and  wife  of  the  wife's  land  rendering  rent,  tlie  husband  dies,  the  wife  accepts  the 
rent,  this  shall  bind  her.  i'  Krownl.  141.  Puncheon  v.  Legate,  Cro.  Eliz.  749.  • 

Deeds  may  be  avoided  in  different  ways  and  for  various  reasons.  Thus  in  the  case  of  a  deed  poll, 
the  grantee  may  disclaim  the  estate  intended  to  be  given  to  him.  But  in  the  case  of  an  indenture,  if 
the  grantee  executes  it  he  thereby  accepts  the  estate  which  is  conveyed  to  him.  It  is  said  that  a 
disclaimer  of  a  freehold  estate  must  be  in  a  court  of  record,  because  a  freehold  shall  not  be  devestcd 
by  mere  words  in  puis.  Sec  Butler  and  Baker's  case,  3  Rep.  26.  But  terms  of  years  may  be  dis- 
claimed i«  jiais,  and  by  such  disclaimer  the  interest  will  be  devestcd.  3  Hep.  26  b.  Smith  v.  IVhccler, 
1  Vent.  130.  And  with  respect  to  estates  of  freehold  the  usual  practice,  it  is  believed,  now  is  to 
xlisclaim  by  deed  IB  paw.  See  Crcwe  v.  Dickcn,  4  Ves.  98. 

llaznre  or  interlineation  after  the  execution  of  a  deed  avoids  it  where  it  is  altered  in  a  material  part, 
Pigott's  case,  11  Rep.  26.  But  an  interlineation  or  addition  to  a  deed  where  made  before  the  delivery 
of  the  deed  constitutes  a  part  of  the  deed  and  is  therefore  good.  And  wherever  there  is  a  razure  or 
.interlineation,  such  razure  or  interlineation,  it  is  apprehended,  would  be  presumed  to  be  made  before 
the  execution  »f  the  deed,  unless  there  was  proof  to  the  contrary.  In  the  case  of  Fitzgerald  v.  7-Vm- 
tonberg,  (FR/..  R.  201;.)  an  interlineation  by  which  a  power  of  sale  was  enlarged,  was  presumed  to  have 
been  made  at  the  time  of  the  execution  of  the  deed  and  not  after,  nothing  appearing  to  the  contrary. 
Where  any  razure  or  interlineation  however  is  made  in  a  deed  before  it  is  executed,  it  is  advisable  to 
take  notice  of  it  in  the  attestation.  In  the  case  of  Paget  v.  Paget,  (2Cha.  Rep.  187.)  blanks  in  a 
deed  were  filled  up  after  its  execution,  and  though  the  deed  was  not  read  again  to  the  party  nor  re- 
.executed,  yet  it  was  held  to  be  good. 

If  the  seal  of  a  de.ed  is  .torn  off  by  accident,  or  destroyed  by  time,  the  deed  will  still  be  valid  not- 
withstanding the  old  doctrine  to  the  contrary.  Nichols  v.  Uaywood,  Uyer,  69  a.  and  Argol  v.  Cheymy, 
Palm.  403.  But  if  a  bond  or  other  instrument  (except  an  instrument  which  actually  transfers  an 
interest  in  or  issuing  out  of  lands)  is  by  the  mutual  consent  of  the  parties  cancelled  by  tearing  off  the 
seals,  or  otherwise  defacing  it,  such  instrument  becomes  void.  But  where  an  estate  or  interest  in 
lands  has  actually  passed  by  a  deed,  the  cancelling  of  the  deed  will  not  devest  the  estate.  Hudson's 
.case,  Pre.  in  Ch.  235.  Bolton  v.  Carlisle,  2  II.  Bla.  Rep.  2;>9. 

(w)  Although  the  Courts  of  common  law  have  a  jurisdiction  in  matters  of  fraud,  and  on  the  ground 
/of  .fraud  will  set  aside  deeds,  yet  it  has  long  been  the  practice  to  apply  to  a  Court  of  equity  for  the  pur- 
pose of  avoiding  deeds  that  have  been  fraudulently  obtained;  because  a  Court  of  equity  will  allow  of 
averments  and  admit  of  evidence  which  are  not  permitted  in  Courts  .of  law.  There  are  other  cases 
a*  well  as  cases  where  positiye  fraud  has  been  practised  in  which  deeds  and  assignments  will  be  set 
aside;  but  to  enter  fully  into  this  subject,  would  exceed  the  limits  of  a  note:  It  may  not  however  be 
improper  to  take  a  brief  or  general  view  of  it.  Ignorance  or  Misapprehension  of  any  particular  fact  or 
right  is  a  ground  on  which  deeds  are  sometimes  avoided;  but  if  the  fact  or  right  is  from  its  nature 
doubtful,  or  was  equally  unknown  to  both  parties  at  the  time  of  the  deed  or  agreement  being  executed, 
then,  it  would  seem,  there  is  no  ground  for  the  interposition  of  equity. 

Inadequacy  of  consideration  is  also  a  ground  on  which  deeds  or  agreements  may  be  avoided.  The  inade- 
qnacj  however  must  be  considerable  to  induce  the  Court  to  interpose,  (see  i\ir.  Sag  •••ten'*  V~nHnwMwl 
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Things  requi- 
site to  make  a 
deed  good. 


OF  A  DEED. 

To  the  making  of  every  good  deed  containing  any  agree- 
ment, these  things  are  requisite.  1.  Writing:  i.e.  That 
it  he  written  in  parchment  or  paper;  and  that  the  agree- 
ment be  legally  and  formally  set  down,  and  he  sufficient 
in  law  for  the  composition  and  frame  of  the  words.  And 
this  is  called  the  legal  part,  the  judgment  whereof  helongeth 
to  the  judges  of  the  law.  2.  That  there  be  a  person  able  to 
contract,  and  to  be  contracted  with,  and  a  thing  to  be  con- 
tracted for,  and  that  all  these  be  set  down  by  sufficient 
names (n).  3.  Reading:  i.e.  That  if  itvbe  an illiteratMnan 
that  is  to  seal  the  deed,  and  he  desire  to  hear  it  read,  that 
it  be  truly  read,  or  the  contents  thereof  truly  declared  to 
him.  4.  Sealing:  i.e.  That  the  deed  so  written,  be  scaled 
by  the  party  or  some  other  by  his  appointment  (o),  for  a 
further  testimony  of  his  consent  thereunto.  5.  Delivery  : 
i.  c.  That  the  deed  so  written  and  sealed  be  delivered 
by  the  party  or  some  other  by  his  appointment  as 
his  deed.  And  these  last  things  being  matters  of 
tact  are  to  be  tried  by  the  jurors.  6.  That  the  ground, 
foundation,  end,  and  purpose  of  making  the  deed  be 
good  and  not  against  the  law.  Otherwise  in  most  of  these 
cases  the  deed  is  void  nb  initio.  Also  in  some  cases  to 
perfect  ihe  contract,  and  make  the  conveyance  of  the  thing 
intended  to  be  passed  thereby  good,  some  other  ceremo- 
nies or  complements  are  requisite,  as  inrolmeut  ( p), 

livery 
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Purchasers,  2cl  ed.  p.  70.)  unless  there  was  fraud  on  the  part  of  the  purchaser,  or  unless  the  settlor  was 
in  a  situation  of  difficulty  and  distress  and  undue  advantage  taken  of  it;  tor  then  the  fraud  or  the  undue 
advantage  would  afford  a  ground  on  which  to  give  relief  although  the  inadequacy  of  price  was  not  very 
considerable. 

Deeds  or  agreements  obtained  from  persons  of  weak  intellect;  persons  inebriated  ;  by  deception  or 
misrepresentation  ;  by  undue  influence,  as  by  a  present  from  a  child,  or  a  guardian  from  his  ward 
soon  after  he  comes  of  age  ;  will,  generally  speaking,  be  avoided  or  set  aside  :  So  bonds  or  agreements 
for  procuring  or  bringing  about  marriage,  (commonly  called  marriage  brokage  bonds'),  will  be  also 
set  aside ;  as  will  agreements  between  some  of  the  parties  to  a  marriage  contract,  where  such  agree- 
ments are  in  derogation  to  or  inconsistent  with  some  other  agreement.  And  in  some  rases  settlements 
made  by  women  of  their  fortunes,  without  the  knowledge  of  their  intended  husbands,  will  be  set  aside 
in  equity.  But  for  further  information  on  several  of  the  above  subjects,  see  Treatise  on  Settlements, 
pages  363.  491.  and  319. 

(n)  The  names  of  the  parties  are  to  be  so  inserted  in  deeds  as  to  ascertain  them  ;  and  therefore  if  there 
be  sufficient  shewn  to  ascertain  the  grantor  or  grantee,  and  to  distinguish  them  from  all  others,  the 
grant  will  be  good.  The  name  of  the  grantor  or  grantee  is  not  put  in  the  deed  to  any  other  intent 
but  to  make  certainty  of  the  person;  and  therefore  if  the  Duke  of  Suffolk  by  the  name  of  Duke  of 
Suffolk,  without  his  name  of  baptism,  grant  annuity,  &c.  it  is  a  good  grant,  because  there  are  no  more 
Dukes  in  England  of  that  name,  see  Perk.  s.  36.— So  if  a  grant  be  made  to  T.  and  Eltn  his  wife,  when  in 
truth  her  name  is  Emelyn,  yet  the  grant  is  good ;  for  being  called  the  wife  of  T.  reduces  it  to  a  suf- 
ficient certainty.  2  Roll.  Ab.  43. 

Where  there  are  two  persons  of  the  same  name,  and  the  deed  does  not  shew  which  of  them  is  the  per- 
son meant,  yet  it  will  not  be  void  on  that  account  for  uncertainty  ;  but  upon  the  rule,  cerium  est  quod 
cerium  reddl potest,  the  person  meant  may  be  averred.  If,  however,  the  evidence  fails  in  ascertaining 
the  grantee,  then  the  deed  is  void  for  uncertainty.  In  conveyances  by  or  to  corporations,  the  corpo- 
ration should  be  described  by  its  proper  name  in  order  to  distinguish  from  all  other  corporations. 

(o)  It  seldom  happens  that  the  grantor  or  other  party  to  be  bound  by  the  deed,  either  actually  seals 
it  himself,  or  that  it  is  scaled  by  any  third  person  by  his  express  appointment :  The  seal  is  usually  af- 
fixed by  the  person  professionally  employed,  and  the  grantor,  or  other  party  to  be  bound  by  the  deed, 
recognizes  the  seal  to  be  his  ;  and  his  delivery  without  any  other  ceremony  would  amount  to  a  recog- 
nition of  it ;  for  although  it  is  essential  that  the  deed  should  be  sealed,  yet  it  appears  to  be  altogether 
immaterial  by  whom  the  seal  is  affixed. 

(p)  In  bargains  and  sales,  under  the  statute  of  the  $7  Hen.  8.  c.  16.  the  freehold  would  seem  to  pass 
before  inrolment,  for  the  inrolment  is  said  to-have  relation  to  the  execution  of  the  deed.  If,  however, 
the  bargain  and  sale  is  not  enrolled  within  due  time  (six  lunar  months),  then  it  will  be  absolutely  void 
unless  it  can  operate  in  some  other  way — as  a  covenant  to  stand  seised,  the  grant  of  a  reversion,  &c. 
In  the  inrolment  of  the  conveyance  of  a  bankrupt's  freehold  estates,  by  the  commissioners,  under  the 
i<  I  el' the  13  Lliz.  c.  7.  (comnioiih  called  a  bargain  and  sale,  although  not  perhaps  with  strict  pro- 
priety) 
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OF  A  DEED. 

livery  of  seisin  (</),  attornment  (r)  ;  otherwise  the  deed  in 
part  at  least  hccouieth  fruitless  and  vain.  l;or  a  deed  may 
be  void,  either  for  that  the  writing  is  not  on  parchment 
or  paper;  or  being  so,  is  not  legally  and  formally  drawn  ; 
or  being  so,  there  doth  want  a  person  able  to  give,  or 
make,  or  capable  to  have,  or  take,  or  a  thing  to  be  con- 
tracted for;  or  if  so,  for  that  it  is  not  duly  sealed  and  de- 
livered ;  or  if  so,  for  that  it  is  not  truly  read  at  the  time 
of  the  sealing  and  delivery ;  or  if  so,  for  that  it  is  made 
void  by  some  special  law,  as  being  made  upon  an  usurious 
contract,  by  duress,  or  the  like.  Or  it  may  at  least  in 
part  lose  its  force  afterwards  by  neglect  of  inrolment, 
livery  of  seisin,  or  attornment,  in  cases  where  these  things 
are  requisite. 

Every  deed  well  made  must  be  written,  i.  e.  The  agree-  1-  In  respect 
ment  must  be  all  written  before  the  sealing  and  delivery  of  the  writing 
of  it:  for  if  a  man  seal  and  deliver  an  empty  piece  of  pa- 
per or  parchment,  albeit  lie  do  therewithal!  give  command- 
ment that  an  obligation  or  other  matter  shall  be  written  in 
it,  and  this  be  done  accordingly,  yet  this  is  no  good 
deed.  2.  This  writing  must  be  on  paper  or  parchment, 
for  if  an  agreement  be  written  on  a  piece  of  wood,  linen, 
the  bark  of  a  tree,  a  stone,  or  the  like,  and  this  be  sealed 
and  delivered ;  this  is  no  good  deed  (s).  b  But  it  may  be 
written  in  *any  language,  or  in  any  hand.  And  therefore  *  p.  55, 
it  is  held  that  a  deed  written  in  French  or  Latin,  and  in 
Text,  Court,  or  Roman  hand,  as  is  good  as  a  deed  writ- 
ten in  English  and  in  a  Secretary  hand.  c  And  albeit  the 
writing  be  beside  the  lines,  or  the  lines  be  written  crooked, 
yet  this  will  not  hurt  the  deed.  d  And  if  there  be  any 
alteration,  rasure,  or  interlining  made  in  any  part  of  the 
deed  before  the  delivery  of  it;  this  will  not  hurt  the 
deed  (t).  But  in  such  cases  it  is  policy  to  make  a  Memo- 
randum of  it  upon  the  back  of  the  deed,  and  to  give  the 
witnesses  notice  of  it;  for  otherwise  if  it  be  in  any  place 

priety)  no  interest  passes  to  the  assignees  till  inrolment.  This  a8t  however  does  not,  like  the  act  of 
Hen.  8., prescribe  any  particular  time  for  the  inrolment.  Though  by  a  bargain  and  sale  the  freehold  seems 
to  pass  before  inrolment,  provided  the  inrolment  is  duly  made,  yet  it  has  been  held,  that  if  a  man  pur- 
chases an  estate  and  takes  the  conveyance  by  bargain  and  sale  and  before  inrolment  grants  a  lease 
of  the  estate,  that  the  lease  is  void,  and  is  not  rendered  good  by  the  subsequent  inrolment  of  the 
bargain  and  sale.  See  Ishani  v.  Morrice,  Cro.  Car.  110.  The  doctrine  however  that  the  lease  is  void, 
appears  to  be  open  to  much  doubt,  for  even  if  it  was  not  good  as  passing  an  interest,  (though  it  is  con- 
ceived it  would),  yet  it  would  be  good,  it  is  presumed,  by  estoppel.  See  3  Durnf.  and  East's  T.  K.  371. 
Pollexf.  Rep.  68.  and  6  Mod.  258. 

(q)  After  twenty  years  quiet  possession  under  a  feoffincnt,  livery  of  seisin  will  be  presumed.  See 
Rces  v.  Lloyd,  Wightvv.  123.  Or  if  such  a  length  of  time  has  not  elapsed  as  to  afford  a  ground  for  such 
a  presumption,  a  Court  of  equity,  where  the  feoffment  was  made  for  a  valuable  consideration,  would 
order  the  deed  to  be  perfected  by  compelling  the  feoffor  to  give  livery  of  seisin,  see  1  Vern.  196. 

(r)  Attornment  is  now  in  almost  every  case  unnecessary  ;  but  for  further  information  on  this  subject 
sec  the  chapter  on  Attornment. 

(s)Wood  or  stone  may  be  more  durable  and  linen  less  liable  to  erasures,  but  writing  on  paper  or 
parchment  unites  in  itself,  more  perfectly  than  any  other  way,  both  those  desirable  qualities  ;  for  there 
is  nothing  else  so  durable  and  at  the  same  time  so  little  liable  to  alteration.  And  in  order  now  to  give 
perfect  validity  to  a  deed  the  paper  or  parchment  on  which  it  is  written  must  be  impressed  with  the 
proper  stamps,  otherwise  it  cannot  be  given  in  evidence.  The  laws  however  which  require  deeds  to 
be  stamped  do  not  prevent  their  legal  effect  and  operation  where  they  are  not  stamped  or  not  properly 
stamped,  but  only  prevent  their  being  given  in  evidence  till  they  arc  properly  stamped.  The  omission 
therefore  of  the  proper  stamp  when  the  deed  is  executed  is  not  material,  provided  it  is  affixed  before 
the  deed  is  produced  in  evidence. 

(<)Seesuj>ra,page53,  latter  part  of  note(l),  on  the  subject  of  rasurcs  and  interlineations. 

material, 


Perk.  Sect. 
118.  Co.  super 
Lit.  171. 


2]  Co.  super 
Lit.  '^9. 
F.  N.B.  122. 
i>7  H.  6.  9. 
b  Co.  2. 3. 


c  Perk.  Sect. 
123. 

«MVrk.  Sect, 
l.i.'j.  Co. super 
Lit.  22a. 
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material,  as   in  the  name  of  the  grantor,  grantee,  in  the 
limiting  of  the  estate,  or  the  like,  and  especially  if  it  be  in 
a  deed  poll,  the  deed  is  greatly  suspicious.     3.  The  matter  3]  Co.  super 
written,  must  be  legal  and  orderly  for  manner  and  mat-  Lit-  225. 
ter,  i.  e.  There  must  be  words  sufficient  to   set  forth  the 
agreement  and  bind  the   parties ;  for  a  deed  may  be  void 
and  lose  its  virtue  in  all,  or  part,  for  repugnancy,  incer- 
tainty,  and  divers  other  matters :  (whereof  see  in  exposi- 
tion of  Deeds,  infra.')  But   it  is  not  material  whether  the 
deed  be  in  the  first,  or  in   the   third  person,   so  as   the 
words  be  aptly  applied.     For  if  a  deed  poll  be  in  the  third  Fitz.  Fait.  & 
person,  viz.  Qvodprcsens  scriptum  testatur,  Sfc.  quod  idem  A  FeoftmenU,  5. 
dcdit  fy  tradidit,  Sfc.     Or  an  obligation  be  in  the  third  per-     yer  fa* 
son,  vis.  Md  quod  I.  S.  dcbct  I.  D.  £20,  Sfc.  these  are  good 
deeds  notwithstanding  the  statute  of  38  E.  3.  c.  4.  which  is 
meant  only  of  obligations   made   beyond  the  seas.     So  if 
the  words  of  a  deed   indented,  run  in  the  first  person,  it 
is  as  good  as  if  it  were  in  the  third  person.     Neither  is  it  Co.  5. 1221. 
necessary  that  the  English  or  Latin  whereby  it  is   made,  1,°- 
be  true  and  congruous;  for  false  and  incongruous  Latin  or 
English  seldom  or  never  hurteth  a  deed :  for  the  rules  arc, 
Falsa  orthographia  nan  mtiat  char  I  am.     Falsa  yrammutica 
non  vitiat  concessioncm.     Neither  is  it  necessary  that  every  Co.  super 
deed  have  all  the  parts  of  a  deed  before  set  down,  as  pre-  Lit.  6. 
jnises,  Habcndnm,  fyc.  for  a  deed   may  be  good  without 
Habcndnm,  warranty,  reservation,  or   covenant.     And   a  Co. 2.  />. 
deed  is  good,  albeit   these  words  in  the  close  thereof,  In  Dyer  19. 
citjus  rei  tvstimonium  sigillum   mcnm   apposui,  be  omitted  ;  Kelw.70. 
and  albeit  there  be  no  mention  made  in  the  same  that  the 
deed  was  scaled  and  delivered ;  so   as  in  truth  it  be  duly 
sealed  and  delivered,  and  the  sealing  and  delivery  can  be 
proved (u).     Also  a  deed  is  good  albeit  it  mention  no  time  Co.  2.  5.  5. 
or  place  of  date  or  making,  or  have  a   false  date,  i.  c.  be   117> 
dated  at  one  time  and  delivered  at  another;  and   albeit  it  pcik.  Sect, 
have  an  impossible  date,  as   the  30th  of  February,  or   the   120. 
like,  for   anciently  until  the  time  of  E.  2.  and  £.3.  the  Co.  super  Lit. 
deeds  had  no  dati;  because  the  law  was  then   held   to  be,  6- 
that  if  a  deed  were  dated  before  the  time  of  memory  it  was 
not  pleadablc,  except  it  were  of  record,  but  it  might  have 
been  given  in  evidence.     But  he  that  doth  plead  such 
a  deed  without  any  date,  or  with  such  an  impossible  date, 
must  set  forth  the  time  when  it  was  delivered  (x). 

(?t)  Deeds  made  in  pursuance  of  powers,  \vlicre  the  power  not  only  requires  sealing  and  delivering  but 
that  such  sealing  and  delivering  should  be  attested  by  a  certain  number  of  witnesses,  there  not  only  the 
sealing  and  delivering  are  necessary,  but  it  is  necessary  that  mention  should  be  made,  by  way  of  attest- 
ation, of  such  sealing  and  delivering,  otherwise  the  deed  will  be  entirely  void  at  law,  and  if  not  entered 
into  for  a  valuable,  or  at  least  meritorious,  consideration  will  receive  no  aid  in  equity ;  but  for  further 
information  on  this  subject,  see  Mr.  Sugden's  valuable  Treatise  on  Powers.  Deeds  under  powers  are 
sometimes  required,  by  the  power,  to  be  signed  as  well  as  sealed  and  delivered,  and  the  signing  seal- 
ing and  delivering  to  be  attested  by  witnesses;  and  wherever  this  is  the  case  the  attestation  should 
contain  the  word  signed,  as  well  as  tlie  words  "  sealed  and  deliv«red."  The  omission  however,  in  the 
attestation,  of  the  word  '«  signed,"  is,  in  certain  cases  of  deeds  executed  before  the  passing  of  the 
act  of  the  54  Geo.  3.  c.  168.  remedied  by  this  act.  In  creating  pow«rs  of  appointment  to  be  exercised 
with  certain  forms  or  solemnities,  it  is,  generally  speaking,  the  best  merely  to  require  the  deed  to  be 
scaled  and  delivered,  (saying  nothing  about  signing)  and  then  there  will  be  little  probability  that  there 
will  be  any  error  in  the  attestation. 

(a-)  See  accordingly  Dodson  v.  Kayes,  Yelv.  193.  If  two  deeds  bear  date  the  same  day  and  are  mani- 
festly but  one  agreement,  that  shall  be  presumed  to  be  executed  first  which  will  support  the  clear  in- 
tent of  the  parties.  Taylor  v.  Ilordt;  1  It  HIT.  106. 

The 


CHAP.  iv.  OP  A  DEED.  5tf 

Co.  11.73.  The  second  thing  required  in  every  well-made  deed  is,  2.  In  respect 

Plow.  555.        that  the  person  making  it  be  able  to  give,  grant,  make,  or   of  the  person* 
Perk.  Sect.  1.  d()  the  t]  •      containe(i  jn  it;  that  the  person  to  whom  it  is   Pa|;tie8  *"T 

ny«  i  i        /»  ,••.!•  t         •  LJ  i       unto,  and  iir.u- 

See  Grant,        made  be  capable  of  the  thing  to  be  given,  granted,  made   ters  tUereilu 

infra.  or  done  thereby ;  for  if  it  be  made  by,  or  to  any  such  per- 

Numb.  4.          sons  as  are  disabled,  as  infants  (y),  aliens  (z),  women  co- 

fra°  Numb  «   vert  (a),  persons  attainted  of  treason  or  felony  (6),  idiots  (c), 

and  such  like,  it  will  be  void  in  all  or  part.  But  any  person 

natural,  male  or  female,  or  politic,  as  sole  corporations,  or 

corporations  aggregate  of  many,  ecclesiastical  or  temporal, 

(y)  Deeds  or  contracts  made  by  an  infant  from  which  no  apparent  benefit  can  arise  to  him  are  con- 
sidered as  absolutely  void.  But  such  as  he  may  derive  a  benefit  from  are  only  voidable  ;  and  when  he 
conies  of  age  he  may  either  affirm  or  avoid  them  as  he  thinks  fit.  There  arer  however,  some  excep- 
tions to  the  generality  of  this  observation  ;  a*  is  in  the  case  of  marriage  contracts  entered  into  by 
infants,  which,  generally  speaking,  are  binding  upon  them.  (See  Treatise  on  Settlements,  p.  12.) 
So  by  the  custom  of  gavelkind,  an  infant  of  the  age  of  fifteen  years,  may  convey  his  lands  by  feoft- 
ruent  with  livery  proprifr  manu.  (See  Robinson  on  Gavelkind,  193.)  And  in  the  case  of  /ouchv. 
Parsons,  3  Burr.  1794,  it  was  laid  down,  that  where  an  infant  is  corapellable  to  do  any  particular  act, 
his  doing  it  shall  be  binding  upon  him  when  he  comes  of  age.  In  tluit  case  an  infant  mortgagee  had 
conveyed  the  legal  estate  without  any  direction  from  the  Court  of  Chancery  or  Exchequer  under  the 
act  of  the  7  Ann.  c.  19.  and  it  was  held  that  the  conveyance  was  good,,  or  binding  upon  the  infant 
when  he  came  of  age.  The  authority  however  of  this  case  is  justly  called  in  question.  By  the  act 
however  just  noticed,  infant  mortgagees  and  trustees  are  compellable  to  convey  under  the  direction 
of  the  Court  of  Chancery  or  Exchequer. 

(z)  The  policy  of  the  law,  generally  speaking,  prohibits  aliens  from  acquiring  real  estates  to  their 
own  use.  An  alien  friend  however,  who  is  a  merchant ,  may  hold  a  lease  for  years  of  a  house  for  an 
habitation  so  long  as  he  resides  within  the  realm.  Co.  Litt.  2  (b.)  So  with  the  king's  licence,  an- 
alien  may  purchase  and  hold  any  estate  either  freehold  or  leasehold.  An  alien  who  has  been  natu- 
ralized is  under  no  disability  to  purchase  and  hold  lands  ;  and  he  may  hold  even  lands  which  lie  pur- 
chased before  his  naturalization  if  no  prior  office  be  found ;  for  an  act  of  naturalization  cancels  aU> 
antecedent  defects.  An  alien  who  has  been  made  a  denizen  may  hold  lands  purchased  u/ter  his  deni- 
zation,  though  not  such  as  he  purchased  before,  unless  the  letters  of  denization,  granted  before  office 
found,  confirm  his  estate  in  them,  and  then  he  may  hold  them.  It  is  to  be  understood,  than  an  alien 
is  under  no  disability  to  purchase  lauds,  but  only  to  hold  them  for  his  own  benefit.  He  holds  them  in  fact 
for  the  benefit  of  the  king,  and  the  king  upon  office  found,  shall  have  them  by  his  prerogative.  And 
the  alien  can  make  no  alienation  of  them  ;  for  immediately  upon  office  found  they  vest  in  the  king 
notwithstanding  any  prior  attempted  alienation.  And  if  an  alien  purchases  in  the  name  of  a  trus- 
tee, the  king  will  have  the  same  right  as  if  the  purchase  had  been  made  in  the  alien's  own  name.  If 
indeed  the  trustee  should  sell  the  estate  to  a  person  who  had  no  notice  of  the  trust  for  the  alien  in  that 
case,  it  is  conceived,  the  right  of  the  king  would  be  defeated. 

(a)  Generally  speaking,  deeds  executed  by  married  women  (except  a  queen  consort)  for  the  purpose 
of  conveying  away  their  estates  are  absolutely  void,  and  not  merely  voidable.    See  however  the  case 
of  a  fine  where  levied  by  a  feme  covert  as  a  feme  sole,  ante,  p.  7.  note  (w).  And  the  acknowledgement 
after  the  death  of  her  husband  of  a  deed  executed  during  coverture,  may  in  some  cases  amount  to  a 
re-delivery,  and  so  render  it  valid.    Goodright  v.  Straplian,.  Cowp.  Rep.  201. 

A  married  woman  may  without  her  husband  execute  a  mere  naked  authority,  whether  given  before  or 
after  coverture,  and  though,  no  special  words  are  used  to  dispense  with  the  disability  of  coverture. 
And  the  rule  is  the  same  where  both  an  interest  and  an  authority  pass  to  the  wife,  provided  tlui  autho- 
rity is  collateral  to  and  does  not  flow  from  the  interest.  (See  Mr.  Sugden's  Treatise  on  Powers. )  A- 
married  woman  may  also  convey  lands  in  performance  of  a  condition  where  such  latid&  are  vested  ia 
her  on  condition  to  convey  to  others. 

A  power  to.  convey  lands  is  now  frequently  given  to  married  women  by  means- of  a  conveyance  to 
uses.  See  Treatise  on  Marriage  Settlements,  p.  334,  whe»e  this  subject  is  fully  treated. 

If  a  husband  abjures  the  realm,  or  is  banished,  he  is  tliewby  become  ciciliter  mwtuus,  and  his  wife 
is  considered  as  a  feme  sole  and  may  act  in  all  things  as  if  her  husband  wece  naturally  dead; 

(b)  Persons  attainted   of  treason,  felony,    or  premunire,  are  incapable  of  conveying  away  theit 
estates  from  the  time  when  the  offence  was  committed  provided  an  attainder  follows ;  fox  otherwise 
the  king  would  be  defeated  of  his  forfeiture,  and  the  lord  of  his  escheat. 

(c)  All  deeds  and  instruments  executed  by  idiots  and  lunatics  are  totally  voidr  though  by  the  com- 
mon law  neither  un  idiot  or  lunatic  could  avoid  his  own  deed.    For  fuller  information  however  on  the 
law  relating  to  idiots  and  lunatics,  see  Mr.  Collinson's  Treatise  on  the  subject,  and   also  see  Mr. 
Fonblanquc's  Treatise  on  Equity  ;  and  see  supra,  pages  6  and  49.  notes  (t)  and  (g),  relative  to  fines  ami 
recoveries  by  persons  non  compos  mentis*    Bythcstat.  4  Gco.  t.  c.  10.    Idiots,  lunatics,  and  persons 
non  compos  mentis,  being  trustees  or  mortgagees,  or  their  committees,  are  enabled  to  convey  under 
the  direction  of  the  Court  of  Chancery. 

not 
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not  disabled  by  law,  may  give  or  take  by  deed.  Also  there 
must  be  some  matter,  whereabout  the  contract  may  be 
conversant.  It  is  therefore  said,  that  in  every  grant  there 
must  be  grantor,  grantee,  and  a  thing  to  be  granted,  and 
in  every  obligation  an  obligor,  obligee,  and  thing  to  which 
the  obligor  is  bound :  and  so  of  feoffments  and  other  deeds. 

The  third  thing  required  in  every  well-made  deed  is,  Co.?.  9. 11.27. 
That  if  the  party  that  is  to  seal  it  be  a  blind  or  an  illiterate  1*  H.  8. 26. 
man,  and  desire  to  hear  it  read,  that  it  be  so;  for  if  such 
a  man  be  to  seal  a  deed,  and  he  desire  to  hear  it,  or  to 
hear  the  contents  of  it  read  or  declared  to  him  first,  and  it 
be  not  done,  and  he  afterwards  seal  and  deliver  it,  this  is 
no  good  deed.  So  if  upon  or  without  any  such  request 
made  by  him  that  is  to  seal  and  deliver  it,  the  party  him- 
self to  whom  it  is  made,  or  a  stranger,  shall  read  the 
deed,  or  declare  the  contents  thereof,  falsely  and  other- 
wise than  in  truth  it  is,  the  deed  will  be  void,  at  least  for 
so  much  as  is  so  misread  or  misdeclared.  But  if  the  party 
himself  that  is  to  seal  and  deliver  it,  before  the  sealing  and 
delivery  thereof  cause  another  that  is  a  stranger  covinously 
to  read  it,  or  to  declare  the  contents  thereof  falsely  to  him, 
and  otherwise  than  it  is,  of  purpose  to  make  the  deed  void, 
this  will  not  hurt  the  deed.  So  if  the  party  that  is  to  seal 
the  deed,  can  read  himself  and  doth  not,  or  being  an  illi- 
terate or  a  blind  man,  doth  not  require  to  hear  the  deed 
read,  or  the  contents  thereof  declared,  in  these  cases  al- 
beit the  deed  be  contrary  to  his  mind,  yet  it  is  good  and 
unavoidable  (rf). 

The  fourth  thing  required  in   every  well-made  deed  is,  Terms  of  the 
That  it  be  sealed  :  but  this  sealing  of  deeds  in  times  past  law- 
was  not  used,  for  the  Saxons  used  only  to  subscribe  their  J^'sas >SMper 
names,  and  to  add  the  sign  of  the  cross,  and  to  set  down  a  co.*2.  4.'a. 
great  number  of  witnesses.     And  afterwards  the  Normans  Perk.  Sect, 
brought  in  with  them  the  sealing  of  deeds ;  but  by  degrees,  129. 
for  first  the  Kings  and  a  few  of  the  nobility  used  it,  and 
to  seal  with  their  seals  of  arms ;  afterwards  all  the  nobility 
used  it,  and  then  the  gentlemen,  and   about  the  time  of 
E.  3,  all  men  began  to  use  sealing  of  deeds,  which  hath 
been  continued  ever  since,  so  that  now  it  is  of  necessity, 
in  so  much   that  if  a  deed  be  never  so  well  written   before 
and  delivered  afterwards,  yet  if  it  be  *  not  sealed  between 
(e)  the  writing  and  delivery,  it  is  not  a  good  deed.     But 
if  a  stranger  seal  it  by  the  allowance   or  commandment 
precedent,  or  agreement  subsequent,  of  him  that  is  to  seal 
it,  before  the  delivery  of  it,  it  is  as  well  as  if  the  party  to 
the  deed  did  seal  it  himself.    And  therefore  if  another  man 
seal  a  deed  of  mind,  and  I  take  it  up  after  it  is  sealed  and 
deliver  it  as  my  deed  ;  this  is  said  to  be  a  good  agreement 
to,  and  allowance  of  the   sealing,  and  so  a  good  deed. 


Perk.  Sect. 
130.    131.  134. 


(d)  A  deed  must  be  read  whenever  any  of  the  parties  require  it ;  if  not,  the  deed  will  be  void  as  to 
the  party  requiring  it  to  be  read.  If  a  person  can,  he  should  read  it  himself;  and  if  he  be  blind  or 
illiterate,  some  other  person  should  read  it  for  him.  In  the  case  of  Bennet  v.  Vade  and  others, 
2Atk.  327.  the  fact,  that  neither  the  rough  draft  of  the  conveyance  nor  the  engrossment  of  it  was 
read  to  the  grantor  before  the  execution  of  the  deed,  was  held  by  Lord  Hardtvicke  to  he  a  badge 
of  fraud,  and  was  one  of  the  grounds  upon  which  lie  relieved  against  the  deed  in  that  case. 

\e)  See  next  note,  as  to  tin-  necessity  of  the  deed  being  sealed  Ltlween  the  writing  and  delivery. 

And 
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Perk.  Sect.       And  if  the  party  seal  the  deed  with  any  seal  besides  his 

I30.i5i.i32.    own>  or  with  a  stick,  or  any  such  like  thing  which  doth 

make  a  print,  it  is  good.     And  although  it  be  a  corporation 

that  doth  make  the   deed,   yet  they  may  seal   with  any 

other  seal  besides  their  common  seal,  and  the  deed  never 

Perk.  Sect.        the  worse.     And  if  there  be  twenty  to  seal  one  deed,  and 

134«  they  seal  all  upon  one  piece  of  wax  and  with  one  seal,  yet 

if  they  make  distinct  and  several   prints;  this  is  a  very 

sufficient  sealing,  and  the  deed  is  good  enough  (f). 

Co  t  4  5.  Th-e    fifth   thing   required   ill   every  well-made  deed  is,  5.  In  respect 

Perk.' Sect.       That  there  be  a  delivery  of  it.     And  for  this   it  must  be  °Jf  }jicadnljvt' 
137.  9  H.  6.      known,  that  delivery  is  either  actual,  i.e.  by  doing  some-  wnat*tallbe 
thing  and  saying  nothing,  or  else  verbal,  ?'.  e.  by  saying  said  a  good  de- 
something  and  doing  nothing,   or  it  may  be  by  both  :  And  livery  ;  or  not. 
either  of  these  may  make  a  good  delivery  and   a  perfect  1-  *"  ^J^* 
deed.     But  by  one  or  both  of  these  it  must  be  made ;  for  that  j^  majte 
otherwise,  albeit  it  be  never  so  well  sealed  and  written,  it. 
yet  is  the  deed  of  no  force.     And  though  the  party  to 
whom  it  is  made  take  it  to  himself,  or  happen  to  get  it 
into  his  hands,  yet  will  it  do  him  no  good,  nor  him  that 
Perk.  Sert.       made  it  any  hurt,  until  it  be  delivered.     And  a  deed  may 
137.    9  H.  6.     be  delivered  by  the  party  himself  that  doth  make  it,  or  by 
g'^"-11'       any  other  by  his  appointment  or  authority  precedent,  or 
17*! ,3.  3.         assent  or  agreement  subsequent,  for  omnis  ratihabitioinan- 
dato  cequiparatur.  And  when  it  is  delivered  by  another  that 
hath   a  good  authority  and  doth  pursue  it,  it  is  as  good  a 
deed,  as  if  it  were  delivered  by  the  party  himself  (,9),  but  if 
he  do  not  pursue  his  authority,  then  it  is  otherwise.     And 
therefore  if  a  deed,  or  the  contents  thereof,  be  read  or 
declared  to  a  man  that  is  to  seal  it ;  and  he  (being  illite- 
rate) doth  deliver  it  to  a  stranger,  and  bid  him  examine  it : 
and  if  it  be  so  as  it  was  read  to  him,  then  to  deliver  it  as 
his  deed,  otherwise  to  re-deliver  it  to  him  again  that  made 
it;  in  this  case  if  the  deed  be,  in  truth,  otherwise  than   it 
was  read,  and  yet  notwithstanding  he,  to  whom  it  was  de- 
livered, doth  deliver  it  to  him,  to  whom   it  is  made,  this 
delivery  shall  not  avail,  neither  is  the  deed  by  this  deli- 
very become  a  good  deed. 

(/)  No  instrument  can,  technically  speaking,  be  a  deed  unless  it  is  sealed ;  and  it  seems  to  be  consi- 
dered essential  to  the  validity  of  the  instrument  as  a  deed  that  an  impression  must  be  made  on  the 
wax  or  other  substance  constituting  the  seal ;  ami  such  impression  must  be  made  before  the  delivery 
of  the  deed.  It  is  apprehended  however,  that  if  there  is  an  impression  at  the  time  of  the  delivery,  it 
is  sufficient  without  regarding  whether  it  was  made  before  or  after  the  instrument  was  written.  It  is 
absolutely  necessary  that  the  party  whose  deed  it  is  should  not  only  seal  (or  adopt  the  sealing,)  but 
in  most  cases  he  must  sign  it  also  ;  for  it  is  enacted  by  the  statute  of  frauds,  (29  Car.  2.  c.  3.)  that  all 
leases,  estates,  interests  of  freehold,  or  terms  for  years,  or  any  uncertain  interest  in  or  out  of  lands 
or  tenements,  not  put  in  writing,  and  signed  by  the  parties  making  them  or  their  agents,  authorized  by 
writing,  shall  have  no  greater  effect  than  as  estates  at  will ;  except  leases  not  exceeding  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  shall  be  two-thirds  at  least  of  the  full  im- 
proved value  of  the  thing  demised  ;  and  no  such  estates  or  uncertain  interests,  not  being  copyhold,  &c. 
shall  be  assigned,  granted,  or  surrendered,  unless  by  deed  or  note  in  writing,  signed  as  aforesaid, 
or  by  act  and  operation  of  law. 

(#•)  A  person  may  appoint  another  to  be  his  attorney,  to  execute  a  deed  for  him.  But  in  such 
case  it  must  be  executed  in  the  name  of  the  principal  and  not  of  the  attorney.  It  would  appear, 
that  if  the  grantor  is  present,  and  assents  to  the  execution  of  the  deed  by  a  third  person,  that  his 
assent  is  a  sufficient  authority,  and  that  the  deed  will  be  good  :  Thus,  the  execution  of  a  deed  by_ 
one  partner  for  himself  and  his  co-partner,  who  was  present  and  assenting,  was,  in  the  case  ot 
Bullv.  DuruttrviUe,  (4  T.  R.  313.)  held  to  be  the  deed  of  both.  (Though  query  of  this  case.)  In 
Hatrison  v.  %/.«,  however  (7  T.  K.  '207.)  one  partner  in  the  absence  of  the  other,  and  without  lus 
authority,  extctitcd  the  deed  for  both,  and  it  was  held  that  one  partner,  as  such,  cannot  bind  the  other 
by  dt-ed. 
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OF  A  DEED. 

And  so  also  a  deed  may  be  delivered  to  the  party  him- 
self to  whom  it  is  made,  or  to  any  other  by  sufficient  au- 
thority from  him :  or  it  may  be  delivered  to  any  stranger 
for,  and  in  the  behalf,  and  to  the  vise  of,  him  to  whom  it 
is  made,  without  authority  (A).  But  if  it  be  delivered  *  to 
a  stranger  without  any  such  declaration,  intention,  or  in- 
timation, unless.it  be  in  case  where  it  is  delivered  as  an 
escrow,  it  seems  this  is  not  a  sufficient  delivery  (i).  And 
yet  if  an  obligation  be  made  to  the  use  of  a  third  person 
expressed  by  the  deed,  and  the  obligor  deliver  it  to  him  to 
whose  use  it  is  made ;  this  is  said  to  be  a  good  delivery. 
And  albeit  it  be  delivered  before  or  after  the  day  of  the 
date  of  it,  yet  it  is  good  enough :  but  if  it  be  delivered  be- 
fore it  be  sealed  it  is  nothing  worth  (k).  And  where  it  is 
delivered  before  the  date,  yet  in  the  pleading  of  it,  it  must 
not  be  so  set  forth. 

If  I  have  sealed  my  deed,  and  after  I  deliver  it  to  him 
to  whom  it  is  made,  or  to  some  other  by  his  appointment, 
and  say  nothing,  this  is  a  good  delivery :  so  if  1  take  the 
deed  in  my  hand  and  use  these  or  the  like  words ;  here 
take  it,  or  this  will  serve,  or  I  deliver  this  as  my  deed,  or 
I  deliver  it  to  you,  these  are  good  deliveries.  So  if  I 
make  a  deed  of  land  to  another,  and  being  upon  the  land, 
I  deliver  the  deed  to  him  in  the  name  of  seisin  of  the  land  ; 
this  is  a  good  delivery.  So  if  the  deed  be  sealed  and  lying 
in  a  window,  or  on  a  table,  and  I  use  these  or  the  like 
words,  there  it  is,  take  it  as  my  deed;  this  is  a  good  de- 
livery and  doth  perfect  the  deed ;  for  as  a  deed  may  be  de- 
livered by  words  without  deeds,  so  may  it  also  be  delivered 
by  deeds  without  words  (/).  But  if  a  man  seal  and  ac- 
knowledge before  a  Mayor,  or  other  officer  appointed  for 
that  purpose,  a  writing  provided  for  a  statute  or  a  recog- 
nizance, this  acknowledgment  before  such  an  officer  shall 
not  amount  to  a  delivery  of  the  deed  so  as  to  make  it  a 
good  obligation,  if  it  happen  not  to  be  a  good  statute  or 
recognizance  (in). 

(A)  The  delivery  of  a  deed  may  be  either  absolute,  as  by  delivering  it  to  the  grantee  himself  or  to 
some  third  person  for  him  without  any  condition  or  qualification;  or  it  may  be  conditional,  as  a  deli- 
very to  some  third  person  to  keep  till  some  act  is  done  by  the  grantee  ;  in  which  case  it  is  not  delivered 
as  a  deed  but  as  an  escrow  ;  that  is,  a  scrowl  or  writing  which  is  not  to  take  effect  or  to  operate  as 
a  deed  till  the  act  required  to  be  done  by  the  grantee  is  actually  performed.  Delivery  of  a  deed  as  an 
escrow  vests  the  right  to  the  deed  in  the  party  for  whose  benefit  it  is  delivered  subject  to  the  per- 
formance of  the  condition  on  which  it  is  delivered.  6  Taunt.  Rep.  12. 

(i)  When  an  instrument  is  delivered  to  a  stronger  without  saying  at  the  time  of  the  delivery  for  what 
purpose  or  for  what  reason  it  is  so  delivered,  no  inference  as  to  intention  arises  from  the  mere  act  of 
delivery ;  but  if  the  delivery  is  to  the  party  who  takes  an  interest  under  the  deed,  the  delivery  in 
that  case  raises  the  presumption  that  the  deed  is  to  become  the  deed  of  the  party  to  whom  it  is  deli- 
vered. 

(fc)  A  deed  takes  effect  by  the  delivery,  and  it  is  not  material  whether  the  delivery  be  before  or 
after  the  date ;  if  it  is  delivered  before  the  date  and  one  of  the  parties  dies  before  the  date,  but  after 
the  delivery,  the  deed  is  nevertheless  good.  2  Co.  4  b. 

(/)  But  if  a  man  throws  a  writing  on  a  table  and  says  nothing  and  the  party  takes  it,  this  does  not 
amount  to  a  delivery  unless  it  be  found  to  have  been  put  there  with  intent  to  be  delivered  to  the 
party.  Ow.  95.  1  Leon.  140. — If  a  patron  draws  a  presentation  in  writing  and  puts  his  seal  to  it 
and  leaves  it  in  his  study,  and  the  party  for  whom  it  is  intended  gets  it  without  the  privity  or  licence  of 
the  patron  and  brings  it  to  the  bishop  and  is  thereupon  instituted  and  inducted,  yet  it  is  all  void  and 
no  presentation  at  all.  Grendit  v.  Baker,  Yelv.  7. 

(»i)  Debt  may  be  brought  upon  a  statute  staple  or  merchant,  for  the  words  "  obligari  et  teneri'' 
make  it  an  obligation  although  it  be  not  a  statute  to  all  intents;  for  by  delivery  of  the  party  it  is 
an  obligation,  but  not  a  statute  until  the  mayor's  hand  be  put  to  it.  Cro.  Eliz.  356.  Hollingswortk 
v.  Ancue. 

The 


Adjudged 
Trin.  37  El. 
B.R. 


CHAP.  IV. 

19H.8.  Kclw. 
88.     14  H.  8. 
1>S>.     18  H.  (5. 
4?.  IVrk.Scet. 
MO,  Ml,   142. 
i:>8.  1 1:>,  14-1. 
Fitz.  I'Yotf- 
nu-utsand  Fait. 
4.  13.    la  Co. 
«>.  ir>7.   super 

Lit.  da.  ;>6. 


*  P. 


OF  A  DEED. 

The  delivery  of  a  deed  as  an  escrow  is  said  to  be  where  As  an  escrow, 
one  doth   make   and  seal  a  deed,  and   deliver  it  unto  a 
stranger  until  certain  conditions  be  performed,  and  then  to 
be  delh  ered  to  him  to  whom  the  deed  is  made*  to  take  ef- 
fect as  his  deed.     And  so  a  man  may  deliver  a  deed,  and 
such  a  delivery  is  good.     But  in  this  case  two  cautions 
must  be  heeded.     1.  That  the  form   of  words  used  in  the 
delivery  of  A  deed   in  this   manner  be  apt  and   proper. 
2.  That  the  deed  be  delivered  to  one  that  is  a  stranger  to 
it,  and  not  to  the  party  himself  to  whom  it  is  made  (ri). — 
The  words  therefore  that  are  used  in  the  delivery  must  be 
after  this  manner :  I  deliver  this  to  you  as  an  escrow,  to 
deliver  to  the  party  as  my  deed,  upon  condition  that  he  do 
deliver  to  you  £20  for  me,'  or  upon  condition  that  he  de- 
liver up  the  old  bond  he  hath  of  mine  for  the  same  money, 
or  as  the  case  is.     Or  else  it  must  be  thus :   I  deliver  this 
as  an  escrow  to  you,  to  keep  until  such  a  day,  Sfc.  upon 
condition  that  if  before  that  day  he  to  whom  the  escrow  is 
made  shall  pay  to  me  £10,  or  give  to  me  a  horse,  or  in- 
feoff  me  of  the  manor  of  Dale,  or  perform  any  other  con- 
dition ;  that  then  you  shall  deliver  this  escrow  to  him  as 
my  deed.     For  if  when  I   shall   deliver  the  deed  to  the 
stranger,  I  shall  use  these  *  or  the  like  words;  I  deliver 
this  to  you  as  my  deed,  and  that  you  shall  deliver  it  to  the 
party  upon  certain  conditions;  or,  I  deliver  this  to  you  as 
my  deed  to  deliver  to  him  to  whom  it  is  made  when  he 
comes  to  London;  in  these  cases  the  deed  doth  take   efl'ect 
presently,  and  the  party  is  not  bound  to  perform  any  of 
the  conditions.     So  it  must  be  delivered  to  a  stranger;  for 
if  I  seal  my  deed  and  deliver  it  to  the  party  himself  to 
whom  it  is  made  as  an  escrow  upon  certain  conditions,  $~c. 
in  this  case  let  the  form  of  the  words  be  what  it  will,  the 
delivery  is  absolute,  and  the  deed  shall  take  efl'ect  as  his 
deed  presently,  and  the  party  is  not  bound  to  perform  the 
conditions  (o);  for,  In  traditionibus   chartarum,  non  quod, 
dictum,  scd  quod  faclum,  cst  inspicitur.     'But  in  the  first 
cases  before,  where  the  deed  is  delivered  to    a  stranger, 
and  apt  words  are  used  in  the  delivery  thereof,  it  is  of  no 
more  force  until  the  conditions    be  performed,  than  if  I 
had  made  it,  and  laid  it  by  me,  and  not  delivered  it  at  all; 
and  therefore  in  that  case  albeit  the  party  get  it  into  his 
hands  before  the  conditions  be   performed,    yet  he  can 
make  no  use   of  it  at  all,  neither  will  it  do  him  any  good. 
f  But  when  the  conditions  are  performed,  and  the  deed  is 
delivered  over,  then  the  deed  shall  take  as  much  effect  as 
if  it  were  delivered  immediately  to  the  party  to  whom  it  is 
made,  g  and  no  act  of  God  or  man  can  hinder  or  prevent 
this  effect   then,  if  the  party  that  doth  make  it  be  not  at, 
the  time  of  making  thereof  disabled  to  make  it.   He  there- 
fore, that  is  trusted  with  the  keeping  and  delivering  of 
such  a  writing,  ought  not   to  deliver  it  before  the  condi- 
tions be  performed  (p) ;  and  when  the  conditions  be  per- 

(n)  See  accordingly  Wkyddon's  case,  Cro.  Eliz.  520. — ibid.  835.  884. 

(o)  The  non-performance  however  of  the  conditions  would  attbrd  a  ground  of  relief  in  equity. 

(p)  A  delivery  to  the  party  before  the  conditions  are  performed  would,  it  is  conceived,  be  com- 
pletely nugatory  ;  as  such  a  delivery  would  not  be  warranted  by  the  authority  given  to  the  party  to 
whom  Ihe  deed  was  delivered  as  an  escrow. 

H  formed, 
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formed,  he  ought  not  to  keep  it,  but  to  deliver  it  to  the 
party.  For  it  may  be  made  a  question,  whether  the  deed 
be  perfect,  before  he  hath  delivered  it  over  to  the  party 
according  to  the  authority  given  him.  Howbeit  it  seems 
the  delivery  is  good,  for  it  is  said  in  this  case,  that  if  ei- 
ther of  the  parties  to  the  deed  die  before  the  conditions 
be  performed,  and  the  conditions  be  after  performed,  that 
the  deed  is  good ;  for  there  was  traditio  inchoata  in  the 
life-time  of  the  parties;  4"  postea  consummata  existens  by 
the  performance  of  the  conditions,  it  taketh  its  effect  by 
the  first  delivery,  without  any  new  or  second  delivery  ; 
and  the  second  delivery  is  but  the  execution  and  consum- 
mation of  the  first  delivery.  And  therefore  if  an  infant, 
or  woman  covert,  deliver  a  deed  as  an  escrow  to  a  stran- 
ger, and  before  the  conditions  are  performed,  the  infant 
is  become  of  full  age,  or  the  woman  is  become  sole,  yet 
the  deed  in  these  cases  is  not  become  good.  And  yet  if  a 
disseisee  make  a  deed  purporting  a  lease  for  years,  and 
deliver  it  to  a  stranger  out  of  the  land  as  an  escrow,  and 
bid  him  enter  into  the  land,  and  deliver  it  as  his  deed, 
and  he  do  so,  this  is  a  good  deed,  and  a  good  lease,  so 
that  to  some  purposes  it  hath  relation  to  the  time  of  the 
first  .delivery,  and  to  some  purposes  not. 

In  case  where  a  deed  is  merely  void,  and  doth  take  no 
eflect  by  the  first  delivery,  as  where  a  woman  covert  doth 
seal  and  deliver  a  deed,  or  the  like,  and  she  after,  being 
sole,  after  her  husband's  death,  doth  deliver  the  deed 
again,  in  this  case  the  deed  is  become  good  (q).  So  where 
a  deed  originally  good,  doth  become  void  by  matter  ex 
post  facto,  as  by  breaking  the  seal,  or  the  like  (r)  ;  if  the 
party  to  the  deed  seal  and  deliver  it  again,  by  this  means 
the  deed  is  become  good  again.  But  regularly  there  may 
not  be  two  deliveries  of  a  deed,  for  where  the  first  deli- 
very doth  take  any  eflect  at  all,  the  second  delivery  is 
void. 

b  And  therefore  it  is  held  that  if  an  infant,  or  a  man  by 

duress  of  imprisonment,  do  make,  seal,  and  deliver  a  deed, 

Sfc.  (in  which  cases  the  deed  is  not  void  but  voidable)  and 

after  the   infant  being  of  full  age,  or  the  man  imprisoned 

being  tit  large,  do  deliver  this  deed  again  the  second  time  ; 

this  second  delivery  is  void :   Debile  fundamentum  fallit 

opus  (s).     So  if  a  man  be  disseised,  and  make  a  lease  for 

years  in  writing,  and  deliver  the  deed,  and  after  deliver  it 

upon  the  ground,  this  second  delivery  is  void,  for  the  first 

delivery  made  it  his  deed ;  but  if  he  had  delivered  it  as  an 

escrow,  to  be  delivered  as  his  deed  upon  the  ground,  this 

Subscribing  of  had  been  a  good   second   delivery.     And  by  all  this  that 

the  party's        hath  been  said  it  appeareth,  that  the  putting  to,  or  sub- 

not'neceswry     scribing  of  the  party's  name  or  mark  to  the  deed  he  is  to 

seal,  is  not  essential;  for  a  deed  may  be  good,  albeit  the 
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(q)  And  see  supra,  p.  53,  note  (1). 

(r)  See  supra,  page  53,  note  (1)  on  this  subject. 

(*)  See  accordingly  Bro.  Abr.  Fails,  pi.  28.  where  the  first  delivery  is  void,  the  second  shall  aid  it ; 
but  if  tlie  first  delivery  was  voidable  only,  as  by  an  infant  or  person  under  duress,  it  shall  not  be 
inado  good  by  a  re-delivery  at  lull  age,  or  when  at  large.  See  further  us  to  double  delivery,  and  in 
jvhat  cases  necessary,  Yin.  Abr.  Fait  (N_).  Koll.  Abr.  Fait  (N). 
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party  that  doth  seal  it  doth  never  set  his  name  or  his  mark 
to  it,  so  as  it  he  duly  sealed  and  delivered  (*)•  But  it  is 
the  best  and  surest  way  notwithstanding,  to  have  the  name 
or  mark  of  the  party  subscribed,  for  by  this  means  the 
deed  may  be  the  better  proved  when  the  witnesses  are 
dead  (it). 

Note  here,  that  albeit  a  writing  or  escrow  that  is  not  Note, 
sealed  and  delivered  in  manner  as  aforesaid,  may  not  be 
used  nor  pleaded  as  a  deed,  yet  it  may  serve  and  be  used 
as  an  evidence  and  proof  of  the  agreement  contained 
therein.  And  whatsoever  may  be  done  by  word  without 
any  writing,  may  much  more  and  better  be  done  by  writ- 
ing unsealed,  or  sealed,  though  it  be  not  delivered  as 
aforesaid. 

And  the  last  thing  required  in  every-well  made  deed  is,  6.  In  respect 
that  it  have  a  good  foundation,  and  be  to  a  good  end ;  for  ™  ^  J^of  it. 
albeit  a  deed  have  all  the  qualities  of  a  good  deed  before 
required,  viz.  that  it  be  well  made,  read,  sealed,  and  de- 
livered, yet  it  may  be  void,  or  at  least  voidable,  for  other 
causes;  as  when  it  is  either  unjustly  gotten  and  obtained, 
or  corruptly  in  pursuit  and  execution  of  some  dishonest 
agreement,  or  to   a  dishonest  end  or  purpose  made.     A 
deed   therefore  whether  it  he   a  feoffment,    gift,  grant, 
lease,  release,  confirmation,  or   obligation,  that  is  made  Menace  or  Du- 
or  obtained  by  menace  or   duresse,  i.  e.  when  one    doth  resse.     Quid. 
threaten  another  to  kill  or  maim  him,  if  ho  will  *  not  make       *  P.  61. 
him  such  a  deed ;  or  doth  imprison  another,  until  he  make 
him   such  a  deed ;  and  thereupon  he  make  the  deed ;  a 
deed  thus   obtained   by  force,  and  through  fear  to  avoid      " 
danger,  is  void,  and  will  not  bind  him  that  made  it,  nor 
avail  him  to  whom   it  is  made.     In  which  matter  these 
things  must  be  observed:     1.  That  there   must  be  some 
threatening  of  life  or  member,  or   of  imprisonment ;  or 
some  imprisonment  or  beating  itself;  for  if  it  be  only  a 
threatening  to  take  away  goods,  or  to  burn  a  house,  or 
the  taking  and  keeping  of  a  man's  goods,  or  the  like,  this 
will  not  make  the  deed  made  upon  tliat  occasion  to  be  per 
duresse.     2.  It  must  be  a  threatening,  beating,  or  impri- 
sonment of  the  party  himself  that  doth  make  the  deed,  or 
of  his  wife ;  for  if  it  be  a  threatening,  beating,   or  impri- 
sonment of  any  other  besides  the  party  himself  that  doth 
make  the  deed,  or  his  wife,  this  will  not  make  the  deed  to 
be  by  duresse.     3.  The  threatening,  beating,  or  imprison- 
ment, must  be  to   this    end  ;  and  hereupon  the  deed  must 
be  made ;  for  otherwise  the  deed  shall  not  be  said  to  be 
by  duresse.     As  for  examples :    If  four  do  threaten  one  to 
imprison  him,  if  he  will  not  seal  a  deed  to  one  of  them 
four,  and  he  do  so ;  this  deed  shall  be  said  to  be  gotten  by 
duresse,  and  therefore  void.     And  if  one  threaten  a  man  to 


(<)  Sec  ante,  p.  57,  note  (f),  as  to  the  necessity  of  the  deed  being  signed  by  the  party  under  the 
stat.  29  Car.  2.  c.  3. 

(u)  The  mode  of  proving  a  deed  is  by  calling  the  attesting  witnesses  if  living,  or  if  dead  by  proving 
their  hand-writing  :  A  deed  however  of  thirty  years  standing,  where  the  possession  has  gone  ac- 
cording to  the  deed,  is  said  to  prove  itself;  that  is,  there  is  no  necessity  for  bringing  the  attesting  wit- 
nesses to  prove  it,  or  if  they  are  dead  to  bring  proof  of  their  hand-writing ;  unless  indeed  there  is  some 
blemish  in  the  deed,  as  by  rasnre  or  interlineation,  in  which  case  it  would  seem  proof  of  the  execu- 
tion of  the  deed,  or  of  the  death  and  hand- writing  of  the  witness,  must  be  given. 

II  2  lull 
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kill  him  unless  he  will  seal  a  deed  to  him  and  three  others, 
and  he  do  so ;  this  is  void  as  to  all  the  four.  For  if  one  threa- 
ten another  to  kill  or  maim  him,  if  he  will  not  seal  a  deed 
to  a  stranger,  and  thereupon  he  do  so  ;  this  is  void  as  if  it 
were  to  the  party  himself.  If  one  threaten  to  kill,  wound, 
or  imprison  me,  to  make  me  swear  or  promise  to  seal  hint 
such  a  deed,  or  imprison  me  until  I  do  so;  and  afterwards 
at  another  time  and  in  another  place,  when  I  am  at  liberty, 
I  do  it  accordingly ;  this  shall  be  said  to  he  made  by  du- 
resse and  void.  If  I  he  in  prison  at  one  man's  suit,  and 
then  another  man  doth  cause  me  to  he  used  more  severely 
in  prison,  to  compel  me  to  make  him  some  deed,  which  I 
do  thereupon  make  to  him  ;  this  deed  shall  he  said  to  he 
gotten  by  duresse  and  therefore  void  (w). 

But  if  I  be  imprisoned  at  one  man's  suit  (be  the  cause 
just  or  not,)  and  being  in  prison  I  make  an  obligation  or 
any  other  deed  to  a  third  man ;  this  shall  not  be  said  to 
be  by  duresse,  but  is  a  good  deed.  So  if  one  threaten  me 
to  take  away  my  goods,  burn  or  break  my  house,  enter 
upon  my  land,  kill  or  wound  my-father  or  mother,  brother, 
or  sister,  or  friend,  or  do  imprison  any  of  them,  and  there- 
upon I  seal  a  deed;  this  is  good  and  shall  bind  me  (x). 
So  if  one  distrain  my  beasts,  to  compel  me  to  seal  a  deed, 
and  will  not  deliver  them  unless  I  do  so,  and  threaten  me 
that  if  1  take  the  beasts  again  and  not  seal  the  deed  lie  will 
kill  me,  and  thereupon  1  seal  the  deed;  this  is  a  good  deed 
and  shall  bind  me.  If  I  be  arrested  upon  good  cause,  and 
bring  in  prison,  or  under  arrest,  I  make  an  obligation, 
P.  62.  feoflmeut,  or  any  other  deed  to  him  at  whose  suit  I  *  am 
arrested,  for  my  enlargement  and  to  make  him  satisfac- 
tion ;  this  shall  not  bo  said  to  be  by  duress,  but  is  good 
and  shall  bind  me  (y).  And  therefore  if  auditors  in  an 
account  do  commit  an  accomptaut  to  prison,  and  then  he 
make  an  obligation  to  his  master  for  the  arrearages,  this 
is  good  (z).  And  if  one  in  prison  for  felony  grant  a  rever- 
sion of  land  to  another,  to  help  him  out  of  his  trouble,  this 
is  a  good  grant  («).  If  A.  and  B.  enter  into  an  obligation 
upon  the  threatening  of  B.  only,  this  is  a  good  obligation 
by  A.  that  was  not  threatened. 

(w)  A  man  cannot  plead  non  est  fitcimn  to  a  deed  obtained  by  duress,  for  it  is  his  deed  at  the  time 
of  the  action  brought  •  but  he  may  avoid  it  by  special  pleading  wilh  conclusion  of  judgment,  .si  «t7»V>, 
5  Co.  119. — A  deed  may  be  set  aside  in  equity,  which  has  been  obtained  by  misrepresentation  ;  for 
where  there  is  either  supprcss'io  rm,  or  suxgvstio  fuld,  it  is  a  constant  ride  of  the  court  to  vacate  the 
deed,  i  Vern.  20.  and  l  P.  W.  2-10.— In  2  P.  W.  270.  If  a  man  is  arrested  by  due  process  of  law, 
.and  under  such  arrest  is  obliged  to  execnte  a  conveyance  never  under  consideration  before,  equity 
will  construe  it  to  be  a  duress  and  relieve  accordingly.  Nicholls  v.  Nicholls,  1  Atk.  40D. — See  more 
fully  as  to  the  execution  of  deeds  by  persons  under  duress,  what  deeds  may  be  avoided  by  them,  and 
in  what  manner.  2  Inst.  482.  Bac.  Abr.  Duress.  Vin.  Abr.  same  title,  in  Mo.— Com.  Dig.  Pleader, 

(2  w.  19.) 

(a;)  For  if  he  should  suffer  what  he  is  threatened,  he  has  remedy  by  action,  and  may  recover  da- 
mages in  proportion  to  the  injury  done  him;  2  lust.  483-  Perk.  §  18.  A  court  of  equity  however, 
would,  it  is  presumed,  set  aside  a  deed  obtained  under  such  circumstances. 

(  y)  The  execution  of  warrants  of  attorney  by  persons  in  prison  is  regulated  by  certain  rules  of 
court. 

(z)  Debt  upon  arrearages  of  account,  defendant  shewed  that  before  the  account,  plaintiff  of  his 
own  wrong  did   imprison  defendant,  and  assigned  auditors  to  him  in  prison,  and  so  the  account  was 
made  by  duress;  plea  held  good,  and  judgment  accordingly  for  defendant.     1  Leon.  Rep.  13. 
'    («)  But  this  should  be  before  conviction ;  for  after  the  reversion  is  forfeited.     1  Wood.  803. 
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And  if  one  make  an  obligation  by  duress,  and  after  be-  Estoppel, 
ing  at  large  take  a  defeasance  upon  it,  this  makes  the  obli- 
gation good  again,  and   the  obligee  is  concluded  to  say  it 
was  by  duress. 

A  deed  also  made  upon  or  in  pursuit  and  execution  of  Usury.  Quid, 
an  usurious  contract,  i.  e.  such  a  contract,  as  whereupon 
the  lender  is  sure  to  have  in  money,  or  monies  worth,  for 
the  loan  of  the  thing,  above  the  principal,  more  than  after 
the  rate  of  £8  (It),  for  the  £100  by  the  year,  also  is  void. 
In  which  matter  these  cases  are  to  be  observed.  If  one 
0  Deccmbris  borrow  £30,  until  the  second  day  of  June  next 
following,  to  pay  then  for  it  £33  for  the  principal  loan, 
if  the  son  of  the  obligee  be  then  alive  ;  and  if  he  die  before 
that  time,  that  then  he  shall  pay  but  £27,  which  is  less 
than  the  principal ;  in  this  case  the  contract  is  usurious 
and  corrupt,  and  therefore  the  deed  that  doth  contain  it  is 
void  (c). 

If  one  borrow  £100,  and  for  this  mortgage  land  above 
the  value  of  £8  by  the  year,  on  condition  that  if  the  mort- 
gagor pay  the  money  at  the  year's  end,  that  the  estate 
shall  cease;  this  is  an  usurious  contract,  and  therefore 
the  deed,  whether  it  be  a  deed  of  feoffment,  grant,  or 
lease  containing  it,  is  void  (d).  So  if  I  lend  another  man 
£10  for  a  year,  and  take  security  by  statute  or  obligation 
that  the  borrower  pay  me  the  lender  £20  for  it ;  this  con- 
tract is  usurious,  and  therefore  the  statute  and  obligation 
void.  But  if  the  agreement  and  statute  or  obligation  be, 
that  if  the  borrower  pay  not  the  £10  within  the  year,  that 
then  he  shall  pay  £"20  for  it ;  this  is  no  usury,  and  there- 
fore in  this  case  the  deed  is  good  (e).  If  one  come  to  me 
to  borrow  .£500  of  me,  and  tell  mo  he  is  unable  to  pay  it 
together,  and  therefore  he  desires  he  may  pay  it  in  twelve 
or  thirteen  years,  and  doth  offer  therefore  to  give  me  for 
my  kindness  ,£200,  over  and  above  besides  the  use  to  let 

(/;)  l>y  the  act  of  the  12'  Ann.  st.  '2.  c.  16.  the  utmost  legal  interest  that  can  be  taken  is  ,,£5  per 
ccnlnm  par  annum.  This  act  however  does  not  extoild  to  mortgages  on  estates  or  other  property  in 
Ireland  or  the  plantations,  \vhcretheintercstonsuch  mortgages  does  not  exceed  ^6  per  centum  per 
annum,  notwithstanding  such  mortgages  are  executed  in  Croat  Britain,  unless  the  money  lent  shall  be 
known  to  exceed  the  value  of  the  property  given  as  a  security.  See  act  14  Geo.  3.  c.  79. 

(c)  Though  there  are  authorities  in  support  of  this  doctrine,  yet  it  is  conceived  it  is  not  law.  Where 
a  sum  is  to  be  paid  upon  a  contingent  event,  though  it  may  be  more  than  the  amount  of  legal  interest, 
yet  if  in  the  opposite  event  no  interest  at  all  is  to  be  paid,  or  a  part  or  the  whole  of  the  principal  is 
to  be  lost,  in  such  a  case  the  transaction  is  not  usurious.  See  Chesterfield  v.  Jamsen,  1  Atk.  301.  If 
indeed  the  sum  to  bo  paid  in  the  happening  of  the  contingency  was  vastly  more  than  proportioned  to 
the  risk  run,  in  that  case  a  court  of  equity,  it  is  conceived,  would  relieve  against  the  transaction. 

((/)  This  is  clearly  not  law,  unless  it  is  to  be  understood  that  the  mortgagee  should  receive  the 
whole  profits  of  the  mortgaged  premises  to  his  own  use  wi!»iont  account. 

(c)  If  such  a  case  is  not  to  be  deemed  usurious,  yet  it  is  clearly  a  case  in  which  equity  would  relieve. 
Though  an  agreement  that  interest  if  not  paid  at  the  appointed  day  shall  afterwards  carry  interest  is 


ground  however  of  the  distinction  is,  perhaps,  not  very  obvious.  So  where  a  mortgage  is  assigned  with 
Ihe  mortgagor's  consent,-  interest  which  is  actually  due  may  by  agreement  of  the  parties  be  converted 
into  principal  and  made  to  carry  interest.  3  Atk.  271.  An  agreement  to  increase  the  rate  of  interest 
as  from  „£•}.  to  ^£'5  per  cent,  if  the  lesser  rate  is  not  paid  on  the  appointed  day  will  be  relieved  against 
in  equity,  and  the  mortgagee  will  be  compelled  to  take  the  lesser  rate  of  interest  though  not  paid  on 
the  appointed  day  ;  sec  Strode  v.  Parker,  2  Vern.  316.  Hollis  v.  H'yw,  2  Vern.  289.  But  see  the  cases 
of  Halifax  v.Higgins.  '2  Vern.  134.  and  lirown  v.  liurkhain,  1  P.  Wins.  652,  where  an  agreement  to 
pay  an  additional  rate  of  interest  was  enforced.  Where  there  is  an  agreement  to  reduce  the  interest  as 
tiom  efsio  aC-l  per  cent,  provided  the  lesser  rate  is  paid  on  a  certain  day,  in  case  it  is  not  paid  on  the 
day  appointed  tlie  larger  rate  must  be  paid,  and  equity  will  not  compel  the  mortgagee  to  accept  the 
lesser.  See  Jury  v.  Ctu;,  Prec.  in  Clia.  160.  Nichulls  v,  Riynard,  3  Atk.  520. 

him 
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him  hare  it  so,  and  then  the  £500,  the  interest,  and  the 
.£200  is  cast  together,  and  so  we  agree  upon  an  annuity  of 
£80  per  annum  for  fourteen  years,  which  is  assured  hy 
conveyances  unto  me  ;  in  this  case  the  contract  is   usuri-  Curia  Hil. 
ous,  and  all  the  assurances  made  to  perfect  it  are  void.  i4Ja.  B.R. 
And  yet  regularly,  where  the  principal  money  is  lost,  the  Saunder'scase. 
contract  is  not  usurious  (/).     If  a  man  desire  to  borrow 
*  P  °^  me  ^10°  ^or  a  year»  an(l  I  am  content  to  let  him  have 

*•  63«       it  for  the  use  of  £8,  *  but  withal  I  compel   him  to  take  a 
lease  of  me  of  a  house  at  £60  rent,  which  in  truth  is  worth 
but  £30,  this  contract  is  usurious,  and  therefore  the  as- 
surances thereupon  made,  are    void.     Et  sic  de  similibus.  Co.  5.  69. 
But  if  a  man  the  17th  of  July,  1579,  grant  me  a  rent  of 
£20  per  annum  for  the  loan  of  £100,  to  be  paid  every  half 
year,  and  the  first  payment  at  Christmas  1580  ;  and  it  is 
agreed  between  us,  that  if  he   pay  the   £100  the   17th  of 
July,  1580,  that  then  the  rent  shall  cease;  this  contract 
is  not  usurious  ;  and  therefore  the  assurances  thereupon 
made,  are  not  void  but  good  (g).     But  if  in  this  case  there 
be  a  private  or  collateral  agreement   between  us,  that  he 
shall  not  pay  the  £100,  and   redeem  the  rent,  and  tbat 
clause  be  put  in  only  to  evade  the  statute,  then  is  the  con- 
tract usurious  notwithstanding,  and  the  deeds  and  assur- 
ances thereof  void.     Et  sic  de  similibus.     If  one  borrow  Hil.  7  Jar. 
£100  after  the  rate   of  £8  per  centum,  and  the  borrower  B.  R.  Curia. 
do  afterwards  pay  part  of  the  principal,  and  all  the  use, 
within  the  year;  and  the  lender  doth   receive  it,  or  the 
lender  doth  sue  for  his  money  within  the  year  ;  these  sub- 
sequent acts  do  not  make  the  contract,  or  deeds  or  assur- 
ances thereof,  void,    for  it  is  a  rule,  that  if  the  original 
contract  be  not  usurious,  no  matter  ex  post  facto  can  make 
it  so  (A).     If  one  borrow  of  me  £10,  and  bind  himself  to  B''- 
pay  me  by  a  day,  and  moreover  bind    himself  that  if  he  tit>n>  79' 
pay  it  not  by  the  day,  that  he   shall  pay  me  £20  for  it; 
this  contract,  and  the  deed  for  perfection  of  it,  are  good  ; 
and  this  is  not  usurious,  for  all  obligations  with  conditions, 
for  payment  of  money  lent,  are  of  this  nature  («').     And 

(/)The  statute  agajnst  usury  does  not  extend  to  the  purchase  of  annuities  for  lives  where 
the  purchaser's  principal  is  bon&  f4e,  and  not  colourably,  put  in  jeopardy.  But  by  the  act  of  the 
53  Geo.  3.  c.  141.  a  memorial  of  the  securities  for  such  annuities  must  be  enrolled  according  to  the  form 
prescribed  by  t|ie  snidact,  otherwise  sucli  securities  will  be  void.  Where  indeed  the  annuity  is  secnml 
upon  freehold,  copyhold,  or  customary  lands  in  Great  Britain  or  Ireland,  or  the  colonies,  of  equal  or 
greater  value  than  the  annuity,  (over  and  above  any  former  annuity,  and  the  interest  of  any  principal 
sum  charged  on  such  lands  of  which  the  grantee  had  notice,)  whereof  the  grantor  is  seised  in  tee- 
rimple  or  fee-tail  in  possession,  or  where  he  is  enabled  to  charge  the  fee-simple,  or  upon  the  actual 
transfer  of  stock  in  the  public  funds,  thu  dividends  whereof  are  of  equal  or  greater  value  than  the 
annuity,  there  NO  memorial  is  necessary  :  nor  is  a  memorial  necessary  in  the  case  of  voluntary  grants  of 
annuities.  In  grants  of  annuities,  the  circumstance  of  giving  the  grantor  the  option  of  re-purchasing 
the  annuity  does  not  make  the  transaction  usurious  ;  for  such  an  option  is  for  his  benefit  and  does  not 
impose  upon  him  any  obligation  to  re-pqrcUase.'  A  stipulation  however  that  he  should  re-purchase 
\vonld  make  the  transaction  usurious. 

(#)  The  case  put,  is  not  very  intelligible,  If  it  is  meant  that  the  principal  is  to  be  repaid  at  aH 
events,  and  that  ,,£20  a  year  is  to  bo  paid  in  the  mean  time,  there  is  no  doubt  but  th«  transaction  is 
usurious. 

(A)  But  although  the  original  contract  might  be  good,  as  it  of  course  would  be  if  it  was  not  for  more 
fhan  legal  interest,  yet  if  afterwards  the  lender  received  more  than  legal  interest  in  consideration  of  his 
jetting  the  money  remain  on  the  security  beyond  the  day  of  payment,  this  would  be  clearly  usury 
and  flic  penalties  of  the  statute  would  be  incurred. 

(«)  If  in  such  a  rase  as  the  one  put,  more  was  repaid  than  thr  sum  lent  and  ^£5  per  cent,  interest, 
such  payment,  it  is  conceived,  though  made  after  the  day  appointed  for  p'ayu  eat,  would,  render  the 
transaction  insurious. 

yet 
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yet  if  one  borrow  £100  of  me  ami  for  this  mortgage  land 
to  me  of  a  greater  value  than  .£8  per  annum,  on  condition 
that  if  he  pay  the  money  at  any  time  before  the  year's  end,  , 
then  the  assurance  to  be  void ;  this  should  seem  to  be  an 
usurious  contract ;  for  in  this  case  I  am  sure  to  have  by 
the  agreement  more  than  after  the  rate  of  £8  per  centum  (k), 
Pp  and  so  it  is  not  in  the  last  case  before.  If  one  borrow 

Brignian,'  Hil.   -^10°  for  a  year>  and  Kive  the  l)ro'cer  ^20  to  procure  it; 
?  Car.  i.'  this  will  not  make  the  contract  usurious,  nor  the  assur- 

ances void :  but  for  this  the  broker  may  be  punished  (Z). 

Also  all  obligations,  made  to  a  sheriff,  contrary  to  the  Obligations 
statute  of  32  H.  6.  c.  10.  are  void,  or  at  least  voidable  by  made  to  a  she- 
pleading:  out  of  this  see  in  Obligations,  infra 

Stut.  27  El.  A  deed   also  made,  containing  the  grant  ot  any  thing, 

cli.  4.  Co.  BU-  with  intent  and  of  purpose  to  deceive  and  defraud  one  that  Collusion  in 
per  Lit.  s.  si,all  afterwards  buy  the  same  thing,  is  void,  for  it  is  to  JJJJJ J,"^^ 
•tat.36Ei.cb.  tjljg  purp0se  provided  by  a  statute  law,  that  all  fraudulent 

conveyances  of  land  or  any  rent  or  profit  out  of  land,  made  1.  To  deceive 
by  whomsoever,  with  intent  to  deceive  or  defeat  any  that  Pur 
shall  purchase  the  land,  or  any  rent  or  profit  out  of  it, 
for  money,  or  other  good  consideration,  of  the  fruit  and 
effect  of  their  purchase,  shall  be  void  against  such  pur- 
chasers, for  so  much  as  they  buy,  and  against  all  others 
that  come  in  by  or  under  them.     But  all  such  conveyances 
as  are  *  made  bond  fide,  and  upon  good   consideration,  are       »  P.  64. 
Co.  3. 1.  not  to  be  accounted  fraudulent  (m).     For  the  better  under- 

standing 

(fc)  See  note  (d)  page  62,  on  a  point  exactly  similar. 

(I) The  stat.  Vi  Cur.  t.  1.'?.  $  3.  (confirmed  by  13  C«r.  2.  c.  14.)  inflicts  a  penalty  of  ^20, 
and  imprisonment  for  half  a  year  on  scriveners,  brokers,  and  others,  who  take  more  procuration 
money  than  5s.  for  ecery  ^'lOO  for  a  year,  and  the  statute  17  Gen.  3.  c.  26.  §  7.  allows  brokers  to  take 
10s.  for  the  loan  of  every  o£lOO  advanced  as  the  consideration  for  an  annuity. 

(in)  Even  though  they  are  concealed,  or  were  secretly  made,  Cro.  Jac.  4ii5.  The  statute  27  Eliz.  c.  4. 
avoids  di'cds  and  conveyances  made  to  defraud  purchasers  for  money  or  other  gopd  consideration  ;  and 
the  statute  13  Eliz.  c.  5.  avoids  all  deeds,  conveyances,  &c.  made  to  defraud  creditors  of  their  just  and 
lawful  actions,  so  far  as  such  deeds  have  that  eiFect.  As  these  are  very  important  acts,  and  as  little 
information,  except  what  is  scattered  through  the  reports,  is  to  be  found  upon  them,  it  may  not  be  im- 
proper to  consider  them  somewhat  fully. 

Under  the  act  of  the  27th  Eliz.  there  never  has  been  a  doubt,  but  that  conveyances,  if  positirely 
fraudulent,  were  completely  void  against  subsequent  purchasers  for  a  valuable  consideration  ami  without 
notice.  Such  indeed  was  the  doctrine  of  the  common  law,  and  nothing  can  be  clearer,  than  that  a 
case  so  circumstanced,  comes  fully  within  the  act  of  the  27th  of  Eliz.  But  whether  voluntary  convey- 
ances or  settlements,  in  which  there  is  no  positive  fraud,  (and  it  is  upon  such  conveyances  or  settle- 
ments that  questions  most  frequently  arise),  are  void  against  purchasers,  is  a  point  upon  which  there  has 
been  a  considerable  difference  of  opinion. 

On  one  side  it  has  been  contended,  that  although  a  prim&  facie  presumption  of  fraud  arises  upon 
a  voluntary  conveyance,  yet  that  that  presumption  may  be  repelled  by  circumstances ;  and  that 
where  it  is  repelled  the  conveyance  is  good.  And  the  reason  which  is  given  for  holding  this  opinion 
is,  that  the  act  of  the  27th  of  Eliz.  does  not  affect  voluntary  conveyances  as  such  but  only  fraudulent 
ones;  for  it  only  speaks  of  fraudulent  conveyances— -the  word  voluntary  not  once  occurring  in  it. 

On  the  other  hand  it  has  been  contended,  that  although  the  act  does  not  affect  voluntary  settlements 
eo  nomine,  yet,  that  according  to  its  spirit  and  true  construction  a  voluntary  settlement  must  always  be 
deemed  fraudulent  against  a  purchaser  for  a  valuable  consideration ;  at  least,  where  the  purchaser 
has  MO  notice  of  it. 

Most  of  the  authorities  upon  this  agitated  point,  were  noticed  by  Lord  Ellenborougfi,  in  the  case 
of  Doe  v.  Ottley,  (9  T.  R.  59.)  and  his  Lordship  observed,  that  the  "  weight,  number,  and  uniformity," 
of  those  which  held  a  settlement  to  be  fraudulent  and  roid  against  a  subsequent  purchaser  merely  from 
being  voluntary,  greatly  preponderated.  The  court  therefore  determined,  that  the  settlement,  in  the 
case  before  them,  was  void  against  a  purchaser  merely  from  being  voluntary. 

It  is  worthy  of  remark,  however,  that  the  court  does  not  appear  to  have  determined  so,  because 
they  conceived  the  true  construction  of  the  act  of  the  27th  of  Eliz.  required  such  determination  ;  but 
because  the  decisions  upon  the  act,  which  had  held  voluntary  conveyances  or  settlements  to  be  void 
against  purchasers,  merely  from  being  voluntary,  were  found  to  preponderate.  So  far  indeed,  from 
thinking  that  the  true  construction  of  the  act  required  such  determination,  it  would  appear  that  they 
were  of  a  directly  opposite  opinion  5  for  Lord  Kllenborough  observed,  tUat  in  Doe  v.  Rutledge,  Lord 

Mansfield 
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standing  of  which  statute,  anil  the  law  in  these  cases,  ob- 
serve, that  conveyances  bond  fide,  arc  opposed  to  such  as 


are 


Mansfield  had  stated,  "  that  in  the  statute,  there,  was  not  a  word  that  impeached  voluntary  settlements 
*'  merely  as  being  voluntary,  but  as  fraudulent  and  covinous;"  and  "  that  his  Lordship  had  noticed  the 
•  third  section,  which  subjected  parties  to  such  fraudulent  grants,  who  should  attempt  to  defend  them, 
'  to  forfeiture  and  imprisonment,  as  if  such  practices  were  a  crime  ;  in  which  light  no  person  making 
'  a  mere  voluntary  settlement,  by  way  of  provision  for  his  family,  was  ever  considered  to  stand.    This 
'section,"  continues  Lord   Ellenborough,  "furnishes,  most   unquestionably,  a  very  strong  argument 
'  in  favour  of  that  construction;  and  had  these  casts  not  been  opposed  by  many  others  of  groat  weighj 
'  and  authority,  there  would  have  been   but  little   doubt  in  our  minds,  as  to  this  construction  being  the 
"  right  one.''      This  opinion  may  be  thought  to  leave  the  question  under  consideration,  viz.  whether 
voluntary  conveyances  as  such,  are  void  against  purchasers,  still  open  to  doubt,  even  though   cases 
subsequent  to  that  of  Doe  v.  Ottley,(scc  Hill  v.  The  Bishop  of  Exeter,  2  Taunt.  69.  Metcalfv.  I'lilvcrtoft, 
1  Ves.  &  Bea.  183.  and  Doe  v.  James,  16  East's  T.  K.  212.)  have  held  that  tliev  arc ;  for  it  might  per- 
haps be  urged,  that  no  number  of  decisions  upon  a  question  which  must  be  determined  by  the  mean- 
ing of  an  act  of  parliament  can  be  considered  as  settling  it,  where  these  decisions  are  not  warranted 
by  the  true  construction  of  the  act.     If,  the  Editor  however,  may  be  allowed  to  express  his  own  opi- 
nion,— differing,  as  it  does,  from  that  of  Lord  Ellcnborough,   he  would  be  inclined  to  say, — that  the 
cases  in  which  it  has  been  held,  that  voluntary  settlements  are  void  against  purchasers  merely  from 
being  voluntary,  are  cases  founded  on  the  true  construction  of  the  act ;  at  least,  that  those  are  so,  where 
the  purchaser  had  no  notice  of  the  settlement. 

It  is  pretty  generally  understood,  that  to  ascertain  the  true  meaning  of  an  act  of  parliament  the 
whole  of  it  must  be  taken  together;  and  that  one  part  of  it  may  be  expounded  and  elucidated  by  ano- 
ther. In  expounding  the  act  of  the  'J7th  of  KHz.  there  is  one  clause  of  it  which  has  been  little  attended 
to,  though  it  appears  to  throw  no  little  light  upon  the  true  meaning  of  the  act.  The  clause  alluded 
to  is  that,  which  exccpts  out  of  the  operation  of  the  act ; — conveyances  "/or  a  good  consideration,  and 
"  bona  fide."  Now  it  can  hardly  admit  of  doubt,  butthat  the  legislature  intended  to  subject  all  conveyances, 
to  the  operation  of  the  act,  but  those  which  are  expressly  excepted  out  of  it.  If  so,  all  conveyances 
are  within  its  operation, — except  such  as  are  "for  a  good  consideration,  and  bond  file."  Taking  this  for 
granted,  the  question  then  is,  what  is  to  be  deemed  a  conveyance,  "  for  a  good  consideration,  and 
"  bona  fide."  If  that  point  is  once  ascertained,  all  difficulty  upon  the  act  immediately  vanishes ; 
for  every  conveyance  which  is  NOT  for  n  good  consideration,  and  bond  fide,  must  come  within  it. 

In  determining  what  is  to  be  considered  a  conveyance  "for  a  good  consideration,  and  t>oni\  fdc,"  the 
principal  difficulty  seenfe  to  arise  from  the  sense  in  which  the  word  "good," is  to  be  understood; — 
whether  it  is  to  be  understood  as  signifying  valuable  or  not.  If  it  is  to  be  understood  as  signifying 
rnlnabh',  (and  it  can  hardly  be  doubted  that  such  i?  the  signification)  then  the  act  exccpts  out  of  its 
operation,  conveyances  "  for  a  r<iltial>lc  consideration,  and  bona  fide."  And  these  being  the  only  con- 
veyances excepted  out  of  its  operation  all  others  are  ncccsHarily  within  it;  and  consequently  voluntary 
conveyances  are  within  it ;  and  Lord  Ellenborough'.s  opinion,  that voluntary  conveyances,  asxuch,  aie 
not  within  the  act  is  clearly  ill  founded,  whilst  the  authorities  which  have  held  that  they  are,  rest  upon 
a  sound  basis;  viz.  on  the  true  meaning  and  intention  of  the  act. 

But  as  the  correctness  of  the  opinion,  that  voluntary  conveyances,  «.i  such,  arc  within  the  operation 
of  the  act,  depends  upon  the  correctness  of  the  opinion,  that  the  expression  "good  consideration,''  in  the 
clause  above  mentioned  must  be  understood  to  mean,  valuable  consideration,  it  may  be  proper  to 
state  the  Editor's  reasons  for  thinking  that  it  must  be  so  understood.  It  may  be  observed,  that  in  the 
preamble  the  act  speaks  of  purchases  fur  money  or  other  good  consideration,  and  the  enacting  part 
declares,  that  fraudulent  conveyances  shall  be  void  against  purchasers /or  money  or  other  good  eon- 
sidi-ralion.  In  these  two  places  the  expression,  "or  other  GOOD  consideration!'  must  evidently  b<: 
understood  to  menu,  or  other  valuable  consideration  ;  for  the  expression,  "  or  other  good  considcra- 
"  tion,"  having  relation  to  the  antecedent  "  money,"  must  clearly  mean,  or  other  consideration 
of  the  like  nature  with  money ;  and  consequently  must  mean,  "  or  other  valuable  consideration." 
Lord  Coke,  indeed,  (speaking  of  the  sense  in  which  the  words  "  good  consideration,"  are  to  be  under- 
stood in  these  places)  expressly  says,  that  they  mean  valuable  consideration  ;  (3  Rep.  83.)  and  the 
Master  of  the  Rolls,  in  the  case  of  Taylor  v.  Jones,  (2  Atk.  600.)  expressed  himself  of  the  same  opinion. 
Now  it  is  fair  to  presume,  that  the  legislature  intended  to  use  the  same  expression,  in  the  same,  sense, 
throughout  the  act ;  and  therefore,  wherever  the  expression  "  good  consideration"  occurs,  valuable  con- 
sideration must  be  understood  to  be  meant ;  consequently  that  it  must  be  so  understood  in  the 
clause  which  excepts  conveyances  for  a  good  consideration  from  the  operation  of  the  act.  And  the 
opinion^  that  the  expression  "good  consideration"  in  this  clause  must  be  understood  to  mean 
"  valuable  consideration,"  h  strengthened  by  the  sense  in  which  the  expression  "  good  consideration" 
must  of  necessity  be  understood  in  the  6th  section  ;  which  excepts  from  the  operation  of  the  act, 
mortgages,  made  bona  fide,  and  upon  good  consideration.  Now  it  is  clear  that  a  mortgage,  made 
upon  good  considerat ion  must  alwavs  be  a  mortgage  for  a  valuable  consideration, — for  a  mortgage  can- 
not possibly  be  made  for  that  kind  of  consideration,  which  is  technically  denominated,  "  a  good  con- 
sideration"— as  that  of  blood.  And  besides  these  reasons  for  thinking,  that  the  expression  "  good 
ronsideration,"  must  mean  valuable  consideration,  another  may  be  mentioned;  viz.  the  circumstance 
of  the  expression  gwd  consideration  being  coupled  with  the  term  bond  fide, —  for  the  term  "  bona  fide,"  seems 
to  be  inapplicable  to  that  kind  of  consideration,  which  is  usually  tlcnomitmted,  a  good  consideration  : — 
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arp  upon  and  with  any  trust  express  or  implied :  and  good 
considerations  arc  set  down  in  the  statute  to  distinguish 


from 


It  in  a  terra  borrowed  from    the    civil  law,    and  means,    real    or  fair,   as  placed    in    opposition 


sick-ration."  But  a  valuable  consideration,  may  be  a  fictitious  or  pretended  one;  because,  where  a, 
conveyance  is  expressed  to  be  made  for  money,  it  maybe  often  difficult  to  prove  the  contrary  ;  con- 
M-qiicntly,  there  may  be  inducement  to  make  IT  a  fictitious  consideration.  The  expression,  therefore,  in 
the  act,  "good  consideration,  and  bnnfi  fide,"  appears  to  mean,  a  "  valuable  consideration'  which  is  real, 
and  not  fictitious  or  pretended.  The  meaning  therefore  of  the  expression  "  good  consideration"  in 
all  the  last  noticed  clauses  tends  to  render  it  pretty  clear,  that  all  conveyances  are  within  the  opera- 
tion of  the  act,  except  conveyances  for  a  valuable  consideration  and  bond  fide,  and  consequently 
that  i  oluntary  conveyances  us  such  are  within  its  operation.  As  to  the  penal  clause,  which  has  been 
considered  as  militating  against  this  opinion,  it  does  not  in  fact  appear  to  afford  any  argument  against 
it ;  for  the  penalty  it  will  be  observed,  is  not  for  making  the  fraudulent  conveyance,  but  for  setting 
it  tip  and  defending  it  to  tlic  disturbance  or  hindrance  of  a  purchaser.  Had  a  penalty  been  imposed  for 
making  a  fraudulent  conveyance,  then  there  would  certainly  have  been  strong  reason  for  contending;— 
that  a  conveyance,  merely  from  being  voluntary,  ought  not  to  be  brought  within  the  operation  of  an  act 
which  imposed  a  penalty  only  on  fraudulent  conveyances ;  as  the  necessary  consequence  of  doing  so 
would  be  to  expose  men  to  penalties  for  the  most  innocent  and  even  laudable  transactions.  But  as 
the  act  does  not  impo.se  any  penalty  for  the  making  of  a  conveyance  even  in  reality  fraudulent,  the 
penal  claute,  it  is  conceived,  affords  no  reason  why  a  voluntary  settlement,  as  such,  should  not  be  con- 
sidered as  within  flic  operation  of  the  act;  for  if  it  is  not  set  up  and  defended  to  the  disturbance  of  a. 
purchaser,  no  penalty  is  incurred. 

Upon  the  whole,  there  can  be  no  doubt,  but  the  act  of  the  27th  Eliz.  avoids  voluntary  conveyances, 
<is  such,  against  subsequent  purchasers  for  a  valuable  consideration.  But  it  only  does  this,  it  is  appre- 
hended, where  the  purchaser  has  no  notice  of  the  voluntary  settlement.  In  the  case  of  Doe  v.  Oltley,  in- 
deed, and  some  others,  a  voluntary  settlement  has  been  held  to  be  void,  even  against  a  purchaser  icitft 
notice  ;  an<j  Lord  EJlenborough,  in  Doe  v.  Ottley,  seemed  to  consider  it  so  by  force  of  the  act.  In  his 
argument  in  that  case,  his  Lordship  observed,  "  that  it  would  have  been  better  if  tin;  statute  had 
avoided  "  conveyances  only  against  purchasers  for  a  valuable  consideration  without  notice  of  the  prior 
"  conveyance."  There  is  reason  to  think,  however,  that  there  must  be  some  error  in  the  report  of  this 
partof  his  Lordship's  argument ;  for  it  is  impossible  to  suppose  that  his  Lordship  could  mean, — that  the 
act  avoided  a  voluntary  conveyance  against  a  purchaser  with  notice,  when  he  had  but  just  before  ex- 
pressed himself  of  opinion,  that  a  voluntary  conveyance,  as  such,  was  not  within  the  act  at  all. 

1'mt  notwithstanding  the  observation  imputed  to  Lord  Klleuborough,  there  is  every  reason  to  think, 
that  the  act  does  not  avoid  voluntary  conveyances  as  against  purchasers  tcilh  notice.  If,  indeed,  the, 
act  had  made  fraudulent  conveyances  void  against  purchasers  ivith  notice,  then  it  must  have  been 
admitted,  (it  being  contended  that  voluntary  conveyances,  as  such,  are  within  its  operation,)  that  a. 
regard  to  consistency  of  construction  would  have  required  ; — that  mere  voluntary  conveyances  must 
also  have  been  considered  as  void  against  purchasers  with  notice. 

Hut  the  act,  in  fact,  avoids  fraudulent  conveyances  against  those  only,  WHOM  THEY  WERE  MADK  TO 
DUFKAL'u  AM>  DECEIVE.  It  docs  not  make  them  void  absolutely  and  ab  iniiio,  or  against  all  the; 
world.  If  it  did,  then  it  must  have  been  admitted  that  it  also  avoided  voluntary  conveyances  as; such, 
against  purchasers  with  notice.  The  act,  however,  only  avoids  fraudulent  conveyances,  as  against 
those  whom  Iht'y  were  nmde  to  defraud  and  deceire.  Now  how  can  a  purchaser  say  that  a  settlement 
v*  as  made  to  defraud  and  deceive  him  where  he  had  full  notice  of  it  ? 

Taking  it  as  clear  that  the  act  does  not  avoid  voluntary  conveyances  as  against  purchasers  with 
notice;  the  question  is, — can  the  authorit ies be  considered  as  having  settled,  that  they  are  to  be  con- 
sidered as  void  against  such  purchasers. 

The  earliest  authority,  it  is  believed,  in  which  it  was  held  that  a  voluntary  conveyance  was  void 
against  a  purchaser  with  notice,  is  Standen'scase  (cited  5  Rep.  60  b.) ;  and  in  Gooch's  case,  (5  Rep.  60.) 
there  is  a  resolution  of  the  Court  of  Common  Pleas  to  the  same  effect. 

lu  Tomkins  v.  Ennis,  the  court  said  that  a  voluntary  settlement  was  void  against  a  purchaser,  though 
he  had  express  notice  ;  adding,  that  the  27  th  of  Eliz.  made  voluntary  settlements  void  as  against  pur- 
chasers, with,  or  without  notice.  And  in  Chapman  v.  Emery,  (Cowp.  278),  Lord  Mansfield  expressed 
himself  to  the  same  effect.  Now  we  have  seen  that  there  is  reason  to  think,  that  the  act  of  the  27th 
of  I'Mz.  docs  not  make  voluntary  settlements  void  against  purchasers  with  notice ;  and  therefore  the 
dicta  in  Tomkins  v.  Ennis,  and  Chapman  v.  Emery,  cannot  be  considered  us  having  much  weight  upon 
the  point  we  are  considering, — as  the  court,  in  both  these  cases  founded  their  opinion  upon  an  errone- 
ous ground. 

In  SenhoHse  v.  Earle,  (Ambl.  285.)  Lord  Hardwicke  held  n  voluntary  settlement  to  be  void  against  a 
purchaser  irith  notice  ;  and  in  lively >i  v.  Tempter,  ('2  liro'.  C.  (J.  M7.)  Lord  Tlmrlow  did  the  same. 
To  judge,  however,  from  the  report  of  the  latter  case,  Lord  Thurlow  appears  to  have  disposed  of 
it  rather  hastily,  and  without  at  all  considering  whether  notice  did  not  make  a  difference. 

The 
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from  such  as  are  not  valuable,  as  nature,  blood,  and -tlie 
like.     If  one  convey  land  with  a  present  or  future  power 

of 

The  case  of  Taylor  v.  Still,  or  Steel  v.  Dmcnes,  (in  Cha.  1763.  noticed  in  a  M.S.  opinion  of  Mr.  Butler's, 
in  the  Editor's  possession,)  may  be  noticed  as,  perhaps,  one  of  the  strongest  authorities  in  support  «>! 
the  doctrine,— that  a  voluntary  settlement  is  void  agtrinst  a  purchaser  with  notice  ;  for  in  that  case,  the 
point  of  notice  appears  to  have  been  a  good  deal  considered. 

The  cases  above  noticed,  and  the  recent  ones  of  Doev.  Of  tley.  Hillv.  The  Bishop  of  Exeter,  Doc  v.  James, 
and  Metcalfv.  Pulcertoft  above  noticed,  are  believed  to  be  the  only  ones  in  favour  of  this  doctrine  ;  and 
that  some  of  them  are  not  of  much  weight  is  pretty  evident.  On  the  other  side,  in  ll't>intie'scase,  (do. 
Jac.  158.)  it  was  adjudged,  that  making  a  voluntary  settlement,  and  afterwards  selling  without  no- 
tice was  within  the  statute ; — from  which  it  maybe  inferred,  that  the  court  would  have  determined 
differently  had  the  purchaser  bought  with  notice.  And  in  the  case  of  White  v.  Stringer,  (2  Lev.  103.) 
the  court  observed  }hat  the  purchaser  was  not  deceived  for  that  ho  had  notice  of  the  settlement. 

So  in  an  anonymous  case,  (1  Eq.Ca.  Ab.  354.  (4).)  it  was  said  that  a  voluntary  settlement  was 
good  against  a  purchaser  with  notice,  though  not  against  one  without.  And  in  D«c  v.Rutlfilf-f, 
(Cowp.  712.)  Lord  Mansfield  observed, — "  bHt  with  respect  to  voluntary  family  settlements,  to  be 
sure,  notice  varies  it  much."  And  the  case  of  Biscoe  v.  Tlie  Karl «/"  Banbvry,  (l  Cas.  in  Cha.  287.)  is  a 
strong  authority  ;  as  it  was  there  determined  that  a  voluntary  settlement  was  good  sigainst  a  pur- 
chaser who  had  merely  construction  notice  of  it.  (Though  it  is  conceived,  that  a  purchaser  trith  notice 
has  no  claim  to  the  benefit  of  the  act  of  the  27th  of  Eliz.,  yet,  perhaps,  nothing  but  positive  notice 
should  deprive  him  of  its  aid.) 

In  addition  to  these  authorities,  maybe  noticed  what  was  said  by  the  late  Lord  C.  J.  Mansfield,  in 
the  ease  of  Doc  v.  Martyr,  (l  Bos.  &  Pul.  New  Rep.  ;».5.5.)  In  that  case,  his  Lordship  observed,  "  tliat 
"  he  regretted  that  it  had  ever  been  decided,  as  it  was  in  Evelyn  v.  Tempter,  (2  Bro.  C.  C.  147.)  that 
ft  even  notice  of  the  prior  settlement  would  not  defeat  such  a  purchase."  And  this  observation  of  Ms 
Lordship's  is  intitled  to  the  more  attention,  from  the  circumstance  of  its  being  made  in  a  case 
•which  did  not  require  that  the  point  should  be  even  adverted  to  ;  for  in  the  case  before  the  conrt  the 
purchaser  had  no  notice :  Therefore  one  cannot  help  thinking,  that  his  Lordship  made  it  for  the  sake  of 
reprobating  a  doctrine,  which  he  considered  as  unreasonable  and  unjust  *. 

In  Coltille  v.  Parker,  (ubi  sup.)  White  v.  Hussey,  Oxley  v.  Lee,  (Prec.  in  Cha.  14.)  Fitz  Jame.t  v. 
JHoys,  (1  Atk.  624.)  and  Gardner  v.  Painter,  (l  Sid.  133.)  it  is  mentioned,  in  the  statement  of  the  r;isr>, 
Hint  the  purchaser  tod  no  notice;  and,  perhaps,  that  circumstance  might  influence  the  decision  in  these 
cases. 

Th«  above,  it  is  believed,  constitute  the  principal,  if  not  all  the  authorities  on  both  sides  of  the 
question  ;  and  it  is  admitted  that  those,  in  which  voluntary  settlements  have  been  held  to  be  void 
against  purchasers  mth  notice,  certainly  preponderate.  It  will  be  recollected  too  that  in  the  latent 
authorities  upon  the  point,  a  voluntary  settlement  was  held  to  be  void  against  a  purchaser  with  notice. 
But  whether  the  authorities  must  be  considered  as  having  settled  the  point,  is  another  matter. 
It  may  be  observed,  that  the  act  of  the  27th  of  Eliz.  docs  not  seem  to  require  any  such  construction, 
as  that  a  voluntary  conveyance  shall  be  void  against  a  purchaser  with  notice — that  authorities  the  other 
way  are  not  wanting, — and  that  it  seems  repugnant  to  every  moral  principle  and  every  conscientious 
feeling,  to  be  knowingly  instrumental  in  disappointing  those  hopes  and  expectations  which  the  volun- 
tary settlement  may  have  raised  in  those  upon  whom  it  was  made.  It  may  be  further  observed,  that 
by  holding  a  voluntary  conveyance  with  notice  to  be  void  against  purchasers,  the  Courts  have  put  a 
construction  upon  the  act  which  it  was  never  intended  to  bear,  and  it  may  be  well  questioned  whether 
the  judges  of  succeeding  times  are  to  be  bound  by  the  errors  of  their  predecessors,  more  espe- 
cially where  such  errors  are  fraught  with  consequences  so  manifestly  repugnant  to  the  principles  of 
justice. 

But  even  supposing  that  the  authorities  must  be  considered  as  having  SETTLED,  that  a  voluntary  con- 
veyance is  void  against  a  purchaser  for  a  valuable  consideration,  even  though  he  has  notice  of  it, 
yet  it  may  be  proper  to  observe,  that  if  the  purchaser  has  not  only  notice  but  takes  an  indemnity  against 
the  settlement,  thtit  there  he  will  be  bound  by  the  settlement, — for  by  taking  the  indemnity  he  shewed 
that  he  did  not  rely  upon  the  statute  but  upon  his  indemnity  :  (Jennings  v.  Sellack,  1  Vern.  467.  While 
v.  Stringer,  ubi  sup.)  Admitting  too  that  a  voluntary  conveyance  must,  in  fact,  be  considered  as 
void  against  purchasers  with  notice,  yet  a  person  ought  to  be  very  cautious  in  purchasing,  where 
there  is  what  appears  to  be  a  voluntary  family  settlement ;  for  though  the  settlement  may  appear  to  be 
voluntary,  yet  it  may  happen  to  be  made  for  a  valuable  consideration.  As  for  instance,  it  may 
be  made  in  pursuance  of  articles  before  marriage,  though  the  articles  may  happen  not  to  be  noticed 
in  the  settlement;  and  incase  it  was,  there  is  no  doubt,  it  is  apprehended,  but  upon  the  articles 
being  produced,  the  parties  claiming  under  the  settlement  would  prevail  against  the  purchaser.  And 
the  same  would  be  the  case,  if  the  settlement  was  made  for  any  other  valuable  consideration  :  And 
notwithstanding  the  consideration  did  not  appear  on  the  face  of  the  settlement,  yet  the  settlement,  it 
is  conceived,  would  nevertheless  be  good  npon  the  consideration  being  proved.  See  Chapman  v. 
Emery,  1  Cowp.  280.  ubi  sup.  Ferrers  v.  Cherry,  %  Vern.  384. 


•  See  Smith  v.  Garland,  2  Meriv.  123.  where  the  Master  of  the  Rolls  decreed  that  a  person  who  had 
made  a  voluntary  settlement,  could  not  enforce  a  specific  performance  of  a  contract  for  the  sale  of 
the  estate  against  a  purchaser  who  had  notice  of  the  voluntary  settlement. 

It 


.    CHAP.  iv.  OF  A  DEED.  (J4f 

of  revocation,  or  alteration,  at  his  will  that  doth  convey 
it ;  this  shall  be  said  a  fraudulent  conveyance,  as  against 

him 

-  * 

It  may  here  be  proper  to  state,  that  voluntary  settlements  and  conveyances  are  void  against  pur- 
chasers for  a  valuable  consideration  without  at  all  regarding,  whether  they  are  in  favor  of  mere 
strangers,  or  of  persons  who  have  the  strongest  natural  claims  upon  the  settler, — his  wife  and  chil- 
dren. See  Slum  v.  Stundish,  ubi sup.  Douglass  v.  Hraad,  ubi  sup.  Chapman  v.  Emery,  Cowp.  278. 
Oxley  v.  Lee,  ubi  sup.  Luvendar  v.  Rlackstone,  2  Lev.  146.  Goodright  v.  Moses,  Black.  1019.  Evelyn  v. 
Templet;  A  Bro.  C.  C.  147.  Doe  v.  Hopkins,  cited  9  T.  K.  70.  Nor  will  their  being  otherwise  totally 
unprovided  for  make  any  difference.  Sec  I^avendar  v.  Blackstone,  ubi  sup. 

Neither  will  the  circumstance,  of  the  settler  being  free  from  debt  at  the  lime,  entitle  a  voluntary  set- 
tlement to  any  greater  favor*.  (Doe  v.  Ottley,  ubi  sup.)  Nor  will  the  circumstance  of  the  settlement 
not  comprising  all  the  settler's  estate.  See  Doe  v.  Ottley,  ubi  sup.  and  Lord  Towns/tend  v.  Windham, 
V  Vcs.  10. 

And  if  by  the  terms  of  the  settlement  it  is  made  to  take  effect  immediately,  and  the  settler  ac- 
cordingly gives  up  the  possession  of  the  estate,  yet  as  against  a  purchaser  for  a  valuable  consideration 
it  would  clearly  be  void. 

As  against  a  purchaser  without  notice,  a  voluntary  conveyance  even  in  favour  of  the  king  will  not 
be  good.  See  11  Rep.  74  a. 


case,  3  Rep.  79.     Leach  v.  Doran,  Rep.  in  Cha.  78.  t 

So  if  a  voluntary  settlement  is  made  in  execution  of  a  general  power  of  appointment  it  will  be  fraudulent 
and  void  against  a  subsequent  purchaser.  See  2  Ves.  65. 

liut  although  it  may  be  laid  down  as  a  general  rule,  and  as  one  perhaps  which  has  no  exception, 
that  according  to  the  true  construction  of  the  act  of  Eliz.  voluntary  settlements  of  freehold  or  leasehold 
lands,  of  which  the  settler  is  seised  either  in  possession  or  reversion  f,  are  void  against  purchasers  who 
have  no  notice,  (and  according  to  the  authorities  even  against  purchasers  who  hare  notice,)  yet  we  must 
be  careful  to  understand,  that  snch  purchasers  must  be  fair  purchasers  for  a  valuable  consideration  ;  for 
though  the  act  speaks  of  purchasers  for  money,  or  other  good  consideration,  yet  we  have  already  seen, 
that  in  the  construction  of  this  act,  "  good  consideration,"  means  valuable  consideration. 

And  the  consideration  must  not  only  be  a  valuable,  but  it  must  also  be  an  adequate  consideration  ;  at 
least,  so  far  adequate,  as  both  to  repel  the  presumption  of  fraud  and  over-reaching  on  the  part  of  the 
purchaser,  (see  the  observation  by  Lord  C.  J.  Anderson,  in  Upton  v.  liassett,  Cro.  Eliz.  445.  and  see 
ll'hite  v.  Stringer,  -2  Lev.  lOfi.  Metcalf  v.  Pnlrertoft,  and  Doe  v.  James,  10  East,  Rep.  212.)  and  of 
collusion  and  contrivance  between  him  and  the  settler.  Doe  v.  Rutledge,  Cowp.  705.  Upton  v.  Bassett, 
ii  bi  sup.  and  Metcalf  v,  Pulrertoft,  1  Ves.  &  Boa.  184. 

It  may  not,  perhaps,  be  improper  to  observe,  that  mortgagees  (Chapman  v.  Emery,  Cowp.  278.  Jones 
v.  Purcfoy,  ubi  sup.  Bentham  v.  Harcourt,  Prec.  in  Cha.  30.  White  v.  Husscy,  il>.  14.)  and  lessees, 
\Goodright  v.  Moses,  ubi  sup.  Slwtv  v.  Standish,  ubi  sup.  Cross  v.  Fanstenditch,  Cro.  Jac.  181.)  are  to 
the  extent  of  their  respective  interests,  considered  as  purchasers  and  entitled  to  the  benefit  of  the  act 
of  the  27th  of  Eliz.  Even  a  lessee  at  rack-rent,  is  held  to  be  so.  (Goodright  v.  Moses,  ubi  sup.)  But 
subject  to  the  mortgage  or  lease  the  voluntary  settlement  will  be  good.  (Ward  v.  Cartwright, 
Cas.  in  Ch.  59.)  - 

And  marriage  being  a  valuable  consideration,  a  settlement  upon  marriage,  (or  even  after  marriage, 
if  made  in  pursuance  of  articles  entered  into  previous  to  it,)  will  be  good  against  a  prior  settlement 
which  is  merely  voluntary.  Douglass  v.  IVaad,  nbi  sup.  per  Lord  Manslield,  Doe.  v.  Rutledgc,  ubi  sup. 
Rouudell  v.  Dreary,  2  \rern.  483.  Brown  v.  Jones,  1  Atk.  188. 


*  In  Holcroft's  case,  (Dyer  294,  in  note)  the  court  held  that  a  voluntary  settlement  upon  children  was 
good  against  a  purchaser  if  the  settler  teas  not  indebted  ivhen  he  made  it.  But  this  case  (if  the  court 
meant  that  the  settlement  would  be  good  against  a  purchaser  without  notice]  cannot,  it  is  conceived, 
Jue  looked  upon  as  law. 

t  It  must  not  be  supposed,  however,  that  the  fine  or  recovery  will  be  always  without  any  operation 
in  such  a  case.  For  if  the  fine  is  levied  or  recovery  suffered  of  an  estate  tail,  they  will  have  just  the 
same  operation  in  destroying  the  estate  tail,  as  they  would  have  had  in  case  no  voluntary  or  fraudu- 
)ent  uses  had  been  declared  of  them.  It  will  only  be  the  voluntary  or  fraudulent  uses  that  will  be 
Void;  and  the  fine  or  recovery  will,  in  fact,  enure  to  the  use  of  the  purchaser. 

t  In  the  case  indeed,  of  Buckley  v.  Arnold,  (2  Eq.  Ca.  Ab.752.)  Lord  Cowper  seems  to  have  thought, 
that  a  voluntary  settlement  of  a  reversion,  expectant  upon  an  estate  tail  would  be  good  against  a 
purchaser;  because,  at  the  time  of  making  the  settlement  the  reversion  was  of  no  value  and  might 
have  been  destroyed  by  the  tenant  in  tail.  But  this,  it  will  be  observed,  is  merely  an  opinion  of  his 
Lordship's  and  the  soundness  of  it  may  be  well  questioned. 


* 
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him  that  shall  afterwards  purchase  this  land.     So  that  if  Co.  3.  82.  83. 
one  convey  his  land  to  the  use   of  himself  for  life,  and 

after 

The  question  has  been  agitated,  and  does  not  appear  to  be  yet  settled,  whether  the  act  of  the  27th 
of  Eliz.  extends  to  copyholds  or  not.  In  the  case  of  Doe  \.  Rutledge,  (nbi  sup.)  Lord  Mansfield  thought 
that  it  did, — his  Lordship  observing,  "  that  construing  it  to  do  so,  could  work  no  prejudice  to  the  lord ; 
"  and  that  the  object  of  the  statute  was  to  suppress  fraud."  There  appears  however  to  be  reason  to 
think  that  copyholds  are  not  within  it;  for  unless  we  acquiesce  in  the  harsh  doctrine,  that  a  purchaser 
may  avoid  a  voluntary  conveyance  even  though  he  has  notice  of  it,  a  case  cannot  possibly  arise  where 
there  cau  be  any  necessity  for  the  purchaser  of  a  copyhold  to  resort  to  the  act  for  protection.  The 
legal  title  appearing  on  the  face  of  the  court  rolls  the  purchaser  can  always  ascertain  who  has  it ;  and 
by  biking  a  surrender  from  the  person  who  has,  and  also  from  those,  who  on  the  face  of  the  court  rolls, 
appear  to  have  any  equitable  interest,  and  by  getting  duly  admitted  upon  such  surrender,  he  will  be 
perfectly  safe,  it  is  apprehended,  without  any  aid  from  the  act  of  Elizabeth. 

The  act  of  the  27th  of  Etiz.  only  speaks  of  fraudulent  conveyances  of"  lands,  tenements,  and  hcrtdilu- 
11  wcnts."  It  is  therefore  clear,  that  it  does  not  extend  to  voluntary  assignments  or  settlements  of 
personal  chattels,  and  consequently  a  purchaser  can  only  avoid  a  voluntary  settlement  or  assignment  of 
personal  chattels  either  where  it  is  positively  fraudulent,  or  from  circumstances,  is  presumptively  so ; — 
for  there  is  net  principle  of  law,  which  makes  voluntary  settlements,  as  such,  void  against  purchasers), 
i'usitive  fraud  however  can  rarely  be  proved  in  voluntary  settlements  or  conveyances  :  Therefore,  in 
voluntary  assignments  or  settlements  of  personal  chattels  it  can  only,  generally  speaking,  be  on  the 
ground  of  circumstantial  fraud  on  which  they  can  be  impeached.  This  renders  it  proper  to  enquire 
what  circtunatances  are  considered  as  signs,  or  badges  of  fraud.  And  first  it  may  be  observed,  tliat  the 
settler  being  in  possession  of  the  thins;  settled  at  the  time  he  .fold  it,  must  be  deemed  an  indicium  of  fraud  ; 
(see  Twyne's  case,  3  Rep.  81.  fltonc  v.  Grubham,  2  Bnlstr.  218.  Rynll  v.  Knll,  1  Atk.  170.  Ed- 
wards v.  Harlen,  2  Durnf.  A:  East's  T.  R.  587.  Bamford  v.  Barron,  cited  2  Dnrnf.  and  East's  T.  K. 
594.  Meggott  v.  Mills,  1  Lord  Raym.  206.  Heed  v.  Blades,  5  Taunt.  212.)  and  if  the  pmamjrf ia»  of 
fraud,  arising  from  such  circumstance,  is  not  repelled  by  some  other  circumstance,  the  assignment  or 
settlement  it  is  conceived,  must  be  considered  as  void  against  a  purchaser  without  notice.  The  case 
indeed  of  Kydd  v.  liaiclinson,  (2  Uos.  &  Ptil.  59.)  maybe  thought  to  militate  somewhat  against  this 
opinion  ;  but  the  authority  of  that  case  is  considered  as  doubtful. 

liut  although  cnulitticing-  in  possession,  must  be  considered,  generally  speaking,  n»  a  badge  of  fraud  ; 
yet  the  presumption  of  fraud  arising  from  such  circumstance  may  be  repelled  by  shewing — that  the 
jxtsxcssion  u'as  consist  nit  with  tltc  terms  of  the  settlement  i  (Buck/mil  v.  linyston,  Prcr.  in  C.'ha.  '_''!,'>. 
('ado/fan  v.  Keanet,  Cowp.  452.  Ijudij  Arundell  v.  Phipps,  10  Ves.  1-15.  Edwards  \.  Harbcn.  nbi  sup.) 
Therefore  if  a  person  makes  a  voluntary  settlement  of  personal  chattels  and  limits  a  life  estate  in  tlutn 
to  himself,  there  the  circumstance  of  being  in  possession  would  not  be  considered  a.>i  affording  any 
proof  of  fraud.  The  fraud,  therefore,  must  be  evinced  by  some  other  circumstance  than  that  of  i>cin;j 
in  possession.  This,  therefore,  leads  to  the  enquiry,  what  circumstances,  in  such  a  c^e,  would  be 
considered  as  affording  an  evidence  of  fraud.  A*  unusual  degree  of  wcrcsy  in.  making  the  settlement r 
would  be  looked  upon,  it  is  conceived,  as  an  evidence  of  fraud.  So,  probably,  would  the  circum- 
stance of  the  settler  being  greatly  indebted  at  the  time  he  made  it. 

IJtit  supposing  that  the  settler  was  not  greatly  in  debt,  and  that  there  was  no  unnsnal  secrecy,  nor, 
in  fact,  any  circumstance  indicative  of  fraud,  unless  the  concealment  nf  the  settlement  from  the  know- 
ledge of  the  purchaser,  could  be  considered  so,  might  fraud,  it  may  be  asked,  be  inferred  from  thttt 
circumstance?  This  question  is  suggested  for  the  reader's  consideration.  It  must  be.  obvious,  that  it 
is  desirable  there  should  be  some  ground  or  other,  on  which  every  rohtnlary  settlement  of  personal  chat- 
tels where  the  settler  is  in  possession,  should  be  considered  as  fraudulent  and  void  against  a  purchaser 
tvithout  notice  :  for  to  hold  that  a  voluntary  settlement  of  chattels,  where  the  settler  was  in  possession, 
might  in  any  case  be  good  against  a  purchaser  without  notice,  would  be  opening,  it  is  feared,  a  wide 
door  to  fraud.  As  to  purchasers  with  notice,  they  cannot  complain  of  fraud;  and  therefore,  it  is 
conceived,  a  voluntary  assignment  or  settlement  of  chattels  is  clearly  good  against  them. 

Where  a  person  makes  a  voluntary  settlement  or  assignment  of  personal  chattels  and  actually  re- 
liw/uishes  the  possession  of  them,  there,  it  is  presumed,  a  subsequent  purchaser  could  not  defeat  such 
settlement  or  disposition,  even  though  he  was  a  purchaser  without  notice.  Nor  could  he  in  the  case 
of  a  settlement  or  assignment  of  chous  in  action  where  the  securities  are  delivered. 

It  may  be  proper  to  enquire,  whether  a  purchaser  can  have  the  benefit  of  the  act  of  the  27th  of 
Eliz.  in  any  other  case,  than  where  he  purchases  from  the  saute  person  who  made  the  voluntary  con- 
veyance. 

In  Gilbert's  Treatise  on  Uses,  it  is  said,  "  that  he  who  makes  the  fraudulent  gifi  within  the  statute, 
"  must  be  the  same  person,  who  afterwards  makes  the  sale  of  the  lands."  This  position,  however, 
stands  opposed  by  a  resolution  of  the  court  in  Bwrel's  case ;  (6  Rep.  72.)  in  which  it  was  held; — 
that  it  was  not  necessary  that  he  who  sold  the  land  should  make  the  fraudulent,  estate  ;  but,  that  u-ho- 
crcr  made  it,  the  purchaser  should  avoid  it. 

These  authorities  are  at  complete  variance  with  each  other.  In  part,  it  is  conceived,  the  latter  is 
correct,  but  not  to  its  full  extent.  Two  eases  may  be  conceived,  and  perhaps  only  two,  where  a  pur- 
chaser may  avoid  a  voluntary  settlement  although  he  does  not  purchase  from  the  person  who  made  it. 

The 
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after  to  the  use  of  divers  of  his   blood,    with  a  future 
power,  as  after  the  death  of  //.  or  after  such  a  day  to  re- 
voke 


The  one  is,  where  a  settlement  is  made  with  a  secret  trust  for  the  settler  himself.  Upon  his  death,  the 
estate,  or  rather  the  trust,  descends  upon  his  heir  at  law.  The  heir  then  sells  the  estate.  Here, 
although  thr :  purchaser  will  acquire  the  equitable  or  beneficial  interest  without  the  aid  of  the  statute, 
yet  without  it's  aid  he  will  not  acquire  the  legal  estate.  The  legal  estate  however,  being  essential  to 
his  title,  the  act,  it  is  apprehended,  gives  it  to  him  ;  lor  unless  it  was  held  to  do  so  a  fair  and  honest 
purchaser  might  be  defeated  of  his  purchase. 

The  other  case,  which,  it  is  conceived,  falls  within  the  operation  of  the  act  although  the  settler  and 
the  seller  are  different  persons,  arises  where  a  person  makes  two  voluntary  settlements,  and  the  person 
•Maiming  under  the  littler  sells  to  a  purchaser  for  a  valuable  consideration  who  has  no  notice  of  the 
former.  There  can  be  no  doubt,  it  is  apprehended,  but  tiic  former  settlement  is  void  against  tl»c  pur- 
chaser notwithstanding  he  did  not  purchase  from  the  person  making  it.  There  is  an  old  case,  indeed, 
which  stands  in  opposition  to  this  opinion;  (Dame  Burgh's  case,  Moore,  833,  and  sec  Clarice  v.  Rut- 
land, Lane.)  but  the  recent  one  of  Doe  v.  Martyr,  (iBos.  &  Full.  New  Rep.  332.)  may  be  adduced, 
it  is  conceived,  as  an  authority  in  support  of  it.*  Such  an  opinion  too  appears  necessarily  to  result 
from  the  doctrine, — that  a  settlement  voluntary  in  its  creation  acquires  validity  by  tlie  person  claim- 
ing under  it  selling  to  a  purchaser  for  a  valuable  consideration ; — a  doctrine  which  will  be  more  par- 
ticularly noticed  in  the  sequel. 

To  entitle  the  purchaser,  however,  in  the  case  last  put,  to  avoid  the  prior  voluntary  settlement  he 
certainly  ought  not  to  have  any  notice  of  it ;  for  if  he  has,  he  must  know,  that  the  person  claiming 
«ndcr  it  has  a  better  right  than  the  person  from  whom  he  purchases, — for  of  two  or  more  volunteers, 
ttoe  first,  it  is  well  settled,  is  always  preferred.  It  can,  therefore,  only  be  on  the  ground  of  his  hav- 
ing purchased  without  notice  of  any  prior  right  that  he  can  possibly  contend ;— -that  the  former  volun- 
tary settlement  was  fraudulent  as  against  him. 

The  two  cases  which  have  been  put,  are  the  only  ones,  it  is  conceived,  in  which  a  purchaser  can 
avoid  a  voluntary  settlement  where  the  settler  and  t\iv  seller  are  different  persons  ;  consequently,  except 
in  these  cases,  the  resolution  in  Burrel's  case  cannot,  it  is  apprehended,  be  supported.  Admitting 
however,  that  there  are,  in  fact,  other  cases,  in  which  the  act  avoids  voluntary  conveyances  and  set- 
tlements, though  the  vendor  and  the  settler  are  different  persons,  still  it  must  be  evident  that  the  re- 
solution in  Barrel's  case,  cannot  be  supported  to  its  full  extent.  If,  for  instance,  a  person  made  a 
voluntary  provision  by  settlement  for  his  younger  children,  certainly  the  act  of  the  27th  ofEliz. 
would  not  enable  a  purchaser  from  the  settler  s  heir  at  law  to  defeat  such  provision : — and  yet  accord- 
ing to  the  resolution  in  Barrel'*  cane  it  would.  Not  only,  indeed,  does  the  reason  of  the  tiling  in  such  a 
case  stand  in  opposition  to  the  resolution  in  BurreFs  case,  but  it  also  stands  opposed  by  what  was  said 
by  the  court  in  the  case  of  Jones  v.  Purefoy.  (1  Vern.  46.)  In  that  case  it  was  objected  by  the  plaintiff, 
(a  mortgagee,  claiming  under  a  mortgage  made  by  the  settler's  lieir  at  law,)  that  the  settlement  was  but 
a  voluntary  settlement  and  therefore  could  never  prevail  against  a  purchaser  without  notice.  "  Rut 
*'  as  to  that  objection,"  die  report  says,  "  the  court  gave  this  clear  answer."  "  It  is  true  it  was  a  vo- 
"  Inntary  settlement,  and  if  it  had  been  made  by  the  person  that  mortgaged  the  lands,  it  should  never 
**  prevail  against  a  purchaser ;  but  here  the  settlement  was  made  by  the  grandfuther,  and  the  estate 
"  passed  from  him;  but  the  mortgage  was  made  by  the  father,  who  was  never  seised,  nor  possessed 
"  of  the  estate." 

It  may  be  proper  to  enquire  whether  voluntary  limitations  (as  remainders  or  reversions),  are  good 
against  subsequent  purchasers  for  a  valuable  consideration  where  the  settlement  or  conveyance  which 
contains  such  limitations  has  its  basis  in  a  Valuable  consideration. 

In  The  case  of  St.  Savour's,  in  Soutliwark,  (Lane's  Rep.  22.  and  1  Cas.  in  Cha.  217.)  the  court 
expressed  itself  of  opinion,  that  if  a  person,  upon  the  marriage  of  one  of  his  sons, — limited  remainders 
to  his  other  sons,  that  such  remainders  would  be  raid  against  a  purchaser.  But  this,  it  may  be  ob- 
served, was  merely  an  opinion  of  the  court,  and  no  decision.  And,  besides,  the  court  does  not  appear  to 
liave  given  any  reason  for  its  opinion.  The  case  of  Roscarrick  and  Burton  t  (and  see  Beverly  v.  Gatacre, 
'2  Roll.  305.)  is  one  which  supports  the  same  side  of  the  question.  In  that  case,  a  person  upon  his  mar- 
riage, settled  an  estate,  (which  was  subject  to  a  mortgage,)  upon  himself  and  his  intended  wife  succes- 


*  Query,  whether  the  latter  conveyance,  in  Doe  v.  Martyr,  can  properly  be  considered  as  voluntary  - 
for  it  was  expressed  to  be  made,  in  consideration  of  ^'47o,  which,  for  any  thing  that  appears  to  the 
contrary,  was  the  full  value  of  the  estate.  But  it  seems,  that  the  consideration  was  not  actually  paid. 
A  bond,  however,  was  given  for  it,  which  probably  was  intended  to  have  been  paid.  But  however  this 
may  be,  the  court  certainly  CONSIDERED  the  latter  conveyance  as  voluntary,  which  renders  the  case,  it 
is  conceived,  an  authority  for  the  opinion,  in  support  of  which  it  has  been  adduced. 
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voke  it ;  and  before  the  day  he  sell  this  land  to  a  stranger 
for  a  valuable  consideration ;  in  this  case,  the  first  deed 

shall 

*••  . 

sivcly  for  life ;  with  remainders  to  his  first  and  other  sons  in  tail ;  with  remain -ler  to  his  brother  in  tail. 
After  the  marriage  the  mortgagee  obtained  adecree  of  foreclosure  against  the  settleraml  took  possession 
of  the  estate.  The  settler  then  died  without  issne ;  and  his  brother  claimed  a  right  to  redeem,  and 
brought  his  bill  for  that  purpose  ;  alledging,  that  as  the  bill  of  foreclosure  was  brought  against  the 
settler  only,  he  (the  brother)  was  not  bound  by  the  decree;  the  court  however  held  that  he  wasj 
and  Lord  C.  J.  Hale,  (one  of  the  commissioners  of  the  great  seal)  observed  that  the  limitation  to 
the  brother  was  voluntary,  and  so  no  pretence  to  be  supported  against  a  purchaser. 

These  are  the  only  authorities  which  the  Editor  has  meet  with  which  favor  the  opinion,  that  volun- 
tary limitations  posterior  to  limitations  in  tail  supported  by  marriage  or  other  valuable  consideration, 
are  void  against  purchasers. 

In  the  case  of  White  v.  Stringer,  (2  Lev.  105,  and  see  Lord  Teynham  v.  Mullins,  1  Mod.  109,  in  note.) 
the  settler,  upon  the  marriage  of  his  eldest  son  settled  an  estate  upon  the  son  in  special  tail ;  with  re- 
mainder to  his  (the  settler's)  second  son  in  tail.  The  father  afterwards  sold  the  estate  to  a  purchaser 
v  ho  had  notice  of  the  settlement  and  who  took  a  collateral  security  against  the  remainder  to  the 
second  son.  Upon  a  question  arising,  whether  the  limitation  to  the  second  son  was  void  against  the 
purchaser  under  the  act  of  27th  of  Eliz. — the  court  held  that  it  was  not;  and  observed,  that  "it 
"  could  never  be  imagined  that  the  settler  intended  to  deceive  a  purchaser  after  the  determination  of 
"  an  estate  tail  which  might  endure  for  ever."  It  is  but  proper  to  observe  however,  that  the  determi- 
nation in  this  case  is  of  less  weight,  as  the  court  appears  to  have  been  somewhat  influenced  by  the 
circumstance  of  the  purchaser  having  notice  of  the  settlement,  and  by  his  having  taken  a  collateral 
security  against  the  second  son's  claim. 

The  case  of  Jenkins  v.  Kcymis,  (\  Lev.  150.)  is  also  an  authority  in  favor  of  the  validity  of  these 
voluntary  limitations,  when  preceded  by  a  valid  limitation  in  tail. 

In  that  case  a  tenant  in  tail  general  upon  his  marriage,  suffered  a  recovery,  and  settled  the  estate 
to  the  use  of  himself  and  the  heirs  of  his  body  by  his  intended  wife,  with  remainder  to  the  heirs  of  hi* 
body  generally.  He  afterwards  made  a  mortgage  uf  the  estate  to  a  person  who  had  no  notice  of  the 
settlement.  His  wife  died  without  issue,  and  he  married  again  and  had  issue  the  defendant,  against 
whom  the  mortgagee  brought  an  ejectment  to  get  possession  of  the  estate.  It  was  contended,  on  the 
part  of  the  mortgagee,  that  the  settlement  was  voluntary  as  to  the  issue  of  the  second  marriage,  and 
consequently  void  as  against  him.  The  court  however  held  that  it  was  good,  and  Lord  C.  J.  Hale,  <>!>- 
served,  "  that  the  consideration  of  marriage  and  the  marriage  portion,  would  run  through  all  the 
"  estates  raised  by  the  settlement;  although  the  marriage  was  not  concerned  in  them,  BO  as  to  make 
"  them  good  against  purchasers."  (See  Hardress,  :>(.>8.) 

This  however  is  not  the  true  ground  on  which  such  voluntary  limitations  can  be  supported.  In  the 
case  of  Osgoad  v.  Strode,  (2  P.  W.  255.)  Lord  Macclesfield  observed,  that  the  marriage  and  marriage 
portion  only  supported  the  limitations  to  the  husband  and  wife  and  their  issue ;  and  that  his  Lordship 
was  right  is  perfectly  obvious  it  is  conceived.  The  case  of  Jenkins  v.  Keymis,  therefore,  being  deter- 
mined on  an  erroneous  principle,  cannot  be  considered  as  having  much  weight  on  the  point  under  con- 
sideration. 

To  the  cases  already  cited  in  support  of  the  validity  of  these  voluntary  limitations,  maybe  added 
that  of  Ncwstead  v.  Scarle,  (1  Atk.  264.)  a  case  indeed,  which  goes  farther  than  any  of  the  others, 
and  in  which  it  was  held  that  a  voluntary  limitation  concurrent  with  a  limitation  in  tail  supported  by  a 
valuable  consideration  was  good  against  purchasers. 

The  above  appear  to  be  all  the  authorities  upon  the  subject  under  consideration,  and  that  those 
preponderate  which  maintain  the  validity  of  voluntary  limitations,  when  ulterior  to,  or  concurrent  with 
limitations  in  tail  supported  by  a  valuable  consideration  is  pretty  evident;  and  these  are  the  authorities, 
it  is  conceived,  which  are  to  be  followed. 

The  true  ground  or  principle  however  on  which  such  limitations  arc  to  be  supported,  appears  to  be 
this. — viz.  that  they  are  free  from  fraud  ;  and  being  so,  they  are  not  within  the  act  of  the  27th  of  Eliz. 
This  opinion,  if  hastily  taken  up,  may  be  thought  to  militate  against  a  former  opinion  of  the  Editor's  ; 
viz.  that  voluntary  settlements  as  such  are  within  the  meaning  of  that  act  But  it  must  be  observed, 
that  settlements  voluntary  in  toto,  were  the  settlements  there  spoken  of,  which  must  always  be 
deemed  fraudulent  it  is  conceived  ;  at  least  as  against  purchasers  without  notice.  The  conveyances 
however,  which  contain  these  voluntary  concurrent,  and  ulterior  limitations,  are  not  conveyances 
voluntary  in  toto  ;on  the  contrary,  they  have  their  basis  in  a  valuable  consideration, — a  consideration  which 
would  have  been  sufficient  to  have  embraced  the  whole  interest  in  the  thing  settled.  This,  therefore, 
repels  the  presumption  of  fraud.  And  with  respect  to  ulterior  voluntary  limitations,  there  is  another  cir- 
cumstance which  likewise  repels  it ;  viz.  the  improbability  from  their  remoteness  at  the  time  of  creating 
them,  where  expectant  on  an  estate  tail,  that  they  will  ever  take  effect  in  possession — a  circumstance 
which  discountenances  the  idea  that  fraud  had  any  concern  in  producing  them.  Besides,  the  convey- 
ances in  which  such  limitations  are  contained,  being,  in  fact,  conveyances  for  a  valuable  consideration, 
there  is  reason  to  contend,  that  instead  of  coming  within  the  operation  of  the  act  of  the  27th,  of  Eliz. 
they  fall  full  within  the  exceptions  contained  in  it.  Such  voluntary  concurrent  and  ulterior  limita- 
tious  must  therefore  be  considered  as  good,  la  questions  indeed  between  volunteers  and  purchasers, 

au 
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shall  be  said  to  be  fraudulent  and  void,  as  to  him  that 
shall  purchase  the  land,  to  do  him  any  hurt.  And  if  one 
convey  land  with  such  a  power  of  revocation  (w),  and  after, 
with  an  intent  to  defraud  a  purchaser,  make  a  feoff'ment  to 
a  stranger  to  extinguish  the  power,  and  after  sell  the  land 
for  valuable  consideration  to  a  stranger;  in  this  case  both 
the  first  and  the  second  deed,  as  to  the  purchaser,  shall 
be  said  to  be  fraudulent,  and  therefore  void.  And  if  there 
be  grand-father,  father,  and  son,  and  the  grand-father 
makes  a  lease  for  one  hundred  years  to  the  father,  and  the 
father,  to  prevent  the  drowning  of  the  lease  by  the  de- 
scent of  the  reversion  to  him,  doth  assign  over  the  lease  to 
certain  friends  of  his,  to  the  use  of  his  son  an  infant  un- 
der pretence  to  pay  debts,  the  grandfather  dieth,  the  father 
doth  continue  the  occupation  of  the  land,  and  maketh 
estates,  and  doth  all  acts  as  owner  of  the  land,  the  son 
payeth  no  debts,  and  the"  assignment  (albeit  divers  persons 
of  quality  were  named  assignees)  was  delivered  to  one  of 
the  assignees  of  mean  estate  in  private,  and  after  the  father 
doth  sell  the  land  for  valuable  consideration ;  in  this  case 
this  assignment  shall  be  taken  to  be  fraudulent  and  void 
as  to  the  purchaser.  And  if  the  father  make  a  fraudulent 
conveyance,  and  after  continue  the  occupation  of  the  land, 
and  it  descend  to  the  son  after  the  father's  death,  and  he 
sell  it  for  valuable  consideration ;  in  this  case,  the  pur- 
chaser may  avoid  the  conveyance  made  by  the  father,  as 
well  as  if  it  had  been  made  by  the  son  himself,  and  that, 
whether  the  son  be  privy  to  the  conveyance  made  by  the 
father,  or  not  (o).  And  if  the  fraudulent  conveyance  be 
made  to  the  king,  yet  it  is  void  as  to  a  purchaser,  as  if 
it  were  made  to  a  common  person.  And  therefore  if 
there  bo  tenant  in  tail,  the  remainder  in  tail,  or  in  fee, 
and  he  in  the  remainder,  perceiving  the  tenant  in  tail  doth 
intend  to  sell  the  land,  and  bar  him  by  a  common  reco- 
very, doth  sell  his  remainder  by  deed  inrolled  to  the  king, 
and  after  the  tenant  in  tail  doth  sell  the  land  by  common 
recovery  for  good  consideration,  in  this  case  the  *  pnr-  *P.  65. 
chaser  shall  avoid  this  deed  to  the  king  (/»);  whereby  also 
it  appeareth,  that  a  fraudulent  conveyance  within  this  sta- 

no  one  could  contend  more  zealously  in  favor  of  the  latter  than  the  Editor,  at  least  where  they  are  pur- 
chasers without  notice  :  But  as  it  seems  to  be  understood  that  there  is  no  principle  of  the  common  law 
•which  avoids  voluntary  conveyances  as  such,  but  only  fraudulent  ones,  and  as  such  limitations  as  we 
have  been  speaking  of,  cannot,  it  is  conceived,  be  considered  as  fraudulent,  and  consequently  neither 
affected  by  the  common  law  or  the  27th  of  Eliz.  the  Editor  has  felt  himself  compelled  as  it  were  to 
express  himself  in  favor  of  them.  It  cannot  be  doubted  however,  that  it  would  be  more  consonant  to 
the  principles  of  justice  that  every  voluntary  limitation  in  settlements,  as  well  as  settlements  voluntary 
»»  toto,  should  give  place  to  the  claims  of  purchasers  without  notice. 

It  may  here  be  observed,  that  to  give  the  party  claiming  under  a  voluntary  concurrent  or  ulterior 
limitation  a  preference  over  purchasers  without  notice,  that  the  limitation  must  be  contained  in  an 
actual  final  settlement  and  not  in  mere  articles,  and  that  the  volunteer  must  have  obtained  the  legal  estate. 

(»)  See  Mr.  Sugden's  Treatise  on  Powers,  and  the  Treatise  on  Marriage  Settlements,  page  251,  fan 
fuller  information  relative  to  the  subject  of  deeds  or  settlements  which  contain  a  power  of  revoca- 
tion. 

(o)  See  latter  part  of  note  (m),  page  64,  for  cases  where  a  purchaser  from  the  son  shall  avoid  a 
voluntary  settlement  made  by  the  father. 

(?)  This  does  not  appear  to  be  a  case  protected  by  the  act  of  the  32  Hen.  Q.  c.  36.  which  is  pretty 
fully  noticed  in  the  chapter  on  Recoveries,  and  consequently  the  recovery  will  bar  the  remainder  con- 
veyed to  the  king,  and  if  so,  the  statute  of  the  27th  of  Eliz.  has  nothing  to  do  with  the  caae.  See 
latter  part  of  note  (r),  page  4s>. 

tute 
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tnte  may  bo  by  way  of  bargain  and  sale.     And   so  was  it 
ruled  by  the  Lord  Cbief  Justice  Hide  in  evidence  to  a  jury 
at  Guildhall,  3  Car.  1.     And  it'tliore  be  a  lease  for  years,  M.  4  Jac. 
and  the  lessor  make  a  fraudulent  conveyance  in  fee,  and   Cowell  <S; 
then  for  good  consideration,  niaketh  another  lease  to  begin  Barti  Cltst'* 
at  the  end  of  the  former  lease ;  this  conveyance  shall  be 
void,  as  to  the  second  lessee.     And  if  A.  make  a  lease  to   Per  2  Just. 
B.  for  years  upon  good  consideration,  and  after  he  makes   |J'*';    1!i  •™c* 
another  lease  to  C.  of -the  same  thing,  for  the  same  term, 
to  begin  at  the  same  time,  upon  good  and  valuable  consi- 
deration, and  B.  doth  not  discover  this,  but  drives  this 
bargain  with  C.  and  his  witness  to  this  second  lease,  and 
the  first  lease  is  not  cxcepted  in  the  second  lease ;  it  seems 
in  this  case  the  first  lease  shall  be  void  ns  to  C.     And  in   Co.  5.  6ff. 
all  these  and  such  like  cases,  albe.it  the  purchaser  before  Co.  3.  Bfc 
he  make  his  bargain  have  notice  of  the  fraudulent  convey- 
ance, yet  shall  he  avoid  it  as  if  ha  were  ignorant  of  it  ((f).  , 
But  such   conveyances  and  deeds,  made  as  before,  shall 
never  be  said  to  be  fraudulent  and  void,  as   against  him 
that  shall  have  the  thing  afterwards,  if  he  do  not  give   a 
valuable    consideration    for  it.      And    therefore    if  one 
make  a  lease,    that  would  be  fraudulent  and  void  as  to 
such  a  purchaser,   to  A.    and  after    make   another  lease 
bond  fide  to  B.  but  without  any  rent  or  fine  given  for  it; 
in  this  case,  the  first  lease  shall  not  be  said  to  be  fraudu- 
lent, as  against  the  second  lessee,  and  therefore  not  void. 
So  if  one  covenant  for  the  advancement  of  his  heirs  males, 
<fcc.  to  levy  a  fine  of  land  by  a  day,  to  the  use  of  himself 
for  life,  and  after  of  his  issue  male ;  and  before  the  day  he 
make  a  lease  that  is  fraudulent  for  many  years,  of  pur- 
pose, and  after  he  doth  levy  a  fine  accordingly ;  in  this 
case  this  lease  is  good,  and  shall  not  be  said  to  be  fraudu- 
lent and  void  by  this  statute,  ,a»  against  the  issue  in  tail. 
So  if  a  man  that  is  somewhat  foolish,  and  given  to  waste, 
be  persuaded  to  settle  his  lands  upon  some  of  his  friends, 
of  purpose  to  maintain  himself  with  it ;  and  after  some  of 
liis  lewd  companions  inveigle  him,  and  get  him  for  a  small 
suin  of  money  to  eonvey  it  to  them;  in  this  case  the  con- 
veyance first  made,  shall  not  be  said  to  be  fraudulent,  as 
against  these  purchasers ;  and  therefore  it  is  good  against 
them.     And  if  one,    that    hath    a  term  for   sixty  years  Co.  super 
if  he  live  so  long,  make  it  away,  and  then  he  doth  forge  a  Llt-  3- 
lease  for  ninety  years  absolutely ;  and  after  by  indenture, 
reciting  tins  forged  lease,  for  valuable   and    good  conside- 
ration doth  bargain  and  sell  this  forged  lease,  and  all  his 
interest  in  the  laud  to  /.  S.  in  this  case  it  seems  that  the 
first  lease  is  not  void,  and  that  the  purchaser  shall  have 
nothing  but  the  forged  lease  (r). 


(g)  See  observations  on  the  point  of  the  purchaser  having  notice  of  the  voluntary  or  fraudulent  con- 
veyance, note  (m),  page  64. 

(r)  If  the  assignment  of  the  good  lease  was  n  fraudulent  or  voluntary  assignment,  in  that  case,  there 
can  he  no  doubt  but  that  the  assignment  of  the  forged  lease  "  and  of  all  the  assignor's  interest  in  the 
land,"  passed  the  term  created  by  the  good  lease ;  at  least  if  the  purchaser  had  wo  notice  of  the  volun- 
tary or  fraudulent  assignment. 

A  deed 


CHAP.  iv.  OF  A  DEED.  65 

Stat.  8  H.  7, 4.       A  deed  also  made  of  any  tiling  with  intent  and  purpose  2.  To  deceive 
i  R.  2.  ch.  3.      to  deceive  and  defeat  creditors  of  their  just  debts  and  du-  creditors  and 
iSEl.ch.5.       ties,  is  void  also  as  against  such  persons.     For  it  is  pro-  "[Jj'™^,  j^g 
vided  to  this  purpose*,  by  other  statutes,  that  all  feoff-  (i',lties. 
ments,  gifts,  grants,  alienations,  bargains,  and  conveyances       *  p  ^Q 
of  lands,  tenements,  hereditaments,  goods,  and  chattels,  or 
any  rent,  profit,  or  commodity  out  of  land,  made  by  fraud, 
or  collusion  of  trust,  to  him  that  made  the  same,  or  other- 
wise with  intent  to  hinder  and  delay,  or  put  off,  or  put  by 
creditors,  or  others,  of  their  just  and  lawful  actions,  suits, 
debts,  accompts,  damages,  penalties,  forfeitures,  heriots, 
mortuaries,  or  reliefs,  shall  be  void,  as  against  them  to 
whom  such  things  shall  belong,  and  he  may  recover  the 
thing  notwithstanding;  but  all  such  as  are  made  bond  fide, 
and  upon  good  consideration,  are  not  to  be  accounted  frau- 
dulent by  this  statute(s).  For  the  better  understanding  where- 
of, 

(«)  The  act  of  the  13th  of  Eliz.  speaking  only  of  fraudulent  conveyances  is  held  not  to  extend  to 
voluntary  conveyances  as  such.  It  is  therefore,  only  where  there  is  FRAUD,  either  actual  or  presumed, 
that  a  voluntary  settlement  can  be  defeated  by  the  settler's  creditors. 

Actual  fraud  in  voluntary  conveyances  or  settlements  can  perhaps  be  but  rarely  proved.  It  is  on 
the  ground  of  presumptive  fraud  that  they  are  generally  impeached.  The  object  of  enquiry  therefore 
is,  WHAT  shall  be  considered  such  marks  or  indicia  of  fraud  as  to  afford  ground  for  presuming  it. 

It  appears  to  have  been  long  settled,  that  the  circumstance  of  being  indebted,  at  the  time  of  making 
the  voluntary  settlement  or  conveyance,  is  to  be  considered  as  an  indiciuat  of  fraud.  And  on  the  pre- 
sumption of  fraud,  arising  from  such  circumstance,  creditors  whose  debts  arose  PRIOR  to  the  settlement 
may  always  defeat  it :  And  with  respect  to  prior  creditors  no  circumstance,  it  seems,  will  be  con- 
sidered as  repelling  the  presumption  of  fraud  arising  from  being  in  debt.  With  respect  however,  to 
creditors  whose  debts  arise  subsequent  to  making  the  settlement,  it  is  held,  that  if  the  settler  was  free 
from  debt,  and  there  were  no  fraudulent  circumstances  attending  the  settlement,  it  is  perfectly  good  : 
(See  Hullowuy  v.  Millard,  1  Mod.  Kep.  414,  and  cases  there  cited)  and  even  if  the  settler  was  not  free 
from  debts,  yet  it  is  held,  that  as  to  subsequent  creditors,  the  presumption  of  fraud,  arising  from 
being  indebted,  may  be  repelled  by  other  circumstances.  Thus  the  circumstance  of  the  debts,  .THEN 
OWING  being  secured  by  mortgage  has  been  held  to  do  so.  (Stevtns  v.  Olive,  2  Bro.  C,  C.  92.  Lush  v. 
Wilkinson,  5  Ves.  384.)  So,  likewise  has  the  circumstance  of  the  settler  making  a  provision  lythe 
settlement  for  the  debts  he  then  owed.  (Leech  v.  Leech,  1  Cas-  in  Cha.  249.  George  v.  Milbunle,  9  Ves- 
194.  See  Nunn  v.  Wilsmore,  8  Durnf.  &  East's  T.  K.  521.  and  IJungerford  v.  Earle,  V  Vern.  261.) 
Therefore,  where  the  presumption  of  fraud,  arising  from  being  Indebted,  is  repelled  by  such  circum- 
stances as  these,  a  voluntary  settlement  or  conveyance,  it  would  seem,  will  be  good  against  subs<qv.ent 
creditors;  unless  indeed,  there  should  be  some  other  circumstance  indicative  of  fraud  besides  that  (f 
being  indebted;  in  which  case,  it  is  apprehended,  the  presumption  of  FRAUD  would  outweigh  the  counter 
presumption,  and  consequently  the  settlement  be  deemed  void  against  subsequent  creditors. 

So  where  there  is  wo  circumstance  to  repel  the  presumption  of  fraud  which  arises  from  being  in 
debt,  there,  it  is  apprehended,  a  voluntary  settlement  will  be  void  against  subsequent  as  well  as 
against  prior  creditors.  According  however  to  Lord  Rosslyn's  doctrine  in  the  case  of  Montague  v. 
Lurd  Sandwich,  (cited  12  Ves.  156.)  subiequent  creditors  could  not  impeach  .such  a  settlement; 
his  Lordship  holding,  that  a  voluntary  settlement  could  only  be  impeached  by  those  who  were  creditors 
at  the  time  it  was  made.  But  although  Lord  Rosslyn  held,  that  subsequent  creditors  could  not  invalidate 
a  voluntary  settlement,  yet  he  held,  that  in  case  a  voluntary  settlement  was  impeached  by  antecedent 
creditors,  that  then  the  subject  of  the  settlement  would  be  thrown  into  as-ets  and  the  subsequent 
creditors  be  let  in.  Supposing,  however,  his  Lordship  to  be  right  in  the  opinion  that  subsequent  cre- 
ditors cannot  impeach  a  voluntary  settlement,  then  he  was  clearly  wrong,  it  is  conceived,  in  holding 
that  they  would  be  let  in  in  case  the  settlement  was  impeached  by  antecedent  creditors.  If  a  volun- 
tary settlement  cannot  be  impeached  by  subsequent  creditors,  it  must  be  on  the  ground  that  it  is  nut 
fraudulent  as  to  them  ;  and  if  nor,  then,  it  is  apprehended,  they  have  no  means  of  coming  at  the  prop*  rty 
comprised  in  it;  for  the  act  of  the  13th  of  Eliz.  declares  that  voluntary  settlements  shall  be  void 
ONLY  against  creditors  defrauded.  Besides,  let  us  look  at  the  consequences  of  this  doctrine  of  Lord 
Rcsslyn'n.  If  the  settlement  can  only  he  impeached  by  prior  creditors,  is  it  not  clear,  that  the 
payment  of  the  subsequent  creditors  may  entirely  depend  upon  the  antecedent  ones  ?  For  if  the  settle r 
can  only  induce  the  antecedent  creditors  to  take  no  steps  to  impeach  the  settlement,  then  how  are  the 
subsequent  creditors  to  get  their  debts?  This  doctrine  therefore  of  Lord  Ronn'yn's,  (notwithstanding  the 
Master  of  the  Rolls,  in  the  case  of  Kidney  v.  Covssmaker,  (12  Ves.  155.)  sai*!,  that  he  w:as  exposed  to  fol- 
low it)  appears  to  be  a  doctrine  of  a  very  questionable  nature.  In  none  of  the  prior  cases  does  any  such 
doctrine  appear  to  be  laid  down.  On  the  contrary,  it  is  to  be  inferred  from  most  of  their,  (»ee  Walker 
v.  Burrows,  1  Atk.  93.  Tu-yne's  case,  3  Uep.  81.  Iiuium»nt  v.  Thorpe,  1  Ves.  27.  Tuicnshend  v.  ffindham, 

I  2  Ves, 
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of,  these  cases  following  are  to  be  heeded.     If  a  man,  a  Co.  5.  co.  3. 82. 
little  before  his  death,  make  a  conveyance  of  his  land  to  Dyer  295- 

his 

2  Ves.  11.  Taylor  v.  Jones,  2  Atk.  601 .  Stevens  v.  Olive,  ubi  snp.)  that  voluntafy  settlements  may  be  Im- 
peached by  subsequent  creditors,  wherever  they  can  prove  there  were  antecedent  debts.  And  Lord 
Alvunley  appears  to  have  been  of  this  opinion,  in  a  case  subsequent  to  that  of  Montague  v.  Lord 
Sandwich.  "  You  appear,"  observes  his  Lordship,  "  as  a  subsequent  creditor,  and  desire  an  account, 
"  in  order  to  invalidate  the  settlement  by  proving  prior  debts.  I  have  a  great  doubt  whether  you  have 
"  a  right  to  come  without  proving  any  one  antecedent  debt.  In  Stevens  v.  Olive,  Lord  Kenyan  seems  to 
"  think,  that  without  an  antecedent  debt  proved,  there  is  no  such  right."  Now  what  is  to  be  under- 
stood from  this,  but  that  Lord  Alvanley  was  of  opinion,  that  a  subsequent  creditor  might  invalidate  a 
voluntary  settlement  provided  he  could  prove  prior  debts ;  and  Lord  Kenyan  too,  it  would  appear, 
was  of  the  same  opinion. 

But  independant  of  the  circumstance  of  Lord  Rosslyn's  doctrine  being  opposed  by  other  authorities, 
it  is  evident  it  is  untenable  on  the  true  construction  of  the  act  of  the  13th  of  Eliz. 

It  will  hardly  be  disputed,  but  that  this  act  makes  FRAUDULENT  conveyances  void  against  creditors 
generally ;  not  merely  against  creditors  whose  debts  arose  before  or  whose  debts  arose  after  the  set- 
tlement, but  against  all  the  settler's  creditors,  without  any  exception  or  distinction.  Now  if  the  cir- 
cumstance of  being  in  debt  at  the  time  of  making  the  settlement  is  to  be  considered  as  a  proof  of 
fraud  as  against  prior  creditors,  the  settlement  is  consequently  a  FRAUDULENT  settlement;  and 
being  a  fraudulent  settlement  it  must  necessarily  be  void  against  all  the  settler's  creditors. 

Upon  the  whole  Lord  Rosslyn's  doctrine,  it  is  apprehended,  cannot  be  supported ;  and  we  may  venture 
to  conclude,  that  a  voluntary  conveyance  may  be  defeated  by  subsequent  as  well  as  by  prior  creditors, 
provided  the  subsequent  creditor  can  only  prove  that  the  settler  was  indebted  when  he  made  the  settle- 
went.  This  however  is  to  be  understood  with  the  exception  of  those  cases  in  which  the  presumption 
of  fraud,  arising  from  being  indebted,  is  repelled  by  other  circumstances  ;  such  as  the  circumstance 
of  the  debts  then  owing  being  secured  by  mortgage,  &c. 

But  although  it  is  conceived,  that  subsequent  creditors,  (except  where  the  presumption  of  fraud 
arising  from  being  indebted  is  repelled  by  such  circumstances,  as  the  debts  then  owing  being  secured 
by  mortgage,  fyc.}  may  avoid  a  voluntary  settlement  by  proving  that  the  settler  was  indebted  when  he 
made  it,  yet  what  was  said  by  Lord  Alvanley,  in  the  case  of  Lush  v.  Wilkinson,  (5  Ves.  384.)  suirgests 
a  question  of  considerable  importance;  viz.  whether  it  is  necessary  to  prove  that  he  was  indebted  to 
the  extent  of  insolvency.  After  observing,  that  to  enable  a  subsequent  creditor  to  impeach  a  voluntary 
settlement  he  must  prove  prior  debts,  his  Lordship  goes  on  to  say:  "a  single  debt  will  not  do. 
"  Every  man  must  be  indebted  for  the  common  bills  of  his  house;  though  he  pays  them  every  week  : 
"  It  must  depend  upon  this  :  whether  he  was  in  INSOLVENT  circumstances  at  the  time."  From  this  it 
would  seem,  that  Lord  Alvanley  was  of  opinion,  that  a  subsequent  creditor  could  not  impeach  a  volun- 
tary settlement  without  proving  the  settler's  insolvency  when  he  made  it.  This  opinion,  however, 
does  not  well  accord  with  what  his  Lordship  had  said  just  before.  Speaking  of  subsequent  creditors, 
he  observes,  "  I  have  great  doubt  whether  you  have  a  right  to  come  here  without  proving  one  antece- 
"  dent  debt.  In  Stevens  v.  Olite,  Lord  Kenyan  seems  to  think,  that  without  an  antecedent  debt  proved, 
"  there  is  DO  such  right." 

But  besides  this  inconsistency,  the  doctrine  that  subsequent  creditors  cannot  impeach  a  voluntary 
settlement  unless  they  can  prove  that  the  settler  was  insolvent  when  he  made  it,  seems  completely 
unwarranted  by  the  prior  cases,  which  only  speak  of  the  necessity  of  proving  some  prior  debts. 
(  Walker  v.  Burrows,  1  Atk.  93.  Tiryne's  case,  Sllep.  81.  Beaumont  v.  Thorpe,  l  Ves.  "27.  Townsliend 
v.  fVindham,  'J  Ves.  11.  Taylor  v.  Jones,  2  Atk.  601.  Stevens  v..  Olive,  nbi  sup.)  Nor  is  the  doctrine 
less  incompatible,  it  is  conceived,  with  the  act  of  the  13th  of  Eliz.  than  inconsistent  wita  the  prior 
cases.;  for  if  the  circumstance  of  being  indebted,  although  not  to  the  extent  of  insolvency,  renders  a 
voluntary  settlement  fraudulent  and  void  against  prior  creditors  it  must  render  it  equally  fraudulent 
and  VOK|  against  subsequent  ones ;  for,  as  has  been  before  observed,  a  fraudulent  settlement  or  convey- 
ance in  void  against  all  creditors;  subsequent  as  well  as  antecedent. 

Upon  the  whole,  we  may  venture  to  conclude  that  a  subsequent  creditor  may  defeat  a  voluntary  set- 
tlement without  proving  that  the  settler  was  indebted  to  the  extent  of  insolvency.  But  then  it  may 
be  asked,  to  what  amount  must  he  prove  antecedent  debts,  or  is  it  sufficient  to  prove  them  to  ever  so 
small  an  amount  ?  The  Editor  has  met  with  no  direct  information  upon  this  point.  The  answer  to  the 
question,  however,  depends,  it  is  conceived,  upon  the  answer  to  the  following  one;  vi/.  Can  a  prior 
creditor  set  aside  a  voluntary  settlement ;  without  regard  to  the  amount  of  his  debt?  The  sound  opi- 
nion, it  is  presumed,  is,  that  he  can.  Indeed,  it  would  be  absurd  to  make  the  amount  of  the  debt  the 
criterion  by  which  to  judge  of  tliefraudulency  or  bond,  fides  of  the  settlement;  nor  does  the  Editor 
find  a  single  case  in  which  it  has  been  done.  On  the  contrary,  in  all  the  cases  hi-  has  met  with,  a 
voluntary  settlement  or  conveyance  has  been  uniformly  considered  as  void  against  a  prior  creditor  with- 
out at  all  regarding  the  amount  of  his  debt*  :  if  the  settlement  stands  in  the  way  of  his  recovering  his 

debt 


*  To  hold  that  a  subsequent  creditor  may  set  aside  a  voluntary  settlement,  by  proving  that  the  set- 
tler was  indebted  in  ever  so  small  a  sum  would,  it  is  admitted;  amount  iu  effect,  to  little  short  of 

holding, 


CHAP.  iv.  OF  A  DEED.  66* 

his  children,  or  friends  of  his  blood,  with  a  proviso  to  make 
it  void  at  his  pleasure,  and  he  take  the  profits  of  it  as  his 

own  ; 

debt  it  is  fraudulent  and  void ;  and  whether  the  debt  is  large  or  small  is  altogether  immaterial.    ] 
would  indeed  be  strange  were  a  contrary  doctrine  maintained  ;  for  in  that  case  a  line  must  he  drawn  ; 
and  where,  it  may  he  asked,  ought  it  to  be  drawn? 

Taking  it  to  be  clear,  therefore,  that  a  voluntary  settlement  is  fraudulent  and  void   against  prior 
creditors  without  any  regard  to  the  amount  of  their  debts,  so  it  is  conceived,  a  subsequent  creditors 
power  to  defeat  a  voluntary  settlement  in  no  wise  depends  upon  the  amount  of  ANTECEDENT  debts. 
If  he  only  shews  that  there  were  antecedent  debts,  though  to  ever  so  small  an  amount,  he  shews  tlij 
the  settlement  was  fraudulent  against  the  prior  creditors;  and  by  shewing  that  it  was  fraudulent  a 
Toid  against  them  he  shews  that  it  was  fraudulent  and  void  against  himself  also ;  for,  as  has  been  more 
than  once  observed,  every  fraudulent  settlement  is  void  against  all  creditors. 

From  what  was  said  by  Lord  Hardwicke  in  the  case  of  Walker  v.  Burrows,  (1  Atk.  94.)  It  would  ap- 
pear, that  his  Lordship  was  of  opinion,  that  being  indebted  immediately  after  the  making  of  the  settle- 
ment, though  not  so  at  the  time  of  making  it.  was  an  evidence  of  fraud.  Speaking  of  a  credi 
power  to  invalidate  a  voluntary  settlement  his  Lordship  observed,  "that  it  was  necessary  to  prove, 
"  that  the  person  conveying  was  indebted  at  the  time  of  making  the  settlement,  or  immediately  after 
"  the  execution  of  the  deed." 

So  it  has  been  said,  that  making  a  voluntary  settlement  with  a  view  to  get  into  debt,  though  not 
debted  at  the  time,  renders  it  fraudulent  and  void  against  subsequent  creditors.  (Stileman  v.  Ashdown, 
2  Atk.  480.)  But  how,  it  may  be  asked,  is  it  to  be  ascertained,  that  it  was  made  with  such  a  view  . 
In  no  way,  generally  speaking,  but  by  the  settler  having  actually  got  into  debt.  And  if  that  was  proof 
of  the  frauduleucy  of  the  settlement,  then  would  every  voluntary  settlement  be  fraudulent  and  void  ; 
which  we  have  seen  is  held  not  to  be  the  case. 

It  has  been  said  that  a  voluntary  settlement  upon  a  wife  or  children  already  well   provided  for 
is  fraudulent  and   void  against   the  settler's  creditors,   and   that  without    at  all  regarding   wheth 
the  settler  was  indebted  at  the  time  he  made  it  or  not.    There   appears  however,  to  be  much  stronger 
reason  to  suppose,  that  a  voluntary  settlement  is  fraudulent  when  made  upon  a  wife  and  children  who 
are  not  well  provided  for  than  when  made  upon  those  who  are  so. 

So  retaining  possession  either  of  lands  or  chattels  is  a  proof  of  the  fraudulency  of  a  voluntary  set- 
tlement ;  (Hungerford  v.  Earl,  2  Vern.  261.  Stone  v.  Grubham,  2  Bulstr.  225.  Oakover  v.  Pettus,  Gas. 
Temp.  Finch,  272.  and  see  3  Dyer,  294.  and  Sir  Walter  Raleigh's  case,  Lane,  48.)  unless,  as  we  have 
already  seen,  the  possession  was  consistent  with  the  terms  of  the  settlement. 

And  the  making  of  a  voluntary  settlement  with  studied  concealment  must  be  considered,  it  is  appre- 
hended, as  a  proof  of  fraud  and  will  render  it  void  against  subsequent  creditors  although  the  set- 
tler was  not  indebted  when  he  made  it.  So  will  the  circumstance  of  the  settlement  containing  either 
a  general  power  of  revocation  or  a  power  to  mortgage.  (Tarback  v.  Marbury,  2  Vern.  510.) 

From  what  has  been  already  said,  it  will  appear,  that  it  is  incumbent  upon  a  creditor,  who  im- 
peaches a  voluntary  settlement  to  prove  that  the  settler  ivas  in  debt  ichen  he  made  it.  (iMsh  v.  Wil- 
kinson, ubi  sup.  Stevens  v.  Olive.,  ubi  sup.  Kidney  v.  Coussmaker,  5  Ves.  387.)  Nor  will  anything 
short  of  the  most  complete  proof  of  the  fact  be  sufficient  to  overturn  it ;  for  if  the  evidence  atlduced 
leaves  it  doubtful  whether  the  debt  on  which  the  fraudulency  of  the  settlement  is  attempted  to  be 
established  arose  prior  or  subsequent  to  the  settlement,  the  plaintiff's  bill  will  be  dismissed.  (H'ldte 
v.  Sansom,  3  Atk.  410.) 

It  may  be  proper  to  enquire,  whether  the  act  of  the  13th  of  Eliz.  extends  to  voluntary  settlements 
of  every  kind  of  property.  It  is  clear  that  it  does  not  t  For  it  must  be  evident  that  it  only  extends 
to  settlements  or  conveyances  of  such  kinds  of  property  as  the  creditors  might  have  resorted  to  for 
the  satisfaction  of  their  debts  in  case  no  settlement  had  been  made.  A  voluntary  settlement  or  con- 
veyance therefore  of  any  kind  of  property  which  a  creditor  could  not  have  come  at  by  legal  process, 
in  case  no  settlement  had  been  made,  will  clearly  be  good.  Now  copyholds  cannot  he  extended  for 
debt.  (Heydon's  case,  3  Rep.  9.  Sav.  Rep.  66.  SeeExparte  Cockshott,  Co.  Bank.  Laws,  IjO.)  and  con- 
sequently, it  is  apprehended,  a  voluntary  settlement  of  copyholds  is  not  within  the  act. 


holding,  that  a  voluntary  settlement  as  such  was  void  against  creditors — for  it  would  rarely  happen 
but  that  subsequent  creditors  would  be  able  to  prove  some  antecedent  debt.  But  if,  to  avoid  this 
absurdity,  it  should  be  contended,  that  to  prove  a  small  antecedent  debt  was  not  sufficient,  then  this 
question  immediately  presents  itself— viz.  to  what  amount  must  they  be  proved  ;  or  in  other  words 
where  is  the  line  to  be  drawn  t  Insolvency,  perhaps,  is  the  most  natural  line— and  Lord  . -i/i-unli -y's 
opinion  in  Lush  v.  Wilkinson  was  not  without  some  reason  for  it.  But  who  that  wished  to  avoid  hold- 
ing out  an  inducement  to  the  commission  of  fraud  would  say,  that  either  this  or  any  other  should  be 
the  lino:'  Besides,  with  what  regard  to  consistency  or  the  true  construction  of  tlte  act  of  the  13th  ot 
Eliz.  could  a  line  be  drawn  as  ti>  subsequent  creditors  if  none  is  to  be  drawn  as  to  prior  ones:  And 
with  respect  to  prior  creditors  such  a  thing  has  certainly  nc;vcr  been  thought  of. 

12  So 
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own ;  or  make  a  conveyance  of  it  to  friends,  to  the  intent 
they  shall  not  be  subject  to  the  payment  of  his  debts,  hav- 
ing 

So  choses  in  action  and  money  in  the  funds  cannot  be  got  at  either  by  a  legal  or  equitable  process. 
(Dundafs  v.  Dutens,  1  Ves.  jun.  198.  Nantes  v.  Carrock,  9  Ves.  189.  Rider  v.  Kidder,  10  Ves.  368.) 
In  the  case  of  Taylorv.  Jones,  indeed  (2  Atk.  600.)  the  Masterof  the  Rolls  directed  stock  comprised  in 
a  voluntary  settlement  to  be  sold  and  the  produce  to  be  applied  in  payment  of  debts.  But  however 
consonant  this  case  may  be  to  the  claims  of  justice  it  appears  to  be  over-ruled  by  the  subsequent 
authorities  above  cited  ;  arr.I  therefore  a  voluntary  settlement  of  stock  must  also  be  considered  as  good, 
at  least  during  the  settler's  life;  but  after  his  death  his  creditors  may  sue  the  persons  claiming  under 
the  settlement  as  executors  de  son  tort.  (Edwards  v.  Harden,  2  Durnf.  &  East's  T.  R.  587.  Hawei 
v.  Lcadtr,  Cro.  Jac.  27 it  Stanford  case,  2  Leon.  223.) 

Perhaps  gifts  of  money  cannot  be  over-reached  by  the  act  of  Eliz. ;  at  least  that  they  cannot  in  a 
court  of  law  is  pretty  clear;  for  a  court  of  law.  it  is  apprehended,  can  only  follow  the  specific  thing; 
and  as  the  money  may  be  spent,  or  even  if  it  is  not  yet  as  it  cannot  be  identified,  how,  it  may  be 
'asked,  is  it  to  be  got  at?  In  equity  however,  the  donee  may  perhaps  be  compelled  to  refund  ;  or  ra- 
tlier  indeed  to  account  for  the  money  to  the  creditors.  In  the  case  of  Partridge  v.  Gopp,  (Aiubl.  596.) 
Lord  Northington  decreed,  that  a  sum  of  money  which  had  been  voluntarily  given  should  be  refunded. 
(But  see  the  case  of  Duffin  v.  Furncss,  Cas.  Temp.  King,  77.  which  is  contra.)  In  such  a  rase  the 
question  probably  may  be ;  whether  the  maxim  "  Equitas  sequiter  Itgem"  must  prevail — and  conse- 
quently, that  if  there  is  no  remedy  at  law  there  is  none  in  equity;  or  whether  equity  may  not  aid  and 
assist  the  defect  of  the  law  ?  The  Editor  is  inclined  to  the  latter  opinion,  and  consequently  approves 
of  the  case  of  Partridge  v.  Gopp.  The  court,  however,  would  probably  not  interfere  if  the  sum  was 
trifling  and  inconsiderable.  In  Partridge  v.  Gopp,  Lord  Northington  observed,  that  the  fraudulent 
intent  was  to  be  collected  from  the  magnitude  and  value  of  the  gift. 

With  the  exceptions  above  mentioned  all  kinds  of  property  itis  apprehended,  (which  may  be  the  sub- 
ject of  settlement  at  all,)  fall  within  the  act  of  the  13th  of  Eliz.  Nor  is  there  any  distinction,  it  is  con- 
ceived, between  a  voluntary  settlement  of  real  estate  and  a  voluntary  settlement  of  mere  chattels. 
Fraud  would  be  presumed  in  a  settlement  of  the  one  whenever,  under  similar  circumstances,  it 
would  be  inferred  in  a  settlement  of  the  other. 

From  what  was  said  'by  Lord  Hardvicke  in  the  case  of  Townshend  v.  Windham,  it  may  perhaps  be 
thought,  that  a  distinction  is  to  be  made  between  a  voluntary  setflement  in  favor  of  a  wife  or  child, 
and  a  voluntary  settlement  in  favor  of  a  mere  stranger  ;  and  that  when  made  upon  the  latter  they  are 
uniformly  bad.  Hi?  Lordship  observed,  "  If  there  is  a  voluntary  conveyance  of  real  estate,  or  a  chat- 
*'  tel  interest,  by  one  not  indebted  at  the  time,  though  he  afterwards  becomes  indebted,  and  that 
"  voluntary  conveyance  is  for  a  CHILD,  and  without  any  particular  evidence  or  badge  of  fraud  to  de- 
"  ceive  or  defraud  subsequent  creditors,  that  will  be  good." 

Except  this  slight  dictum  the  Editor  finds  no  case  in  which  a  distinction  has  been  taken  between 
a  voluntary  settlement  in  favor  of  a  child  and  a  voluntary  settlement  in  favor  of  a  stranger.  Indeed 
it  would  be  difficult  to  shew  on  what  ground  a  distinction  can  be  maintained  between  a  voluntary 
settlement  on  a  wife  or  child  and  one  on  a  mere  stranger.  Voluntary  settlements  as  such,  we  have  seen, 
are  held  not  to  be  affected  by  the  act  of  the  13th  of  Eliz.  but  only  fraudulent  ones.  Let  us  suppose  a 
voluntary  settlement  to  be  made  upon  a  wife  or  child  in  which  there  is  no  circumstance  indicative  of 
fraud  :  can  it  possibly  be  contended,  that  if  the  same  settlement  had  been  made  upon  a  stranger 
that  it  would  have  been  fraudulent  ?  On  what  ground,  it  maybe  asked,  could  it  be  so  contended? 
Surely  not  from  the  mere  circumstance  of  its  being  made  on  a  stranger;  for  it  must  be  obvious,  that  it 
is  infinitely  less  likely  that  a  man  should  be  guilty  of  a  fraud  to  benefit  a  stranger  than  to  benefit 
his  own  children.  Upon  the  whole,  therefore,  we  need  not  hesitate  in  concluding,  that  wherever  a 
voluntary  settlement  would  be  good  against  creditors  if  made  upon  a  child,  that  under  similar  circum- 
stances it  will  be  equally  good  if  made  upon  a  stranger.  So  we  may  venture  to  affirm,  it  is  conceived, 
that  wherever  a  voluntary  settlement  would  be  bad  if  made  upon  a  stranger,  that  under  similar  cir- 
cumstances it  would  be  equally  bad  if  made  upon  a  child. 

It  may  not  be  amiss,  perhaps,  briefly  to  enquire  to  whom  the  act  of  the  13th  of  Eliz.  affords  its  as- 
eistance.  It  is  unnecessary  to  say  that  it  affords  its  aid  to  the  creditors  of  the  settler.  It  has  been 
held,  indeed,  that  a  creditor  whose  debt  was  CONTINGENT,  when  the  settlement  was  made,  cahuot  set 
aside  a  voluntary  settlement.  (Nunn  v.  Wilsmore,  Q  T.  R.  521.)  Lord  Eldon,  however,  in  the 
case  of  Eider  v.  Kidder,  (10  Ves.  360.)  appears  to  have  entertained  a  contrary  opinion  ;  and  that  his 
Hardship's  opinion  is  consonant  to  the  true  meaning  of  the  act  can  hardly  be  doubted. 

So  it  appears  to  have  been  held,  that  a  creditor  whose  debt  consists  of  damages  obtained  in  an  action 
brought  for  a  personal  wrong,  cannot  defeat  a  voluntary  provision  for  the  payment  of  other  creditors; 
even  though  it  was  made  pending  the  action  and  for  the  express  purpose  of  giving  them  a  preference. 
Thus  in  the  case  ofLucknerv.  Freeman,  (Prec.  in  Cha.  105.)  where  the  plaintiff  brought  an  action 
against  a  Mr.  Montagu  for  criminal  conversation  with  his  wife  :  Pending  the  action,  Mr.  Montagu  as- 
signed his  estates  to  trustees,  upon  trust  to  pay  several  debts  mentioned  in  a  schedule  and  such  others 
as  he  should  name.  The  plaintiff  recovered  ^5000  damages  and  brought  his  bill  to  set  aside  this 
deed  as  fraudulent.  The  court  however  held  that  it  was  not  fraudulent,  because  the  plaintiff  was  no 
creditor  at  the  time  of  making  the  deed  ;  and  that  although  it  was  made  to  prefer  the  defendant's  real 
creditors  to  this  debt,  (the  damages)  yet  as  it  was  a  debt  only  founded  in  maleficio  it  was  conscien- 
tious 
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ing  bound  himself  and  hi  j   heirs   by  any  specialty ;  or  to 
the  intent  that  a  warranty  and  assets  shall  not  bind  his  son 

for 

tious  to  prefer  his  other  debts  before  it.  [Generally  speaking  a  mere  voluntary  provision  for  the  pay- 
«ie:;t  of  debts,  may  be  defeated  by  the  creditors  \vho  do  not  choose  to  acquiesce  in  it.  (See  Tarbuck 
v.  Murbvry,  2Vern.  510.  Lord  Paget's  case,  1  Lev.  194..)  But  if  any  creditor  is  a  party  tn  a  deed 
which  makes  a  provision  for  the  payment  of  his  own  and  certain  other  specified  debts,  such  deed, 
if  free  from  indications  of  fraud,  will  be  good  against  creditors  whose  debts  are  not  specified. 
(Enstwick  v.  Callaitd,  5  T.  R.  42.)] 

The  settler's  creditors,  it  may  be  observed,  are  not  the  only  persons  to  whom  the  act  extends  its 
assistance.  But  this  indeed,  must  be  perfectly  obvious; — for  the  act  declares,  that  conveyances 
made  to  defraud  "  creditors  and  others"  m  their  "  lawful  actions,  suits,  debts,  accounts,  damages, 
"  penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs"  shall  be  void.  These  words  are  so  compre- 
hensive that  it  may  hardly  be  going  too  far  to  say,  that  every  person  who  has  a  demand  against  the  set- 
tier,  which  the  fraudulent  settlement  stands  in  the  way  of  his  recovering,  may  resort  to  the  act  for  assistance. 
(For  cases  to  which  the  act  has  been  held  to  extend,  although  the  party  seeking  its  aid  was  not,  in  the 
common  acceptation  of  the  term  a  creditor  of  the  settler's,  see  Pouncefoot's  case,  cited  3  Rep.  8'2. — 
Turvilv.  Tipper,  Latch.  222.  Cresswdl  v.  Cooper,  Dyer,  351.  Jones  v.  Ashurst,  Skin.  357.  Ford  v. 
Sheldon,  12  Rep.  1.  Self  v.  Madox,  Vcrn.  460.) 

Although  one  species  of  creditor  as  much  as  another  has  it  in  his  power,  in  the  settler's  life-time,  to 
set  aside  a  fraudulent  settlement,  and  that  whether  the  subject  of  such  settlement  is  real  or  personal 
estate,  yet  after  the  settler's  death  a  voluntary  settlement  of  real  estate  can  only  be  impeached 
cither  by  specialty  creditors  or  those  of  a  higher  nature;  for  simple-contract  creditors,  after  the 
debtor's  death,  have  no  means  of  coming  at  his  real  property.  By  an  act  indeed,  of  the  47th  of 
the  present  reign;  (ch.  74.)  the  simple-contract  creditors  of  a  person  who  at  the  time  qf  his  death 
was  subject  to  the  bankrupt  laws,  may,  in  a  court  of  equity,  set  aside  a  fraudulent  settlement  of  real 
estate  after  his  decease.  The  public  are  principally  indebted  to  the  late  Sir  Samuel  Romilly  for  this 
act ;  and  had  the  same  liberality  pervaded  the  whole  legislature  as  actuated  the  enlightened  individual 
just  mentioned,  the  benefit  of  it  would  not  have  been  confined  to  the  creditors  of  persons  in  trade, 
but  would  have  been  extended  to  the  creditors  of  every  one. 

As  the  heir  is  liable  to  his  ancestor's  specialty  debts  to  the  extent  of  the  real  assets  which  have 
descended  upon  him,  in  case  he  should  make  a  fraudulent  settlement  of  such  assets  it  would 
clearly  be  void  both  against  his  ancestor's  creditors,  (see  Apharry  v.  Bodingham,  Cro.  Eliz.  350.)  and 
his  own.  (See  Gooch'scase,  5  Rep.  60,  and  Dyer,  1-19.*) 

With  respect  to  fraudulent  settlements  of  personal  estate,  there  is  no  doubt  but  simple-contract 
creditors  have  in  all  cases  the  power  of  defeating  them  after  the  settler's  death.  And  persons  in 
possession  of  personal  estate  under  a  voluntary  and  fraudulent  settlement  may  be  sued  after  the  set- 
tler's death  as  executors  de  son  tort;  (Humes  v.  Leader,  Cro.  Jac.  271,.  by  the  name  of  Hawesv. 
Cookson,  Yelv.  197.  Edwards  v.  Harbcn,  2  T.  R.  587.)  And  they  may  be  so,  although  there  is  a  right- 
ful executor.  (Edwards  v.  Hurben,  u!>i  sup.) 

It  must  be  obvious,  that  estates  held  under  voluntary  settlements,  where  fraudulent,  may  be  followed 
by  the  settler's  creditors  into  the  hands  of  the  volunteer.  If  they  could  net  the  act  of  the  13th  Eliz. 
would  be  little  better  than  a  mere  nullity.  But  although  it  is  clear,  that  estates  derived  under  volun- 
tary settlements,  may  be  followed  into  tiie  hands  of  the  volunteer,  yet  it  may  be  proper  to  notice  that 
they  cannot,  generally  speaking,  be  followed  into  the  hands  of  purchasers  from  the  volunteer.  (But  for 
further  information  on  this  subject,  see  what  is  said  on  voluntary  conveyances  becoming  good  by  matter 
ex  post  facto,  in  the  Treatise  on  Settlements,  page  238.) 

The  act  of  the  13th  of  Eliz.  only  makes  fraudulent  settlements  void  as  against  persons  whose  debts, 
&c.  are  delayed.  After  the  demands  upon  the  settler  are  satisfied  the  settlement  is  clearly  good. 
(Hawes  v.  Leader,  ubi  sup.  Curtis  v.  Price,  12  Ves.  103.) 

A  person,  we  will  suppose,  has  a  general  power  of  appointment  over  real  or  personal  property  and  is 
also  entitled  to  it  under  the  ownership.  If  he  makes  a  voluntary  settlement,  tn  exercise  of  his  power, 
there  can  be  no  doubt  but  it  must  be  considered  as  fraudulent  and  void  against  TJis  creditors  in  every 
case  in  which  it  would  have  been  so  considered  had  it  been  made  under  the  ownership.  Bat 
where /a  person  with  a  general  power  of  appointment  and  NO  interest  under  the  ownership  makes  a 
voluntary  settlement,  there  it  will  be  difficult,  it  is  conceived,  to  find  any  ground  on  which  to  con- 
tend that  such  settlement  is  void  against  creditors.  The  creditors  in  such  a  case  cannot  say,,  that  they 


*  Before  the  act  of  the  3d  William  &  Mary,  c.  14,  a  devisee  was  not  liable  to  the  deviser's  debts 
in  respect  of  the  estate  devised,  consequently  till  the  passing  of  that  act  a  voluntary  settlement 
by  the  devisee  could  not  possibly  come  within  the  act  of  the  13th  of  Eliz.  so  far  as  concerned  the 
devisor's  creditors  :  as  to  his  own  creditors  it  certainly  did.  Whether  a  voluntary  settlement  by  a 
devisee  must  now  be  considered  as  void  against  the  devisor's  specialty  creditors,  and  consequently 
as  within  the  act  of  Eliz.  is  a  point  which  the  Editor  finds  nowhere  determined,  and  upon  which  a 
difference  of  opinion  may  perhaps  be  entertained.  It  may  be  observed  however,  that  the  act  ef  the 
13th  of  Eliz.  being  a  remedial  act  ought  to  be  construed  liberally  in  favor  of  creditors,  and  con- 
sequently be  held  to  extend  to  cases  to  which  its  spirit  and  import  clearly  apply  although  the  very 
cases  did  not  exist  when  the  act  was  made. 

are 
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for  other  land,  or  the  like;  in  this  case,  this  conveyance 
shall  be  void,  as  to  them  that  should  have  relief  upon  this 

land 

are  defrauded  by  the  settlement ;  for  the  property  which  is  the  subject  of  it  would  have  been  com- 
pletely out  of  their  reach  had  the  settlement  never  have  been  made;  and  consequently,  it  is  appre- 
hended, the  settlement  must  be  good.  The  Editor  is  aware  that  this  opinion  is  at  variance  witli  the 
authorities  on  the  subject,  and  that  there  are  several  cases  in  which  it  has  been  decided,  that  if  a  man 
with  a  general  power  of  appointment,  voluntarily  exercises  such  power,  either  by  deed  or  will,  that 
the  subject  of  the  power  shall  be  liable  to  his  creditors,  notwithstanding  he  has  no  interest  under  the 
ownership.  (Lord  Townshend  v.  Windham,  2  Ves.  1.  Pack  v.  Balhurst,  3  Atk.  269.  Lnscelles  v.  Lord 
Cornwall}.*,  2Vern.465.  Bainton  v.  Ward,  2 Atk.  172.  Thompson v.Toicne,  2Vern.6l9.  Troughton  v.  Trough- 
ton,  3  Atk.  656.  Holmes  v.  Coghill,  7  Ves.  499.  and  l2*Ves.  206.")  It  will  however  be  difficult, 
it  is  conceived,  to  assign  a  satisfactory  reason  for  this.  It  is  only  on  the  ground  of  fraud  that  a  settle- 
ment under  the  ownership  is  considered  as  void  against  the  settler's  creditors.  What  fraud  there  can 
be  in  an  appointment  (where  the  appointor  had  no  interest  under  the  ownership,)  is  not  easy  to  dis- 
cover ;  for  if  no  appointment  had  been  made  the  creditors  could  not  have  come  at  the  property  ;  and 
how  they  can  prove  that  the  appointment  was  made  to  defraud  them,  (which  they  must  do,  it  is  appre- 
hended, to  set  it  aside)  does  not  very  clearly  appear.  Upon  the  whole  we  may  venture  to  conclude, 
that  an  appointment  under  a  general  power  of  appointment,  (where  the  appointor  has  no  interest 
under  the  ownership,}  cannot  be  defeated  by  the  settler's.creditors  *. 

In  advancing  this  opinion  the  Editor  trusts  it  will  not  be  thought  that  he  wishes  to  narrow  the  credi- 
tor's right  to  recover  his  debts  :  quite  the  reverse.  But  whilst  he  is  an  advocate  for  the  creditor, 
he  is  not  regardless  of  an  adherence  to  principle; — for  by  a  departure  from  principle,  laws  are  ren- 
dered vague  and  uncertain,  and  consequently  litigation  and  contentions  are  greatly  multiplied.  It 
has  been  said,  indeed,  and  the  observation  has  been  frequently  reiterated,  "  that  it  is  no  matter  what 
the  Inw  is,  provided  it  is  known."  But  it  may  be  remarked,  in  reply  to  this  observation,  that  if  the 
law  does  not  rest  upon  principle,  but  merely  upon  forensic  decisions  which  are  inconsistent  with  it, 
that  it  will  not  be  *o  likely  to  be  known  as  if  it  did  rest  on  principle.  For  principle  being  intelligible, 
is  much  more  likely  to  be  known  and  remembered  than  decisions  which  are  at  complete  variance  with 
it.  And  this  consideration  alone  is  a  sufficient  reason,  it  is  conceived,  for  making  an  adherence  to 
principle  desirable. 

Having  endeavoured  to  point  out  the  law  relative  to  voluntary  conveyances,  or  rather  the  decided 
cases  on  the  subject,  the  Editor  trusts  he  shall  stand  excused  if  he  expresses  his  total  dissent  from 
the  doctrine — that  a  voluntary  settlement  is  good  against  subsequent  creditors  provided  the  settler  was  not 
indebted  when  he  made  it ;  a  doctrine  which  does  no  little  violence  to  the  claims  of  justice.  And  he 
expresses  his  dissent  from  this  doctrine  with  the  less  hesitation,  there  being  several  authorities 
against  it. 

Thus  in  Stanford's  case,  (2  Lev.  223.)  where  a  man  made  a  deed  of  gift  of  part  of  his  goods  and 
afterwards  died;  Dyer,  Ch.  J.  held,  that  the  gift  was  void  against  the  settler's  creditors  both  by  the 
common  law  and  the  13th  of  Elix.  It  dots  not  appear  from  the  report  of  this  case,  either  that  the 
settler  was  indebted  when  he  made  the  deed  or  that  posit  ire  fraud  was  found  ;  and  consequently  it 
must  be  inferred,  that  Lord  C.  J.  Dyer  considered  it  as  fraudulent  and  void  from  the  mere  circum- 
stance of  being  VOLUNTARY.  And  in  an  anonymous  case  in  Rolle's  Reports,  (2  Roll.  173.)  a  voluntary 
settlement  of  a  lease  was  held  to  be  void  against  the  settler's  creditors.  In  this  case  also  it  does  not 
appear,  either  that  the  settler  was  indebted  when  he  made  the  settlement  or  that  there  waa  positive 
fraud  in  it,  but  it  was  considered  as  fraudulent,  it  is  conceived,  from  the  mere  circumstance  of  being 
voluntary. 

The  cases  of  Fletcher  T.  Sidley,  (2  Vern.  490.)  and  St.  Amand  v.  The  Countess  of  Jersey,  (1  Com. 
255.)  may  be  also  mentioned  a»  similar  authorities  to  those  just  noticed.  So  likewise  it  is  conceived, 
may  the  case  of  Taylor  v.  Jones,  (2  Atk.  601.)  in  which  the  Master  of  the  Rolls  appears  to  have 
principally  rested  his  decision  upon  the  broad  ground — that  voluntary  settlements  as  such,  were 
void  against  creditors.  The  cases  already  mentioned,  may  be  considered  as  express  decisions;— 
that  voluntary  settlements,  as  such,  are  void  against  creditors.  And  besides  these  cases,  the  dicta  of 
§ome  eminent  judges  to  the  same  effect  maybe  noticed.  Thus  in  the  case  of  Nunn  v.  Wilsmore, 
(8  Durnf.  &  East's  T.  R.  528.)  Lord  Kcnyon  observed,  "  with  regard  to  the  statute  of  Eliz.  that  act 
contains,  no  doubt,  wise  provisions,  as  applicable  to  the  cases  to  which  it  was  meant  to  apply  :  and 
if  this  deed  were  either  actually  fraudulent,  or  voluntary,  from  which  the  law  infers  fraud ;  then  the 
consequences  insisted  upon  by  the  plaintiffs,  would  follow,  and  the  defendant  would  be  obliged 
to  repay  this  money."  And  again/  admit  that  tf  this  were  a  VOLUNTARY  deed  the  law  says  it  is 

FRAUDULENT." 

So  in  the  case  of  Partridge  v.  Gopp,  (Ambl.  596.)  the  language  of  Lord  Northington  is  worthy 'of 
remark.  "  I  think,"  observes  his  Lordship,  "  no  man  has  such  a  power  over  his  own  property  to 
"  dispose  of  it  so  as  to  defeat  his  creditors,  except  for  consideration."  "  The  statute  extends  to  all 


*  Where  a  person  with  a  general  power  of  appointment,  but  without  any  interest,  becomes  a  bank- 
rupt, his  creditors,  it  is  apprehended,  would  be  entitled  to  the  property  whether  he  had  exercised  the 
power  or  not. 

"  cases. 
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land  by  descent ;  and  especially  when  the  conveyance  is 
made  after  the  suits  begun ;  and  more  especially  vvben  any 

judgment 


"  cases,  except  ichere  there  is  a  good  consideration  and  bond  fide.  TSlood  has  been  held  not  to  be  a  good 
"  consideration."  And  in  the  case  of  Gilham  v.  Lock,  (9  Vcs.  612.)  there  is  an  expression  of  the 
Master  of  the  Rolls,  which  may  be  likewise  noticed.  His  Honor  observes,  "  where  a  father  has  made 
"  no  provision  for  his  family,  his  wife  and  children,  he  is  under  a  moral  obligation  to  do  so;  yet  set' 
"  tlements  after  marriage  are  VOLUNTARY  against  creditors."  By  which  his  Honor  must  be  understood 
to  mean — that  settlements  after  marriage  were  fraudulent  against  creditors. 

In  addition  to  the  authorities  already  brought  forward  in  support  of  the  opinion,  that  a  voluntary 
settlement  is  fraudulent  and  void  against  all  creditors,  without  at  all  regarding  whether  the  settler 
was  indebted  at  the  time  of  making  it  of  not,  it  may  be  observed,  that  the  judges  have  frequently 
held,  that  acts  of  parliament  made  in  suppression  of  fraud,  should  be  liberalhj  construed  :  (see  Doe  v. 
Kutledge,  Cowp.  705.  Cadogan  v.  Kennett,  ib.  432.  and  see  3  Rep.  82.)  But  surely  a  construction 
which  may  almost  be  said  to  open  a  door  to  the  commission  of  fraud  cannot  be  considered  a  very 
liberal  one.  That  holding  a  voluntary  settlement  to  be  good,  if  the  settler  is  not  indebted  when  he 
makes  it,  is,  in  fact,  holding  out  an  invitation  to  fraud,  is  but  too  obvious ;  for  doea  not  such  a  doc- 
trine, in  effect,  amount  to  saying  ;  "  only  be  free  from  debt  at  the  time  you  make  a  voluntary  settle- 
"  ment,  and  afterwards  get  as  much  into  it  as  you  please  ;  for  by  making  a  voluntary  settlement,  wheu 
"  free  from  debt,  you  effectually  put  your  property  out  of  the  reach  of  your  creditors?" 

That  fraud  and I  dishonesty  should  be  repressed  as  much  as  possible,  no  one  will  attempt  to  deny; 
would  not,  then,  holding  every  voluntary  settlement  to  be  void  against  creditors,  materially  promote 
so  desirable  an  end  ?  It  cannot  be  doubted  that  it  would. 

It  is  not  meant  to  be  contended,  that  a  voluntary  settlement  should  be  considered  as  void  against 
creditors  merely  on  the  ground  of  its  b(. ing  VOLUNTARY  ;  (though  there  may  be  some  reason  to  think,  that 
the  act  of  the  13th  of  Eliz.  avoids  it  on  that  ground  only  ;)  but  on  the  ground  of  being  FRAUDULENT — 
a  ground,  on  which  the  statute  clearly  makes  it  void  ;  as  perhaps,  does  the  common  law  also.  *  It 
is  true,  it  could  not  be  considered  as  void  on  the  ground  of  fraud,  unless  fraud  was  either  positively 
proved  or  there  was  reason  to  presume  it.  But  what  is  contended  for  is,— that  although  fraud  may 
not  be  positively  proved,  yet  that  there  is  reason  to  presume  it  in  every  voluntary  settlement  which 
hinders  the  payment  of  the  settler's  debts.  And  when  the  promoting  of  good  faith  among-t  mankind, 
and  the  suppression,  of  fraud  are  the  great  objects  to  be  obtained  by  it,  surely  presumption  might 
be  well  pushed  to  its  farthest  limits.  Where  a  voluntary  settlement  therefore  stands  in  the  way  of 
paying  the  settler's  debts,  it  may  fairly  be  inferred  to  be  fraudulent,  notwithstanding  he  was  out  of 
debt  at  the  time  of  making  it.  The  very  circumstance  of  afterwards  getting  into  debt,  (to  an  amount 
his  other  property  would  not  satisfy)  may  well  justify  the  presumption  of  fraud;  for  by  incurring 
debts  which  he  knew  he  had  not  the  means  of  paying  he  has  proved  himself  to  be  a  man  of  dishonest 
principles.  Would  it  then  be  carrying  presumption  too  far  in  such  a  case  to  say, — that  the  settlement 
was  made  with  a  view  to  put  his  property  out  of  the  reach  of  those  debts  he  intended  to  contract? 
It  is  apprehended  it  would  not.  In  voluntary  settlements  or  conveyances  if  the  result  is  injustice,  it  does 
not  seem  to  be  carrying  presumption  beyond  its  due  bounds  to  t.ike  it  for  granted  that  the  object  was 
injustice;  and  therefore  if  a  voluntary  conveyance  or  settlement  would  deprive  the  settler's  creditors 
of  their  debts,  (by  which  it  would  be  productive  of  injustice  towards  them)  it  may  be  fairly  presumed, 
that  to  deprive  them  of  their  debts  was  one  of  the  settler's  objects  in  making  it. 

In  voluntary  settlements  npon  a  wife  and  children,  a  great  stress  appears  frequently  to  have  been 
laid  (as  an  argument  in  support  of  such  settlements)  that  the  settler  is  under  a  natural  and  moral  obli- 
gation to  provide  for  them.  Trne  :  but  he  is  not  tinder  an  obligation  to  provide  for  them  at  the  ex- 
pence  of  a  higher  obligation — that  of  paying  his  debts.  Neither  is  he  under  the  necessity  of  making  a 
provision  for  them  by  deed  :  He  might  make  it  by  urill ;  as  in  that  case  his  creditors  would  be  paid. 


*  Lord  Coke  says  that  the  statute  of  the  15th  of  Eliz.  Is  only  declaratory  of  the  common  law ;  (Co. 
Litt.  290  b.)  and  there  are  authorities  from  which  it  would  appear,  that  at  the  common  law  even 
fraudulent  settlements  were  NOT  void  against  all  creditors  but  only  against  prior  ones.  ( Tu-yne's  case, 
3  Rep.  83  a.  Upton  v.  Bassett,  Cro.  KHz.  444.  Dyer,  294,  5.)  If  such  was  the  doctrine  of  the 
common  law,  and  if  the  statute  is  merely  declaratory  of  it,  then  the  statute  does  not,  even  on  the  ground 
of  FRAUD,  make  every  voluntary  settlement  void  against  all  creditors.  But  it  is  apprehended,  that 
the  statute  must  be  considered  as  something  more  than  declarator r  of  the  common  law.  The  word 
"  declare"  in  the  act,  (on  which  Lord  Coke  founds  his  opinion)  is  too  slight  a  ground  to  go  upon.  The 
legislature,  it  is  apprehended,  intended  the  act  to  reach  cases  which  the  common  law  did  not  ex- 
tend to  ;  and  at  least  to  make  FRAUDULENT  conveyances  void  against  all  creditors.  If  this  opinion 
is  an  erroneous  one  and  the  statute  is  in  reality  only  declaratory  of  the  common  law,  and  if,  at  tha 
common  law,  fraudulent  settlements  were  only  void  against  prior  creditors,  then  on  what  ground  is 
the  doctrine  before  noticed  to  be  maintained,  viz.  that  a  voluntary  settlement  is  void  agaiust  subsequent 
creditor*  when  made  by  a  person  indebted  at  the  time? 

Tbor 
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judgment  is  had  upon  the  suits  against  him  that  doth  make 
the  deed.     And  so  also  is  the  law  for  goods.     And  there-  Co.  3.  80.  83. 
fore  if  one  be  indebted  to  A.  £20,  and  to  B.  £40,  and  be  Bro.  Donne, 
possessed  of  goods  to  the  value  of  £20,  and  A.  doth  sue  20-  Plow.  64. 
the  debtor  for  his  £20,  and,  hanging  this  suit,  the  debtor 
secretly  makes  a  general  deed  of  gift  of  all  his  chattels  real 
and  personal  to  B.  in  satisfaction  of  his  debt,  and  yet  doth 
afterwards  continue  the  occupation,  and  use  the  goods  as 
his  own,  and  after  .4.  getteth  judgment  and  execution  ;  in 
tbis   case,  the  deed  of  gift  to  B,  shall  be  said  to  be  frau- 
dulent, and  therefore  void  as  against  A.     So  if  in  this  case 
lie  give  all  his  goods  to  B.  in  satisfaction  of  his  debt,  and 
before  any  suit  begun  by  A.  with   any  express  or  implicit 
trust,   as  to  the   intent  that  B.  shall  be  favourable  to  the 

There  is  an  observation  of  the  Master  of  the  Rolls,  in  the  case  of  Taylor  v.  Jones,  (2  Atk.  602.)  par- 
ticularly worthy  of  attention,  viz.  "  though  I  have  always  a  great  compassion  for  a  wife  and  children  ; 
"  yet,  on  the  other  side,  it  is  possible,  that  if  creditors  should  not  have  their  debts,  their  trices  and 
"  children  may  be  reduced  to  want."  There  is  no  sound  reason  for  shewing  more  favor  to  a  voluntary 
settlement  on  a  wife  or  child  than  on  a  mere  stranger : — on  thecontrary  it  is  entitled  to  less  ;  for,  as  has 
been  before  observed,  a  volnntarysettlement  upon  a  wife  or  child  is  more  Hkely  to  be  FRAUDULENT 
than  a  voluntary  settlement  upon  a  mere  stranger ;  because  a  man  is  more  likely  to  be  guilty  of  a 
moral  wrong  to  benefit  those  to  whom  he  is  bound  by  the  ties  of  nature  than  to  benefit  those  to  whom 
he  has  no  such  tie.  Another  argument  may  be  also  resorted  to,  as  a  reason  against  leaning  in  favor 
of  voluntary  settlements  upon  a  wife  or  children ;  viz.  that  the  wife  and  children  may  be  actually 
enjoying  a  benefit  from  the  debts  the  settler  had  contracted ;  and  is  it  at  all  reasonable  that  they 
should  both  enjoy  the  settler's  property  and  that  of  his  creditors? 

It  may  further  be  observed,  that  to  consider  aM  voluntary  settlements  as  fraudulent  and  void  against 
the  settler's  creditors,  might  not  be  without  a  beneficial  influence  in  imposing  a  check  upon  extra- 
vagance and  prodigality.  For  if  a  man  knows  that  his  wife  and  children  must  be  the  sufferers  from 
his  extravagance  he  may  not  launch  into  it;  whereas  he  possibly  might  do  so  if  he  could  make  a 
voluntary  provision  for  them  which  could  not  be  affected  by  his  debts.  Another  advantage  would  also 
result  from  it,  which  is,  that  it  would  put  an  end  to  that  litigation  and  contention,  which  the  doctrine 
on  the  subject,  as  it  appears  to  stand  at  present,  must  necessarily  create.  Upon  the  whole,  every  tiling 
that  can  be  urged  appears  to  be  in  favor  of  holding  that  all  voluntary  settlements  should  be  considered 
as  fraudulent  and  void  against  the  settler's  creditors,  without  at  all  regarding  whether  they  were  cre- 
ditors before  or  after  making  the  settlement. 

The  clause  of  the  act  of  the  J3th  of  Eliz.  which  imposes  a  penalty  for  alienating  the  lands  comprised 
in  fraudulent  conveyances,  may,  perhaps,  be  thought  incompatible  with  holding,  that  every  voluntary 
settlement  should  be  deemed  fraudulent  and  void  against  the  settler's  creditors  ;  for  that  if  the  doctrine 
were  once  so  established,  no  innocent  volunteer  could  ever  sell  or  dispose  of  the  estate  without  ex- 
posing himself  to  penalties.  This  however,  it  is  apprehended,  is  not  the  case ;  for  he  may  dispose  of  it  as 
spon  as  he  ought  to  do  so  without  being  subject  to  any  penalty  ;  viz.  as  soon  after  the  settler's  deaih 
as  he  can  adduce  proof  of  the  settler's  debts  being  paid  :  for  on  the  true  construction  of  the  penal 
clause  it  is  clear  that  the  volunteer,  after  all  demands  on  the  settler  are  satisfied,  is  liable  to  no  pe- 
•ahy  for  alienating  the  estate.  This  must  be  obvious  not  only  from  the  circumstance  of  the  penalty 
being  imposed  merely  for  the  sake  of  preventing  alienations  to  the  prejudice  of  creditors,  (and  if  the 
volunteer  does  not  sell  till  all  the  debts  are  paid  there  are  no  creditors  to  prejudice)  but  also  from  the 
.circumstance  of  one  half  of  the  penalty  being  given  to  the  party  injured  by  the  alienation.  Now  if  all 
.demands  on  the  settler  are  satisfied  previous  to  the  alienation  there  is  no  one  entitled  to  that  half  of 
the  penalty.  Upon  the  whole  there  appears  to  be  nothing  in  the  penal  clause  which  affords  any  sound 
reason  against  holding— that  every  voluntary  settlement  should  be  deemed  fraudulent  and  void  against 
all  the  settler's  creditors,  and  without  at  all  regarding  whether  the  settler  was  indebted  at  the  time  he 
made  it  or  not. 

There  is  one  case  indeed,  in  which  it  is  conceived  a  voluntary  settlement  may  be  considered  as  good 
against  creditors,  and  that  although  the  settler  was  actually  in  debt  at  the  time  he  made  it :  As  where 
the  settler,  immediately  previous  to  making  the  settlement  was  seised  in  tail  of  the  estate  which  is  the 
subject  of  it.  (See  Brown  v.  Durston,  SAlk.  632-)  So  long  as  the  entail  would  have  continued  had 
it  not  been  destroyed  to  make  the  new  settlement,  tlie  settler's  creditors  (except  creditors  under  a 
commission  of  bankrupt)  could  not  have  come  at  the  estate  except  for  the  settler's  own  life;  and 
consequently  it  can  hardly  be  supposed  that  the  settlement  was  made  with  a  view  to  defraud  them. 
If  indeed,  Die  saltier  had  the  immediate  reversion  in  fee,  in  himself,  and  he  saw  there  was  a  likelihood 
of  the  esiaie  tail  determining  with  his  own  life,  in  that  case,  the  settlement  certainly  might  spring 
from  a  fraudulent  motive. 

Uefore  concluding  tins  subject  it  may  be  necessary  toflotice,  that  voluntary  limitations  in  settlements 
jConciHTcnt  with  or  ulterior  to  a  limitation  supported  by  a  valuable  consideration,  must  be  considered 
,3s  .good  against  the  settler's  creditors.  ,Sce  Treatise  on  Settlements,  page  248. 

(debtor; 
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debtor ;  or  that  if  the  debtor  provide  the  money  that  he 
shall  have  the  goods  again  ;  or  that  he  shall  sufl'er  the  debtor 
to  enjoy  and  use  the  goods  and  pay  him  as  he  can ;  in 
these,  and  the  like  cases,  the  deeds  shall  be  said  to  be 
fraudulent  and  void,  for  howsoever  it  be  made  upon  good 
consideration,  yet  it  is  not  made  bonafide.  So  if  one  in 
consideration  of  natural  affection,  or  for  no  consideration, 
give  all  his  goods  to  his  child,  or  cousin,  bondjide,  this  shall 
be  a  void  as  to  the  creditors.  Et  sic  de  similibns.  So  if 
one  give  all  his  goods  and  chattels  to  his  executor  in  his 
life-time  by  deed  of  gift,  this  shall  be  said  to  be  fraudulent, 
and  shall  be  void  as  to  creditors.  And  albeit  those  to 
whom  the  deed  of  fraud  is  made,  know  nothing  of  the 
*  P.  67.  fraud,  yet  is*  the  deed  fraudulent  in  that«case  also,  as  well 
Co.  2.  25.  as  where  they  are  privy  to  it.  If  after  a  commission  of 

bankrupt  be  sued  out  the  debtor  make  a  deed  of  gift  of  all 
his  goods  to  one  of  his  creditors  in  satisfaction  of  his  debt; 
in  this  case  this  deed  shall  be  void,  as  against  the  rest  of 
the  creditors  and  as  to  the  commissioners,  and  they  may 
order  it  with  the  rest  of  the  estate  notwithstanding  (t). 
But  if  A.  bonajfide  and  for  valuable  consideration  mortgage 
his  land,  whereof  he  hath  a  term  of  years,  to  B.  upon  con- 
dition that  if  he  repay  the  money  to  B.  a  year  after,  that 
he  shall  re-enter,  and  B.  doth  covenant  with  A.  that  he  shall 
take  the  profits  of  it  until  that  time,  fyc.  A.  doth  not  pay  the 
money,  and  B.  hoping  that  he  will  pay  it  in  time,  doth  suf- 
fer him  to  continue  in  possession  and  take  the  profits  of  it 
two  or  three  years  after,  and  in  the  interim  judgment  is 
had  against  A.  upon  a  bond,  and  execution  awarded ;  in 
this  case  execution  shall  not  be  made  of  this  lease  ;  for  this 
deed  of  mortgage  shall  not  be  said  to  be  fraudulent  as  to  the 
creditor  :  for  when  a  conveyance  is  not  fraudulent  at  the 
time  of  the  making  of  it,  it  shall  never  be  said  to  be  frau- 
dulent for  any  matter  ex  post  facto  («.). 

If  A.  be  seised  of  the  fifth  part  of  the  manor  of  B.  and 
B.  of  the  sixth  part,  and  M.  cometh  to  A.  to  buy  his  part, 
and  after  M.  saith  to  A.  my  counsel  tells  me  I  cannot  safely 
buy  of  you  unless  B.  join,  and  after  B.  doth  grant  a 
rent  charge  of  £15  per  annum  out  of  this  manor  to  C. 
her  son,  and  the  heirs  of  his  body,  in  consideration 
of  natural  affection,  (and  this  was  about  10  Jac.  C.  being 
then  but  about  three  years  old)  with  proviso,  that  if  D. 
(whom  B.  did  then  intend  to  marry)  grant  to  the  said  C. 
the  like  rent  of  £15,  and  for  the  like  estate,  out  of  £20,  land 
by  the  year,  of  the  land  of  B.  then  the  said  grant  to  be 
void,  and  after  the  said  A.  bought  the  sixth  part  of  the  said 
manor,  of  B.  and  D.  her  husband,  being  intermarried,  and 
after  A.  B.  and  D.  her  husband  join  in  the  grant  to  M.  in 
this  case  it  was  ruled  that  this  grant  to  C.  was  not  frau- 
Co.  10.  56,57.  dulent  and  void  (x}.  If  one  doth  hold  his  land,  to  pay  a 
heriot  at  the  death  of  every  one  that  dieth  tenant  in  fee 

(t)  .See  Treatise  on  Settlements,  page  273,  on  the  subject  of  settlements  and  other  dispositions  of 
property  made  by  persons  who  become  bankrupts. 

(u)  But  a  deed  fraudulent  in  its  creation  may  become  good  by  matter  ex  post  facto.  But  for  further 
information  on  this  subject,  see  Treatise  on  Settlements,  page  238. 

(x)  The  grant  of  the  rent-charge  being  a  voluntary  one,  and  the  conveyance  to  M.  being  for  a  rain- 
able  consideration  the  grant  of  the  rent-charge  was  clearly  void  against  M,  by  virtue  of  the  act  of  tla? 
87th  of  Eli:-;  at  least  if  M.  had  no  notice  of  the  rent-charge. 


Mich.  19 
Jac.  Co.  B. 
Miller  and 
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simple,  and  he  infeoff  his  son  and  heir  in  consideration  of 
natural  affection,  and  marriage  to  be  had  between  the  son 
and  /.  and  the  son  (to  prevent  the  dower  of  his  intended 
wife  during  his  father's  life)  makes  a  lease  for  forty  years 
unto  his  father,  if  his  father  live  so  long,  and  afterwards 
the  marriage  is  had,  the  father  payeth  the  rent,  the  son 
does  suit  of  court  for  the  land,  and  after  the  father  dieth  ; 
in  this  case  this  lease  shall  not  be  said  to  be  fraudulent  as 
to  the  lord  to  deceive  him  of  his  heriot,  because  it  was  made 
to  another  end. 

S.  To  deceive         A  deed  also  made  to  defeat  the  King  or  other  Lord  of  Star.  55  H.  3. 

lords  of  their      his  wardship  shall  be  void,  as  to  a  third  part  of  the  thin?  <"•  '•>•  3*  H-8- 
*ip,ftc.   conveyed.    And  therefore,  if  any  tenant  that  holdeth  of  j||; ^  6^6" 
P.  68.       the  King,  or  any  ••  other  Lord  make  a  feoffment  or  other  plow.  49.  Co. 
conveyance  of  his  land,  to  defeat  and  defraud  the  King  or  8. 164.  9. 129. 
Lord  of  his  wardship,  primer  seisin  (y),  or  any  other  benefit 
appointed  and  preserved  for  the  Lord  by  the  statutes  of  32 
and  34  H.  8.  it  shall  be  void,  as  to  a  third  part  thereof 
against  the  King  or  other  Lord,  who  shall  notwithstanding 
have  their  wardship  and  other  benefits,  as  if  none  such 
were  made.      As  if  such  a  tenant  by  deed    infeoff    his 
lineal  or  collateral  heir  within  age,  or  make  a  lease  for  life 
the  remainder  to  his  heir,  or  make  a  gift  in  tail  the  remain- 
der in  fee  to  his  heir,  or  make  a  feoffment  on  condition 
that  he  shall  re-infeoff  his  heir  at  his  full  age,  or  make  a 
feoffment  for  the  payment  of  his  debts,  or  preferment  of 
his  wife  and  children,   or  infeoff  another  to  the  intent  that 
he  shall  take  the  profits  till  he  have  an  heir  male,  and  then 
to  re-infeoff  him  :  all  these  are  fraudulent  and  void,  as  to  a 
third  part  of  the  land,  and  as  against  the  King  or  other 
Lord,  in  respect  of  the  benefit  they  are  to  have  of  and  by 
the  land.     But  no  conveyance  in  these  cases  shall  be  said 
to  be  fraudulent  and  so  void,  for  two  parts  of  the  land. 
And  if  one  make  a  feoffment  of  land  to    two  (whereof 
his  heir  is  one)  and  their  heirs,  for  money  or  other  va- 
luable consideration ;  this  shall  not  be  said  to  be  a  fraudu- 
lent conveyance  of  any  part.    So    if  such  a  joint-tenant 
make  a  feoffment  of  his  moiety  to  a  stranger,    f  And  in  t  Dyer  2.  Co.  2. 
cases  where  the  feoffment  is  fraudulent  for  a  third  part  94" 
as  before,  if  the  feoffee  die  or  make  a  feoffment  over 
bond  Jide  before  the  death  of  the  ancestor,  in  these  cases 
the  deed  is  become  good  again,  and  the  collusion  gone. 
If  a  man  for  fear  of  debts  convey  his  lands  to  friends,  Dyer  268.  Co. 
with  condition  that  upon  payment  of  .£10,  they  shall  eon-  10.  57. 
vey  it  to  those  whom  he  shall  appoint,  in  this  case  the  con- 
veyance shall  not  be  said  to  be  fraudulent  as  to  the  King 
or  other  Lord,  for  it  was  done  to  another  end  (z),  and 
therefore  it  is  a  good  conveyance  against  all  men  but  the 
creditors.    Where  deeds  shall  be  void  in  part  or  in  all,  for 
want  of  enrolment,  attornment,  livery  of  seisin,  or  the  like, 
see  afterwards. 


(y)  These  rights  are  taken  away  by  the  act  of  the  12  Car.  2.  c.  24. 

(z)  But  notwithstanding  it  was  done  to  another  end,  yet  so  far  as  it  stood  in  the  way  of  tire  king  or 
other  lord  recovering  his  demand,  it  would  be  void. 

If 
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If  a  deed  that  is  well  and  sufliciently  made  in  its  creation,  c.  Where  a  deed 
shall  be  afterwards  altered  by  rasure,  interlining,  addition,  good  in  its  crea- 
drawing  a  line  through  the  words  (though  they  be  still  le-  tion  mav.  ".)C" 
gible)  or  by  writing  new  letters  upon  the  old,  in  any  mate-  matfer°ex  post 
rial  place  or  part  of  it,  as  if  it  be  in  a  deed  of  grant,  in  the  facto.    And 
name  of  the  grantor,  grantee,  or  in  the  thing  granted,  or  in  what  will  make 
the  limitation  of  the  estate,  or  if  it  be  in  an  obligation,  when  SU9'1  a  tleed 
the  word  [heirs]  shall  be  inserted,  or  the  sum  increased,  v01   ° 
or  in  the  date  of  either,  or  the  like  ;  be  the  same  either  by   l-  B>  rasurc. 
the  party  himself  that  hath  the  property  of  the  deed,  or  any 
other  whomsoever,  except  it  be  by  him  that  is  bound  by 
the  deed,  and  be  the  same  with  or  without  the  consent  of 
him  to  whom  it  is  made  or  doth  belong,  in  this  case,  and 
by  either  of  these  means,  the  deed  hath  lost  its  force  and 
is  become  void  (a). 

And  if  the  alteration  be  made  by  the  party  himself  that   j     P.  69. 
owneth  the  deed,  albeit  it  be  in  a  place  not  material,  and 
that  it  tend  to  the  advantage  of  the  other  party,  and  his 
own  disadvantage,  yet  the  deed  is  hereby  become  void. 
But  if  the  alteration  be  made  by  the  party  himself  that  is 
bound  by  the  deed  in  any  material  or  immaterial  part 
thereof;  or  if  a  stranger  without  the  privity  or  consent  of 
the  owner  of  the  deed  shall  make  any  such  alteration  in 
any  part  of  a  deed  not  material;  as  if  it  be  a  deed  of  a  \£  4 'AH 
grant  containing  a  lease  for  years,  and  there  be  inserted 
between  [To  have  and  to  hold]  and  [for  thirty  years]  these 
words  [from  henceforth ;]  or,  if  it  be  an  obligation  and 
there  be  inserted  between  [pbligo  me]  and  [per  presentes] 
these  words  [et  cxecutores  meos]  in  both  which  cases  those 
words  are  needless  and  without  any  fruit  at  all ;  hereby 
the  deed  is  not  hurt,  but  it  remaineth  good  notwithstand- 
ing^).    But  if  the  alteration  be  before  the  delivery  of  the 
deed,  be  it  whatsoever,  or  by  whomsoever,  it  will  not  hurt 
the  deed  (c).     And  herein  it  must  be  observed,  that  then  a 
rasure,  fyc.  is  most  dangerous,  and  the  deed  thereby  most 
suspicious,  when  it  is  in  a  deed  poll,  and  there  is  but  one 
part  of  the  deed ;  and  when  the  rasure  or  other  alteration 
is  in  any  material  part  of  the  deed  ;  and  when  the  altera- 
tion makes  to  the  advantage  of  him  that  doth  own  the  deed, 
and  to  the  disadvantage  of  the  other  that  made  it ;  and 
when  there  doth  appear  some  other  thing  to  be  written  be- 
fore ;  and  when  there  is  no  other  part  of  the  deed,  recital, 
defeasance,  or  other  matter  to  which  this  may  be  compar- 
ed, and  that  may  make  it  appear  to  be  before  the  delivery ; 
and  when  there  be  other  parts  of  the  deed,  or  other  mat- 
ters whereunto  this  being  compared  doth  not  agree  in  that 
part  wherein  the  alteration  is ;  and  when  the  deed  hath 
been  in  the  smoke,  or  any  such  like  means  hath  been  used 
to  cover  the  alteration.     And  in  these  cases  the  matter 

(a)  A.  and  B.  sealed  and  delivered  a  bond  to  C.  and  after  the  name  and  addition  of  D.  was  interlined, 
and  he  also  sealed  and  delivered  the  obligation,  and  it  was  held  to  be  a  good  obligation  of  all  three. 
2  Lev.  :5.i.    But  query,  whether  an  additional  stamp  would  not  be  necessary  in  such  a  case. 

(b)  Executors  and  administrators  are  bound  without  being  specially  named,  and  consequently  the 
addition  of  such  words  would  make  no  difference  in   the  effect  or  operation  of  the  deed  ;  but  the  heir 
is  not  bound  unless  specially  named,  and  consequently  the  addition   of  the  word  heirs  would  vary  the 
operation  of  the  deed.     The  interlineation  however  after  the  execution  of  a  deed  of  any  words  which 
do  not  vary  the  effect  or  operation  of  the  deed  will  ill  no  case,  it  is  conceived,  eS'ect  its  validity  ;  »ee 
5  Taunt.  707  ;  and  see  pa;;e  71,  note  (m). 

(c)  See  page  53,  note  (J). 

was 


Perk.  Sect. 
123.124.  Bro. 
Fait.  6.  Perk. 
129.  127. 128. 


t.  By  breaking 
or  defacing  of 
the  seal. 


CHAP.  IV. 

Co.  sup<  rLit. 
225. 


Dier59.  Co. 
11.  28.  5.  23. 
Dyer  11*. 
Pcrk.Sect.  135. 
136.  Bro.Ob- 
Ii2.  83. 


•P.  70. 


JL  By  rede- 
livery  or  by 

cancelling  of  it. 


Trin.  38  El. 
Co.  B.  Dier 

112. 


(50  OF  A  DEED. 

was  anciently  used  to  be  tried  by  the  judges  upon  the  view 
of  the  deed  ;  but  it  is  now  used  to  be  tried  by  jurors,  whe- 
ther the  rasure,  or  other  alteration,  were  before  the  delivery 
of  the  deed  or  not  (d). 

And  if  after  the  sealing,  delivery  and  perfection  of  a 
deed,  the  seal  thereof  happen  to  be  broken  off,  or  to  be 
utterly  defaced,  so  that  no  sign  or  print  thereof  can  be  seen, 
or  it  appeareth  to  have  been  broken  off  and  it  is  glued,  or 
the  wax  new  heated  and  set  on  again,  or  the  label  of  the 
deed  hath  been  broken  off  from  the  deed,  and  is  sewed  on 
again,  or  the  deed  is  new  sealed  with  other  wax;  be  the 
same  b}'  whatsoever  means,  or  whomsoever,  unless  it  be  by 
him  and  his  means  that  is  bound  by  the  deed ;  in  these 
cases,  and  by  either  of  these  means,  the  deed  is  become 
void  (e).  But  if  any  piece  of  the  seal  remain  fixed  to  the 
deed,  and  there  be  any  print  left  upon  that  piece,  the  deed 
doth  continue  good.  And  if  after  a  seal  of  a  deed  be 
broken  off,  the  party  that  sealed  it,  do  seal  and  deliver  *  it 
de  novo ;  by  this  means,  it  seems  the  deed  is  become  good 
again. 

And  if  a  deed  be  delivered  up  to  the  party  that  is  bound 
by  it  to  be  cancelled  and  it  be  so  ;  or  if  he  that  hath  the 
deed  doth  by  agreement  between  him  and  the  other  can- 
cel the  deed  ;  by  either  of  these  means  the  deed  is  become 
void  (/).  But  if  an  obligee  deliver  up  an  obligation  to  be 
cancelled,  and  the  obligor  do  not  afterwards  cancel  it ; 
but  the  obligee  happen  to  get  it  again  into  his  hands  and 
sue  the  obligor  upon  it,  the  obligor  hath  not  any  plea  to 
avoid  it,  for  the  deed  remains  still  in  force  (g). 

And  if  an  obligation  be  delivered  as  an  escrow  to  a 
stranger,  to  be  delivered  to  the  obligee  on  certain  condi- 
tions :  or  to  a  stranger  to  the  use  of  the  obligee,  and  when 
this  is  after  tendered  to  the  obligee  he  doth  refuse  it  and 
disagree  to  it;  or  if  an  obligation  be  made  to  a  feme  covert, 
and  her  husband  disagree  to  it ;  in  all  these  cases  the  deed 
is  become  void  (A).  And  like  law  is  of  other  deeds  in 
divers  such  like  cases.  But  the  party  bound  by  the  deed 
may  not  in  these  cases  plead  non  est  factum  to  the  deed. 
And  in  these  cases  when  the  party  hath  once  by  his  agree- 
ment made  the  deed  good,  he  cannot  afterwards  by  his  dis- 
agreement make  it  void :  and  when  once,  by  refusal  and 

(d)  When  a  lawful  deed  is  rased,  whereby  it  becomes  void,  the  obligor  may  plead  non  est  factum  ; 
because  at  the  time  of  the  plea  it  is  not  his  deed,  11  Co.  27  a.    See  further  in  what  cases  rasure,  or 
interlining  will  vitiate  a  deed,  Vin.  Abr.  Faits  (T.)  Com.  Dig.  Fait  (F.  1.)   Roll.  Ab.  S.  Faits  (T.  U.) 
wad  see  supra,  page  53,  note  (I). 

(e)  Where  the  seal  is  destroyed  by  accident  the  deed  is  still  good  if  there  is   proof  that  it  was  once 
•ruled.     In  order  to  destroy  the  operation  of  a  deed  by  breaking  off  the  seal,  or  by  cancellation,  the  act 
Riii&t  be  done  eit  animo ;  and  with  respect  to  deeds  which  pass  an   estate  of  freehold  the   rule   now 
•eems  to  be,  that  the  estate  is  not  divested  by  breaking  off  the  seal  or  by  cancellation,  even  where  done 
with  that  express  view.  SeeGilb.  Eq.  Ca.  235.  and  Bull.  Nisi  Pri.  267.   See  supra,  page  53,  note  (1). 

\f )  See  .ast  note  on  the  subject  of  cancellation. 

(g-)  >v;ee  accordingly  Cro.  Eliz.  483.  and  further  as  to  the  effect  of  cancelled  deeds  at  law,  where 
thi  y  shall  be  relieved  against  in  equity  ;  and  what  remedy  may  be  had  against  persons  cancelling  or 
dfstrojire  deeds,  Vin.  Abr.  Faits  (X.  2.  3.  4.) 

(h)  So  if  a  lease  or  conveyance  is  made  to  a  feme  covert  she  may  disagree  to  it  when  sole,  or  if  she 
dies  under  coverture  her  heir  may  disagree  to  it.  It  is  said,  that  if  a  conveyance  is  made  to  two  as 
j»i«f-teiiant8  and  one  of  them  disagrees  that  the  other  shall  have  the  whole,  4  Lev.  207.  but  see 
5  Kc  p.  contra.  Where  however  the  conveyance  is  to  two  or  more  as  tenants  in  common  and  one  of 
them  disagrees  the  conveyance  will  be  void  as  to  his  share.  On  the  subject  of  disagreement  or  dis- 
claimer, see  further,  supra,  page  53,  note  (1). 
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disagreement  he  hath  made  the  deed  void,  he  cannot  by 
agreement  or  acceptance  afterwards  make  it  good. 

A  deed  also  good  in  its  original  creation  may  be  after- 
wards damned  or  avoided  by  sentence  and  order  of  a  court ; 
and  this  is  usually  done  in  the  Star  Chamber  (i)  and  in  the 
Chancery ;  and  it  is  when  it  appeareth  that  the  deed  was 
obtained  by  some  fraud,  force,  circumvention,  or  such 
like  practise,  or  when  it  doth  appear  to  be  forged,  or  the 
like  (k). 

For  the  answer  of  this  question  these  differences  must  be 
observed.  1.  When  a  deed  is  void  ab  initio,  and  when 
it  doth  become  void  by  matter  ex  post  facto.  2.  When 
the  deed  which  is  void  in  part  from  the  beginning,  is 
entire,  and  when  it  doth  consist  of  several  clauses :  and 
when  it  doth  consist  of  several  clauses,  when  the  seve- 
ral clauses  are  absolute  and  distinct,  and  when  they  are 
several,  and  yet  the  one  hath  dependency  upon  the  other. 
For  if  any  of  the  covenants  of  an  indenture,  or  the  condi- 
tions of  an  obligation  be  against  law,  and  the  rest  of  the 
covenants  or  conditions  be  good  and  lawful ;  in  this  case 
those  that  are  against  law,  and  the  deed  as  to  that  part,  are 
void  ab  initio ;  and  the  rest,  and  the  deed  as  for  that  part, 
are  good  ab  initio  (/).  So  if  three  distinct  obligations  are 
written  upon  a  piece  of  parchment,  and  the  one  of  them 
only  is  read  to  the  obligor,  and  he  being  an  illiterate  man 
seal  and  deliver  the  deed  ;  in  this  case  this  is  a  good  deed, 
for  that  which  was  read,  and  void  for  the  rest  ab  initio. 
But  if  an  obligation  be  for  «£20,  and  it  be  read  to  the 
obligor  an  obligation  of  20*.  this  is  void  for  the  whole  ab 
initio. 

If  a  deed  be  read  as  containing  the  grant  or  gift  of  an 
estate  tail,  and  a  letter  of  attorney  to  give  livery  of  seisin, 
and  in  that  sense  the  party  doth  seal  it,  and  in  truth  it  is  a 
feoffment  and  conveyance  of  an  estate  in  fee-simple ;  in 
this  case,  albeit  the  letter  of  attorney  were  truly  read,  yet, 
because  it  hath  dependence  on  the  estate,  it  is  void  for  all. 

If  a  man  be  indebted  to  me  £20,  on  a  contract,  and 
,£100,  on  an  obligation,  and  he  pay  me  this  .£20,  and  I  am 
to  make  a  release  for  it,  and  the  intendment  of  the  release 
is  no  more  :  and  it  is  so  read  to  me  being  an  illiterate  man, 
but  in  truth  it  is  a  general  release ;  in  this  case  it  seems  it 
is  good  for  so  much  as  it  is  intended  and  was  declared,  and 
void  for  the  rest. 

If  the  condition  of  an  obligation  be  altered  by  rasure,  Sfc. 
the  obligation  also  is  hereby  become  void,  because  the  con- 
dition and  obligation  are  one  deed  ;  but  if  the  rasure,  fyc. 
be  in  the  defeasance  of  an  obligation,  this  will  not  make 
the  obligation  void  (in). 

If  a  deed  contain  divers  distinct  and  absolute  covenants, 
and  any  of  these  covenants  be  altered  by  addition,  inter- 
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(i)  The  jurisdiction  of  the  Court  of  Star  Chamber,  abolished  by  the  act  of  the  16  Car.  1.  c.  10. 

(ic)  Sec  supra,  page  53,  note  (m). 

(I)  The  provisions  of  a  deed  may  be  good  in  part  and  bad  in  part,  or  good  as  to  some  of  the  parties 
and  bad  a*  to  others,  see  Treatise  on  Settlements,  page  370. 

(w)  A  bond  conditioned  to  pay  ^  100  by  six  payments  of  £  16.  13s.  4d.  on  the  Sd  of  October  in  every 
year  until  Uie  full  sum  of  One  pound  was  paid.  A  stranger,  after  the  execution  of  the  bond,  inserted 
the  word  "  htm'lred"  before  the  words  "  one  pound1'  and  it  was  held,  that  the  sum  being  manifest, 
the  insertion  of  the  word  "  hundred"  did  not  hurt  the  bond,  5  Taunt.  707. 

lineation, 
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lineation,  rasure,  or  the  like,  by  this  means  the  whole  deed, 
and  not  that  part  only,  is  become  void  (11). 

If  there  be  divers  grantors,  obligors,  Sfc.  named  in  a  Co.  5.23. 11. 
deed,  and  one  of  them  only  do  seal  the  deed,  this  is  a  good  28-  3  **.  7.  5. 
deed  as  against  him  that  doth  seal,  and  void  as  to  all  the 
rest  that  do  not  seal.  And  if  divers  enter  into  covenants 
by  a  deed  severally,  and  the  seal  of  one  of  them  is  broken 
from  the  deed ;  in  this  case  the  deed  is  good  still  as  to  all 
the  rest,  but  void  as  to  him.  But  if  an  obligation,  or  the 
covenants  of  a  deed,  be  joint  and  not  several ;  or  joint  and 
several,  and  the  seal  of  one  of  the  obligors  or  covenantors 
is  broken ;  or  the  obligation,  or  covenants,  be  altered  by 
rasure  or  the  like;  hereby  the  whole  deed  is  become 
void  (o). 

If  I  be  bound  in  an  obligation  to  a  Monk  and  /.  S.  this  14  H.  8.  J9. 
deed  is  void  as  to  the  Monk  but  good  as  to  7.  S.     So  if  a  Perk-  fo.  2. 
Monk  and  I  be  bound  to  another ;  this  is  good  as  against 
me,  but  void  as  against  the  Monk.     And  so  it  is  in  case  of 
a  grant. 

By  a  power  of  revocation,  or  a  condition,  a  deed  may  be  Co.  1. 173. 
made  void  in  part  and  continue  in  his  force  for  another  Die r  i  *7.  Se« 
part.     And  therefore  it  seems  in  the  usual  case  where  a  jjumb  13 
deed  is  made  upon  condition,  That  if  such  a  thing  be  or  be 
not  done,  the  deed  shall  be  void,  or  these  presents  shall  be 
void  ;  that  in  these  cases  the  whole  deed  and  all  the  cove- 
nants therein  contained  are  void  (p).     But  if  the  frame  of 
the  condition  be,  that  upon  such  a  thing  to  be,  or  not  to 
be  done,  it  shall  be  lawful  for  the  feoflbr,  lessor,  fyc.  to  re- 
enter,  or  that  the  demise  shall  be  void,  without  more  words  ; 
in  these  cases  the  estate  only,  and  those  covenants  that  are 
.    ,  .  incident  thereunto,  as  for  quiet  enjoying  and  the  like,  and 

•  P.  72.  the  deed  as  to  *  that  part  only  is  void  :  and  for  other  cove- 
nants that  are  collateral,  and  have  no  dependence  upon  the 
estate,  that  part  of  the  deed  doth  remain  in  force  and  is 
good  still ;  for  a  man  may  grant  two  acres  upon  condition 
to  re-enter  into  one  of  them.  If  it  be  intended  that  the 
whole  deed  shall  be  void,  the  best  way  is  to  use  these  words, 
[then  these  presents,  and  every  thing  therein  contained, 
shall  be  utterly  void.] 

8.  How  and  to        All  deeds  do  take  effect  from,  and  therefore  have  rela-  Co.  2.4. 5.5  H. 
•what  time  a       tion  to,  the  time,  not  of  their  date,  but  of  their  delivery :  7.  26.  Plow. 

deed  shall  have  and  this  is  always  presumed  to  be  the  time  of  their  date,  JE'wSwS 

relation:  and  „,  ,  J     r  ,  .,  .     m,     ,  .,.       3l5.l-itz.Feon- 

when  it  shall      unless  the  contrary  do  appear.     And  hence  it  is,  J  hat  it  a  nientsand  Fait. 

begin  to  take     statute  be  acknowledged  the  26th  day  of  May,  and  the  87.  (33.  95. 

effect.  conusee  make  a  release  of  all  demands  dated  the  25th  day, 

and  deliver  it  the  27th  day  ;  by  this  release  the  statute  is 

discharged.     And  that  if  the  defeasance  of  a  statute  do 

bear  date  before,  and  the  delivery  of  it  be  after,  the  statute  ; 

the  conusor  may  shew  this,  and  take  advantage  of  it  in 

avoidance  of  the  statute.     And  that  if  a  writing  be  dated 

in  the  minority  of  an  infant,  and  be  sealed  and  delivered  by 

(n)  Query  of  this,  if  the  addition,  interlineation,  &c.  did  notalter  the  effect  or  operation  of  the  deed, 
see  supra,  page  69,  note(b),  and  also  see  last  note. 

(o)  See,  as  to  breaking  off  seals,  &c.  supra,  page  53,  note  (1). 

(;>)  It  is  different  in  the  case  of  a  proviso  in  the  nature  of  a  condition  in  convejances  to  uses, 
or  what  is  generally  called  a  conditional  limitation.  See  instances  of  such  limitatijns  Fearne's  Coat. 
Kim. 

him 
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him  when  he  is  of  full  age,  this  is  a  good  deed  and  will 
bind  him.  And  that  if  a  release  be  supposed  to  be  made 
by  a  husband  to  bar  a  duty  due  to  the  wife,  and  it  be  dated 
during  the  coverture,  but  in  truth  it  is  sealed  and  delivered 
by  the  husband  before  the  coverture ;  this  shall  not  bar  the 
wife  :  the  time  therefore  of  delivery  of  a  deed  is  material 
in  all  these  and  the  like  cases,  and  this  is  always  to  be  tried 
Fitz.  Feoff,  and  by  a  jury.  And  hence  it  is  also,  that  if  the  next  presenta- 
tion to  a  church  be  granted  to  two  several  persons,  by  se- 
veral deeds,  of  several  dates,  and  the  deed  that  beareth  the 
last  date  be  first  delivered ;  in  this  case,  he  to  whom  this 
deed  is  made,  shall  have  the  presentation,  and  not  the 
other,  whose  deed  albeit  it  be  dated  first  yet  is  delivered 
last.  And  hence  it  is  also,  that  if  a  lease  be  made  for 
years,  to  begin  from  henceforth,  or  d  confectione  presentium, 
or  a  die  confectionis ;  this  lease  shall  be  said  to  begin  from 
the  time  of  the  first  delivery,  and  not  from  the  time  of  the 
date  (9). 

And  where  deeds  have  a  kind  of  double  delivery,  as  in 
case  of  a  delivery  as  an  escrow,  there  they  shall  take  effect 
from,  and  have  relation  to,  the  time  of  the  first  delivery, 
or  not,  ut  res  valeat :  for  if  relation  may  hurt,  and  for  some 
cause  make  void  the  deed,  (as  in  some  cases  it  may,)  there 
it  shall  not  relate.  But  if  relation  may  help  it,  as  in  case 
where  a  feme  sole  deliver  an  escrow,  and  before  the  second 
delivery  she  is  married,  or  dieth,  in  this  case,  if  there  were 
not  a  relation,  the  deed  would  be  void,  and  therefore  in 
this  case  it  shall  relate  (r).  So  if  one  disseise  me  of  two 
acres  of  land  in  Z>.  and  I  release  to  him  all  my  right  in  my 
lands  in  D.  and  deliver  it  to  an  estranger  as  an  escrow,  fyc. 
until  a  time,  and  before  that  time  he  disseise  me  of  another 
acre  there  ;  in  this  case  this  release  shall  not  by  relation 
extend  to  this  other  acre  to  bar  me  *  of  that  also.  But  as 
to  collateral  acts  there  shall  be  no  relation  at  all  in  this  case. 
And  therefore  if  the  obligee  release  before  the  second  de- 
livery, the  release  is  void,  and  will  not  bar  the  party  ob- 
ligee of  the  fruit  of  his  obligation. 

If  a  man  that  is  party  or  privy  in  estate  or  interest,  or 
super  Lit.  267,  one  that  doth  justify  in  the  right  of  one  that  is  such  a  party 
3i7,  '225,  231,  or  privy,  shall  plead  a  deed  in  any  court ;  although  he  claim 
but  parcel  of  the  original  estate,  yet  in  this  case,  he  must 
shew  the  original  deed  to  the  court :  and  the  reason  of  this 
is,  to  the  end  that  the  legal  part  of  the  deed  (the  trial  where- 
of belorigeth  to  the  Judges)  may  approve  itself;  i.  e.  that  it 
may  be  seen  whether  the  composition  of  words  be  suffi- 
cient in  law  or  not ;  and  then  that  it  may  appear  whether 
the  estate  be  with  condition,  limitation,  or  with  power  of 
revocation,  $~c.  to  the  end  that  if  there  be  any  such  thing 
in  it,  and  there  be  no  other  part  of  it,  the  other  party  may 
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9.  When  and 
where  a  deed 
must  be  shewed 
in  court.    And 
how  long  it 
shall  abide 
there.    And 
who  may  take 
advantage  of  it. 


(</)  A  lease  to  commence  "from  the  day  of  the  date,"  was,  in  the  case  of  Pvgh  v.  The  Duke  of  Leeds, 
(Cowp.  714.)  held  to  commence  on  the  day  of  the  dale,  or  immediately  from  the  delivery  of  the  deed. 
The  lease  was  granted  under  a  power  which  required  the  leases  to  he  granted  so  as  to  take  effect  in  pos- 
ses-ion, and  it  was  held  that  the  power  was  well  pursued.  In  the  case  just  noticed  however  the  Court 
seemed  to  say,  that  whether  the  words  "  from  the  day  of  the  date"  should  he  construed  exclusive  or  in- 
clusive of  the  day  of  the  date  might  depend  upon  the  intention  of  the  parties. 

(r)  See  accordingly  Jennings  v.  Bragg,  do.  Eliz.  4-16.  So  also  it  is  of  a  deed  of  feoffment,  and  let- 
tc-r  of  attorney  therein  to  make  livery,  by  a  man  smite  memorice,  whirh  is  delivered  by  the  attorney 
when  the  fcoti'or  is  HUH  compos  mentis  yet  it  is  good,  because  it  hath  relation  to  the  authority  before. 

take 
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another  place. 


take  advantage  of  it ;  and  then  that  it  may  appear  to  be 
without  rasure,  or  interlining,  and  the  like  ;  and  also  that 
it  may  appear  to  be  well  sealed  and  delivered,  (the  trial 
whereof  doth  now  belong  to  the  country)  (s).  But  stran- 
gers to  estate,  that  are  neither  parties  nor  privies,  shall  not 
be  compelled  to  shew  the  deed,  though  they  make  use  of 
it.  And  when  a  deed  is  thus  shewed  in  court,  it  must  re- 
main in  that  court,  all  the  term  wherein  it  is  shewed,  in  the 
custody  of  the  custos  brevium  ;  and  at  the  end  of  the  term, 
if  the  deed  be  not  denied,  the  law  doth  adjudge  the  posses- 
sion of  the  deed  in  him  to  whom  it  doth  belong.  But  if 
the  deed  be  denied,  then  it  is  to  be  kept  there  until  it  be 
determined.  Also  when  a  deed  is  shewed  in  court,  the 
adverse  party  may  take  any  advantage  by  it  that  it  will 
afford  him  ;  as  if  a  feoffment  be  made  by  deed  poll  on  con- 
dition, and  the  feoffee  doth  break  the  condition,  and  the 
feoffor  doth  enter,  and  the  feoffee  doth  sue  him,  and  makes 
his  title  by  that  deed,  the  feoffee  may  take  advantage  of  the 
condition. 

Any  man  that  hath  occasion  to  use  or  plead  a  deed,  may  Dier  3i5.  i« 
set  forth  the  delivery  thereof  to  be  at  any  time  after  the  H.  6.  i.  Co.  f, 
date  of  the  deed  ;  and  in  some  cases  he  must  do  so,  if  he  4>  5. 
will  have  any  advantage  by  it.  As  if  he  plead  a  release  to 
an  obligation,  and  it  beareth  date  before  the  obligation ; 
in  this  case  he  must  aver  that  it  was  delivered  after,  or  it 
will  not  avail  him.  But  a  man  may  not  in  pleading  set 
forth  the  delivery  of  a  deed  to  be  before  the  date  of  the 
deed.  And  yet  if  it  be  so  that  a  deed  be  dated  after  the 
time  of  the  delivery  of  it,  the  deed  is  good;  and  therefore 
if  he  that  doth  use  such  a  deed  do  plead  and  set  it  forth 
as  a  deed  made  before  the  time  of  the  delivery,  and  the 
party  that  made  it  plead  Non  est  factum  to  the  deed,  a  jury 
upon  the  trial  may  find  the  truth  of  the  case  :  but  if  he  by 
his  pleading  set  forth  the  deed  to  be  delivered  before  the 
time  of  the  date,  then  the  jury  is  concluded,  as  well  *  as 
the  party  himself;  for  a  jury  is  estopped  to  find  any  thing 
contrary  to  that  which  is  apparently  admitted  in  the  re- 
cord. In  debt  brought  by  an  executor,  the  defendant  12  H.  6.1. 
pleaded  the  release  of  the  testator,  which  did  bear  date  af- 
ter the  death  of  the  testator,  but  he  did  aver  the  delivery 
of  it  in  the  life-time  of  the  testator  and  the  court  did  not 
allow  of  this  plea. 

Sometimes  antiquity  added  the  place  where  the  deeds  Co.  super  Lit. 
were  made,  as  datum  apud  B.  and  this  was  in  disadvantage  6* 
of  him  to  whom  the  deed  was  made  ;  for  if  the  deed  be  in 
general,  and  without  this  addition,  he  may  alledge  the 
deed  to  be  made  where  he  will.     An  obligation  made   be-  Co.  super  Lit. 
yond  the  seas  may  be  sued  here  in  England  in  what  place  261< 
the  obligee  will,  and  if  it  bear  date  at  Burdeaux  in  France, 
it  may  be  alledged  to  be   made  in  quodam  loco  vocat.  Bur- 
deaux in  France,  in  Islington  in  the  county  of  Middlesex,  and 
there  it  shall  be  tried:  for  whether  there  be" such  a  place 

ff on  est  factum;  ju  Islington  or  not,  it  is  not  traversable  in  that  case. 

where  this  may       ^on  est  factum  is  an  answer  to  a  declaration  whereby  a 

be  pleaded  to  a  man  denieth  that  to   be  his  deed  whereupon  ht  is   im- 

deed,ornot       pleaded. 


Eitoppel. 
*P.  74. 


(s)  Soe  Gilbert  on  Evidence,  page  36G,  Lofft's  edit. 


If 
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If  any  deed  or  writing  be  used  against  a  man  in  any 
court,  and  it  want  writing,  sealing,  or  delivery,  or  it  be  not 
sealed,  written,   and  delivered  as  before  is  set  forth,  the 
party  that  is  sued  upon  it,  or  against  whom  it  is  pleaded, 
may  plead  this  plea  to  it.     So  also  if  a  deed  by  any  altera- 
tion of  rasure,  Sfc.  become  void ;  in  this  case  the  party 
may  plead  this  plea  to  avoid  it.     So  also  where  a  deed  doth 
become  void  or  lose  its  virtue  by  the  not  reading,  or  not 
true  reading  of  it  to  an  illiterate  man,  or  by  refusal  or  dis- 
agreement, as  in  the  cases  before,  the  party  may  plead  this 
plea  to  avoid  it.     But  in  all  cases  where  the  deed  is  void- 
able, and  so  remaineth  at  the  time  of  the  pleading ;  as  if  an. 
infant,  or  man  of  full  age  by  duress,  seal  and  deliver  a 
deed  ;  or  if  an  obligation  be  well  sealed  and  delivered  by 
two,  and  the  deed  be  joint,  and  the  obligee  sue  one  of  them  ; 
in  these  and  such  like  cases,  the  party  bound  by  the  deed 
may  not  plead  Non  est  factum;  for  in  the  first  and  such 
like  cases  he  must  avoid  it  by  special  pleading,  with  con- 
clusion of  judgment  si  actio,  fyc.  and   in  the  last  he  must 
plead  in  abatement  of  the  writ,  Sfc.     And  if  an  obligation 
or  any  other  deed  be  by  any  special  act  of  parliament  made 
void,  the  party  that  is  bound  by  it  cannot  plead  this  plea  of 
Non  est  factum  to  it ;  but  he  must  avoid  it  by  special  plead- 
ing of  the  matter,  and  taking  advantage  of  the  statute,  and  t 
so  with  conclusion  of  judgment  si  actio,  Sfc.  (f). 

And  now  we  come  to  the  exposition  of  deeds. 
(<)  On  the  loss  of  deeds,  see  Gilbert  on  Evidence,  98.  100,  and  Maddock's  Prin.  of  Cha.  23, 


CHAP. 


75 


1.  Premises. 
Quid. 


2.  Hnltendum. 
Quid. 


Where  a  deed 
is  good,  not- 
withstanding 
some  seeming 
fault  in  the 
premises  or  in 
the  tiabendum. 


CHAP.  V. 

EXPOSITION  OF  DEEDS. 

TT  is  further  to  be  observed,  that  deeds  for  the  most  part 
•*-  consist  of  these  tilings,  viz.  the  premises,  habcndnm, 
tenendum,  reddendum  or  reservation,  condition,  warranty, 
and  covenant.  And  in  the  premises  there  is  sometimes  a 
recital,  and  sometimes  an  exception  contained :  but  all 
these  are  not  essential  parts  of  a  deed;  for  a  deed  may  be 
good,  albeit  it  have  not  all  these  parts,  or  it  be  not  so 
formal  and  orderly  drawn  and  made. 

The  premises  of  a  deed  are  all  the  foreparts  of  the  deed   Co.  super  Lit. 
before  the  habendum.     And  yet  this  word  is  sometimes   6<  7<    ^p. ll4 
taken  for  the  thing  demised,  or  granted,   by  the  deed,   p1/      ^ 
And  the  office  of  this  part  of  the  deed  is  rightly  to  name 
the  grantor  and  grantee,  and  to  comprehend  the  certainty 
of  the  thing  granted,  either  by  express  words,  or  by  that 
which  by  reference  may  be  reduced  to  a  certainty,  and 
the  exception,  or  thing  to  be  excepted,  if  there  be  any. 
And,  in  this  part  of  the  deed  is  the  recital  (if  there  be  any 
in  the  deed)  for  the  most  part  contained.     And  herein  also 
is  sometimes  (though  improperly)  set  down  the  estate. 

The  habendum  of  a  deed,  is  that  part  of  the  deed  which  Co.  super  Lit. 
doth  begin  w  ith,  to  have  and  to  hold.  And  this  doth  pro-  6-  7- 10-  107t 
perly  succeed  the  premises.  And  the  office  hereof,  is  to 
set  down  again  the  name  of  the  grantee,  the  estate  that  is 
to  be  made  and  limited,  or  the  time  that  the  grantee  shall 
have  in  the  thing  granted  or  demised,  and  to  what  use. 
And  herein  also  is  sometimes,  though  needlessly,  set  down 
again  the  thing  granted.  But  the  deed  that  doth  usually 
consist  of  all  these  parts,  may  be  good  notwithstanding 
some  of  them  be  omitted,  and  it  be  not  so  formally  made. 
For  an  estate  may  be  made  by  a  deed  without  any  habcn- 
dum  at  all.  As  if  one  give  or  grant  land  to  another  and 
his  heirs,  without  any  more  words  in  the  deed  ;  or  if  one 
give  or  grant  land  to  another,  and  limit  no  estate,  without 
any  habendum  in  the  deed,  and  seal  and  deliver  this  deed, 
and  make  livery  accordingly ;  in  both  these  cases  the  deed 
is  good,  and  in  the  first  case  an  estate  in  fee  simple  is 
made,  and  in  the  last  case  an  estate  for  life  is  made.  And 
if  the  name  of  the  grantee  be  not  contained  in  the  pre- 
mises, yet  if  it  be  in  the  habendum,  it  may  be  good 
enough.  As  if  one  give  or  grant  land,  habendum  to  li. 
and  his  heirs,  and  he  is  not  named  in  the  premises,  yet 
this  is  a  good  deed  to  make  an  estate  in  fee  simple  (a). 

And 


(a)  This  is  to  be  understood  of  the  case  where  no  one  is  named   in   the  premises,  for  in  deeds 
eperatiijg  at  common  lu\v  the  general  rule  is,  that  where  a  person  is  named  in  the  premises  no  other 

person 
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And  yet  if  the  thing  granted  be  only  in  the  habcndnm,  and 

Plow.  152.         not  in  the  premises   of*   the   deed,  the  deed  will  not,  pass       «  P.  78. 
Dier96.  Perk,   fa     And  therefore  if  a  man  grant  black  acre  only,  in  the 
:ct.  251.          premises  of  a  deed,  habcndum  black  acre  and  white  acre; 

white 


person  can  take  an  immediate  estate  by  the  habendum  where  he  is  not  named  in  the  premises.  Thus, 
where  lands  are  given  in  the  premises  to  the  husband,  habendum  to  him  and  his  wife,  the  wife  will  take 
nothing  because  she  is  not  mentioned  in  the  premises.  Winsmore  v.  Hobart,  Hob.  Rep.  315,  and 
see  2  Rol.  Abr.  67'.  (Hut  see  contra,  Brookes  v.  Brookes,  Cro.  Jac.  434,  et  scq.  Burr.  Rep. 
J86  ;  and  see  3  East's  T.  R.  115.) 

So  where  A.  possessed  of  a  term,  granted  all  his  estate  and  interest  therein  to  B.  habcndum  to  himself 
(A.)  and  his  wife  for  their  lives,  and  after  their  decease  to  B.  The  first  grant  toJB.  was  held  to  be 
jrood,  but  the  Iwbendum  to  A.  and  his  wife  was  held  to  be  void.  Goshau-ke  v.  Chiggell,  Cro.  Car. 
254. 

There  are  lumever  some  exceptions  to  tire  rule  just  noticed.  Thus,  if  lands  are  given  in  frank 
marriage,  the  wife  who  is  the  object  of  the  gift  may  take  by  the  habendum  though  she  is  not  named  in 
the  premises.  See  1  Inst.  21  a.  So  a  person  not  named  in  the  premises  may  take  an  estate  in  remainder 
by  the  hnbendum.  Hob.  313.  Burr.  282.  So  a  grant  to  A.  habendum  to  him  and  his  wife  for  their  lives 
successive",  gives  a  remainder  to  the  wife.  Wheadon  v.  Sugg,  Cro.  Jac.  372.  Fisher  v.  Wigg, 
Ld.  Rayra.  6'27.  In  the  case  of  a  lease  it  has  been  held,  that  a  person  may  take  though  only 
mentioned  in  the  habendum.  \  Inst.  7  a.  note  3.  And  it  is  said,  that  if  the  lessee  is  named  both  in  the 
premises  and  habendum,  he  may  take  though  he  is  not  even  a  party  to  the  lease.  Cro.  Jac. 
564. 

In  conveyances  to  uses,  persons  not  named  in  the  premises  may  take  by  the  habendum.  Sommc&'s 
case,  13  Rep.  55. 

Where  the  habendum  is  repugnant  to,  or  inconsistent  with  the  premises  the  habcndum  is  void,  and 
the  grantee  will  take  the  estate  given  in  the  premises. 

Thus,  if  lands  are  given  in  the  premises  to  A.  and  his  heirs,  habendum  to  A.  for  his  own  life,  or  to 
him  and  his  executors  and  administrators  foj:  a  term  of  years,  the  hubendum  is  void,  and  the  grantee 
\villtaketheestatcinfee.  Plowd.  I5.'j..  2  Rep.  23  b.  Hut  if  lands  are  given  in  the  premises  to' one 
and  his  heirs,  hubendum  to  him  and  his  heirs  pur  autre  vie,  here  there  is  no  repugnancy  between  the 
premises  and  tiie  habendum,  and  the  estate  limited  by  the  hubendum  is  good.  (See  ljilsworth  v. 
Pyatt,  T.Jones,  4.)  In  a  conveyance  operating  under  the  statute,  of  Uses,  if  lands  are  given  in  the 
premises  and  also  in  the  habcndum  to  one  and  his  heirs,  to  the  use  of  him  for  life  with  remainders  over, 
the  party  takes  a  mere  life  estate,  and  the  remainders  over  are  good. 

In  cases  where  such  an  estate  is  limited  by  the  premises  as  would  require  livery  of  seisin  to  pa«s  it, 
and  an  estate  is  limited  by  the  habendum  which  only  requires  the  delivery  of  the  deed  in  order  to  pass 
it,  the  estate  limited  by  the  habendum  will  be  good  provided  the  deed  merely  is  delivered  and  no 
livery  of  seisin  made.  Thus  where  a  person  by  indenture  granted  and  demieed  lands  to  Ann  Baldwin 
and  Anthony  her  son  and  to  the  heirs  of  the  said  Anthony,  habendum  to  them  for  a  term  of  years  :  no 
livery  was  made  according  to  the  indenture ;  and  it  was  resolved  that  as  livery  of  seisin  was  necessary 
to  perfect  the  estate  i,i  fee  limited  by  the  premises  such  estate  did  not  pass  for  want  of  livery;  but  as 
to  the  estate  for  years  limited  in  the  habcndum  it  was  good  pre»eutly  by  the  delivery  of  the  deed. 
Baldwin's  case,  3  Kep.  23. 

There  are  cases,  however,  where  the  habcndum  is  allowed  to  enlarge,  restrain,  or  explain  the  pre- 
mises ;  for  it  is  a  rule  of  construction,  that  where  a  deed  iirst  speaks  in  general  words  and  afterwards 
descends  to  special  words,  if  the  special  words  agree  with  the  general  wordit  the  deed  shall  be  intended 
according  to  the  special  words  ;  (Mortimer's  case,  8  Hep.  154  b.)  For  although  the  nature  of  the 
estate  given  in  the  premises  canuot  be  entirely  altered  by  the  habendum,  yet  it  may  be  qualified 
by  it;  as  in  that  case  there  will  be  no  absolute  repugnancy  between  the  premises  and  the  ha- 
bendum. 

Thus,  where  no  express  estate  is  limited  in  the  premises  but  au  estate  for  years  is  liraiter!  in  the 
habendum,  lu-re  the  habendum  will  qualify  the  lite  estate  which  by  construction  would  otherwise  have 
passed  by  the  premises,  and  the  party  shall  take  an  estate  for  years  only.  8  liep.  154  b.  1  Inst, 
183  a. 

So,  if  lands  are  given  in  the  premises  to  A.  and  his  heirs,  hubendum  to  him  and  the  heirs  of  his 
body,  he  will  take  only  an  estate  tail,  because  the  hubendum  qualities  and  restrains  the  aeneial  import 
of  the  word  "  heirs  "  to  the  lineal  descendants  of  the  grantee.  8  Rep.  154  b.  Cro.  Jd'.-.  47'j.  Co. 
Litt.  SI. 

If  a  lease  be  made  to  two  persons  habendum,  the  one  moiety  to  one  and  the  other  moiety  to  the 
other,  the  hubendum  qualifies  the  premises  and  makes  the  lessees  tenants  in  common,  whereas  by 
the  premises  tiiey  were  joint-tenants. 

K  2  The 
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white  acre  will  not  pass  by  this  deed  (i).  But  if  the  thing, 
newly  added,  be  implied  in  the  thing  granted  by  the  pre- 
mises of  the  deed,  as  being  an  incident  thereunto,  or 
otherwise  ;  or  it  be  the  same  thing,  and  expressed  in  otber 
words  only ;  in  these  cases  the  premises  and  the  habendnm 
may  stand  together.  As  if  one  grant  a  manor,  habcndum 
the  manor,  with  the  advowson  appendant  to  the  manor; 
or  if  one  grant  a  reversion  of  land,  by  the  name  of  a  rever- 
sion, in  the  premises,  habcndum  the  land  itself;  in  both 
these  cases  the  deed  is  good,  and  the  advowson,  and  rever- 
sion, will  pass  (c).  So  also  if  livery  of  seisin  be  made  of 
the  thing  newly  added,  in  this  case  perhaps  it  might  pass 
by  the  livery  (</) ;  and  if  the  thing  granted  be  left  out  in  all, 
or  in  part,  in  the  habendum,  yet  the  grant  is  good.  And 
therefore  if  one  grant  land  to  A.  habendum  to  A.  his  heirs, 
4"c.  or  if  one  grant  white  acre  and  black  acre  to.  A.  habendum 


The  estate  given  in  the  premises  may  be  enlarged  by  the  habendum.  Thus,  where  an  estate  is  given 
in  the  premises  to  the  grantee  for  life,  habendum  to  him  and  his  heirs,  the  grantee  will  take  an  estate  in 
fee.  See  Popli.  158. 

Where  the  premises  and  the  habcndum  of  the  deed  are  equally  clear  and  explicit,  the  former  will  not 
be  controlled  by  the  latter  but  both  will  be  allowed  to  have  an  operation,  it  being  a  rule  of  law  that  a 
deed  shall  be  construed  in  such  manner  that  each  part  of  it  may  be  effectual  if  they  can  stand 
together. 

Tims  if  lands  are  given  in  the  premises  to  a  person  and  the  heirs  of  his  body,  habcndum  to  him  and 
lus  heirs,  lie  will  take  an  estate  tail  with  a  fee  simple  expectant  thereon.  2  Rep.  55.  3  Lev.  339. 
9  Rep.  476.  And  therefore  when  the  deed  at  first  contains  special  words  and  afterwards  concludes 
in  general  words,  both  words,  as  well  general  as  special,  shall  stand.  Poph.  138.  Even  a  gift  to  a 
•  person  and  his  heirs  in  the  premises  habendum  to  him  and  the  heirs  of  his  body,  has  been  held  to 
pass  an  estate  tail  with  a  fee  simple  expectant.  As  where  lands  were  given  to  husband  and  wife, 
and  their  heirs,  habendum  to  them  and  the  heirs  of  their  bodies,  it  was  held  that  the  grantee  took  an 
estate  tail  with  a  fee  simple  expectant:  but  Mr.  Hargrace  has  observed  that  this  case  was  attended 
with  circumstances  particularly  shewing  an  intention  to  pass  both,  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount  which  could  not  be  if  only  an  estate  tail  passed  to  the  donee  and  the 
reversion  had  remained  in  the  donor,  for  then  the  tenure  must  have  been  of  the  donor. 

The  habendum  may  sometimes  destroy  the  effect  of  the  grant  and  render  a  deed  void  which  without 
the  kabendum  would  have  been  good :  as  when  a  grant  is  made  to  A.  for  his  life,  or  to  A.  and  his  heirs 
without  any  habendum ;  here  the  grantee  would,  in  the  one  ease  take  an  estate  for  life,  and  in  the 
oilier  an  estate  in  fee ;  but,  by  the  addition  of  an  habendum,  to  hold  from  a  day  to  come  or  from  a  future 
etjtHt,  the  habcndum  would  destroy  the  effect  of  the  grant,  and  the  deed  could  not  operate  either  under 
the  grant  or  under  the  habendum ;  (Baldwin's  case,  2  Rep.  23.  1  lust.  1 83.)  for  in  deeds  operating  at  com- 
mon !aw,  an  estate  of  freehold  cannot  either  by  the  habcndum  or  otherwise  be  made  to  commence  in 
fntwo,  except  by  way  of  remainder  expectant  on  a  prior  vested  estate  of  freehold  :  A  term  of  years 
de  now  however  may  be  made  to  commence  in  futuro  without  its  having  any  antecedent  estate.  So 
by  deeds  operating  under  the  statute  of  Uses,  an  estate  of  freehold  may  be  limited  to  commence  in 
futuro  withont  the  limitation  of  an  antecedent  estate  of  freehold,  where  such  an  estate  remains 
vested  in  the  grantor. 

(6)  Thonghnew  parcels  cannot  be  introduced  by  the  habendum,  yet  the  habendum  may  regulate  and 
distribute  the  parcels— as  to  hold  one  moiety  to  one  person  and  his  heirs,  and  the  other  moiety  to 
another  and  his  heirs.  So  the  habcndum  may  regulate  the  time  that  the  estate  is  to  commence  in 
pO£££ttifML  as  in  the  case  of  a  demise  for  a  term  of  years,  to  hold  from  a  day,  or  from  an  event  to 
come.  In  speaking  of  tlie  parcels,  it  may  be  proper  to  observe,  that  if  a  deed  correctly  describes  land 
by  its  quantities  and  occupiers,  describing  it  to  be  in  a  wrong  parish  will  not  vitiate  the  deed,  but 
the  lands  will  nevertheless  pass.  5  Taunt.  '207. 

In  a  grant  from  the  crown  of  all  those  messuages  called  A.  and  all  lands  thereto  belonging  or  there- 
with demised  lately  belonging  to  the  priory  of  B.  the  description  is  sufficient,  and  the  messujiycs  will 
pass,  although  at  the  time  the  possessions  of  the  priory  were  surrendered  to  tin-  crown  the  property 
was  only  known  by  the  description  of  the  four  closes  in  A.  and  the  land  was  not  built  upon.  Genningt 
\.  Lakf,  Cro.  Car.  168. 

(c)  But  it  is  not  so  in  the  case  of  an  advowson  in  gross. 

O/)  By  the  statute  of  Frauds,  29  Cur.  2.  c.  3,  a  writing  is  now  necessary  to  the  validity  of  a 
feotfineut. 
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EXPOSITION  OF  DEEDS. 

white  acre  to  A.  and  omit  black  acre ;  yet  these  deeds  are 
good,  and  all  that  is  contained,  in  the  premises  of  the  deed 
doth  pass  iu  both  cases.  And  if  a  feoflment  he  made  to 
one,  habendum  to  him  and  his  heirs,  without  the  word 
assigns ;  this  is  a  good  feoffment,  and  the  estate  thereby 
made  is  assignable  :  as  where  a  lease  is  made  to  one,  his 
executors  and  administrators,  without  the  word  assigns, 
this  is  a  good  lease  and  assignable.  So  if  one  grant  land 
to  A.  habendum  to  him  for  one  hundred  years  ;  or  haben- 
dum to  him  and  his  assigns  for  one  hundred  years  ;  these 
are  as  good  leases  as  the  lease  that  is  made  by  these  words 
habendum  to  A.  his  executors,  administrators,  and  assigns, 
for  one  hundred  years.  So  if  a  lease  of  land  be  made  to 
A.  habendum  the  land  to  him  and  his  heirs  for  one  hundred 
years,  this  is  a  good  habendum,  arid  the  word  [heirs]  is 
void,  and  it  shall  go  to  his  executors,  Sfc.  As  also  where 
laud  is  granted  to  A.  habendum  to  him  and  his  successors 
for  one  hundred  years ;  this  is  a  good  lease,  and  the  word 
[successors]  void,  for  it  shall  go  to  executors,  Sfc.  And  if 
a  lease  be  made  habendum  for  years,  and  say  not  how 
many  years,  this  is  a  good  habendum,  and  a  lease  for  two 
years. 

A  recital  is  the  setting  down,  or  report  of  something 
done  before. 

When  a  man  is  to  take  any  new  estate  from  the  King  of 
a  thing  whereof  there  is  any  estate  in  being,  there  the 
former  estate  if  it  be  good  and  of  record,  must  be  re- 
hearsed and  recited  in  the  deed,  or  else  the  second  grant 
will  not  be  good.  But  in  case  of  a  common  person  there 
needs  no  such  recital;  neither  when  a  man  is  to  derive  an 
estate  out  of  a  former,  or  assign  over  a  term  of  years,  is  it 
needful  there  should  be  any  recital  of  the  former  estate  in 
being. 

If  one  recite  or  rehearse  an  estate  made  for  term  of 
years,  and  *  then  after  grant  over  that  term  to  another, 
and  mistake  in  the  recital;  this  mistake  may  make  all  void. 
As  if  a  fieri  facias  come  to  a  .sheriff  to  levy  a  debt,  and 
he  by  writing  recite  that  the  defendant  hath  a  term  of 
years,  and  doth  suppose  it  to  begin  1  May,  2  Jac.  when 
in  truth  it  doth  begin  the  20th  of  August,  and  then  sell  the 
same  term ;  in  this  case  this  sale  is  void.  But  if  he  add 
•withal  these  wrords  in  the  deed  [and  all  the  interest  that 
the  defendant  had  in  the  land] ;  or  if  he  make  sale  of  it 
for  a  certain  number  of  years  only ;  this  grant  may  be 
good  notwithstanding  the  misrecital. 

If  one  recite  a  former  lease  to  be  made  such  a  day  to 
/.  S.  and  then  make  a  new  lease  to  begin  after  the  end  of 
the  former  lease,  and  mistake  the  date  of  the  old  lease ; 
in  this  case  the  deed  is  good  notwithstanding  this  mistake. 

If  one  grant  a  reversion,  and  in  reciting  the  lease  in 
possession  mistake  the  date  of  it  only  and  recite  all  the 
rest  truly ;  this  will  not  hurt  the  grant.  No  more  than 
where  a  man  doth  recite  that  such  laud  came  to  him  by 
forfeiture,  and  then  doth  grant  it  by  name  ;  for  in  this  case 
albeit  it  did  not  come  to  him  by  forfeiture  but  by  surrender, 

yet 
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yet  this  mistake  will  not  hurt.    And  yet  in  case  of  the 
King  such  a  misrecital  may  make  the  grant  void  (e). 

If 

CO  Although  recitals  are  not  an  essential  part  of  a  deed,  yet  they  are  frequently  very  proper  for  the 
purpose  of  elucidating  transactions,  and  of  affording  an  evidence  at  a  future  day  of  facts  and  circum- 
s'ancc s connected  with  the  title;  as  of  such  facts  and  circumstances  as  the  marriage  of  parlies  ;  the 
number  of  children  of  such  marriage;  the  payment  of  portions;  the  deaths  of  parties  and  at  what 
times;  whether  they  died  intestate  or  not;  whether  without  issue  or  net ;  who  were  their  heirs  at 
law;  in  the  case  of  joint  tenants  or  joint  trustees  which  was  the  survivor;  in  what  court  and  at 
•what  time' Wills  were  proved,  $c.  After  the  lapse  of  thirty  years  from  the  date  of  the  deed  containing 
such  recitals,  the  recital,  if  the  possession  has  gone  agreeably  to  the  recital,  is  considered  as  prima  facie 
evidence  of  the  fact. 

Earlier  deeds  are  sometimes  recited  in  conveyancei.  Where  however  such  deeds  n re  delivered  to 
a  purchaser,  there  appears  to  be  little  or  no  necessity,  in  any  case,  for  a  recital  of  them  in  the  pur- 
chase deed.  If  indeed  the  purchase  deed  is  made  under  a  power,  then  it  is  usual  to  recite  the  power. 
In  the  case  too  of  assignments  or  surrenders  of  terms  of  years  it  is  usual  to  recite  the  deed 
creating  the  term  go  far  as  relates  to  the  term.  But  where  a  term  has  been  once  assigned  to  attend 
the  inheritance,  there  seems  no  reason  to  recite  any  thing  more  than  the  deed  creating  it  and  the  deed 
last  assigning  it  and  what  is  necessary  to  shew  that  the  parties  who  make  the  present  assignment 
are  competent  to  do  so. 

When  title  deeds  are  not  delivered  to  a  purchaser,  there  a  pretty  full  recital  of  them  may  be  some- 
times useful,  though  where  he  takes  attested  copies  of  them  and  has  a  covenant  to  produce  them 
such  recitals  do  not  appear  to  be  of  much  importance. 

Where  a  trustee  conveys,  the  deed  creating  the  trusts  and  the  subsequent  acts,  if  any,  which  may 
have  altered  the  objects  of  the  trusts  should  be  stated.  Where  deeds  are  recited,  generally  speaking, 
they  should  be  recited  according  to  thi-ir  dates,  but  when  there  are  several  distinct  transactions  to 
be  stated  or  recited,  it  is  the  best  to  go  through  the  recital  of  one  chain  of  transaction  before  the 
other  is  begun  upon.  Where  a  lease  and  release  are  recited,  they  should  be  recited  by  their  united 
operation,  and  the  expression  should  be  that  by  those  indentures  the  lands  in  question  were  conveyed 
to  one  his  heirs  and  assigns  for  ever;  or  otherwise  according  to  the  circumstances  of  the  case. 
So  if  a  fine  or  a  recovery  formed  a  part  of  the  recited  conveyance,  the  united  operation  of  the  fine  or 
•ecovery  and  of  the  (iced  declaring  the  uses  may  bo  stated  ;  as  that  by  indentures  of  lease  and 
release  of  such  dates,  made  between  such  parties,  and  by  a  fine  levied  as  of  such  a  term  in  which 
such  persons  were  plaintiffs  and  such  persons  deforcicnts;  or  by  a  recovery  suffered  in  such  a  term 
in  which  such  a  person  was  the  demandant,  such  a  person  was  the  tenant,  and  such  a  person  the  vouchee, 
the  lands  were  limited  to  certain  uses,  stating  them  as  far  as  necessary. 

In  reciting  marriage  articles  in  a  settlement  made  in  pursuance  of  them,  they  should  be  recited 
pretty  fully  and  with  great  accuracy.  In  the  recital  of  powers  it  >eems  unnecessary  to  recite  any  thing 
further  than  what  is  necessary  to  shew  that  the  intended  exercise  of  the  power  is  warranted  by  it. 

Where  a  power  is  intended  to  be  exercised,  and  the  uses  to  take  effect  in  default  of  exercising  the 
power  are  limited  to  other  persons  than  those  to  whom  the  power  is  given  and  who  are  not  made 
pnrties  to  the  deed,  there  it  seems  quite  unnecessary  to  make  any  mention  of  those  uses. 

Though  it  is  usual  in  deeds  exercising  powers  to  recite  the  creation  of  the  power,  yet  it  is  well 
settled,  that  an  appointment  is  perfectly  good  without  any  recital  or  mention  of  the  power,  or  without 
any  declarai  on  that  it  was  intended  to  exercise  the  power  ;  for  if  the  act  done  be  of  such  a  naturo 
that  it  can  have  no  operation  unless  by  virtue  of  the  power,  it  will  be  presumed,  that  to  exercise  the 
power  was  the  intention  of  the  parties. 

As  connected  with  the  present  subject  the  most  important  point  of  enquiry  appears  to  be,  in  what 
cases  recitals  will  either  amount  to  an  evidence  of  the  fact  recited,  or  will  operate  by  way  of  eetoppcl. 
Where  such  facts,  as  that  A.  died  leaving  B.  his  heir  at  law  ;  that  C.  survived!),  with  whom  Jie  wa» 
joint-tenant,  or  facts  of  a  like  nature  are  recited  in  a  deed  which  is  upwards  of  thirty  years  old,  the 
recitals  themselves,  if  the  possession  of  the  property  has  gone  agreeably  to  the  recitals,  are  considered 
as  evidence  of  the  facts.  In  titles  to  old  leaseholds  for  years,  the  question  frequently  occurs,  whether 
the  recital  of  the  original  lease,  where  such  lease  is  lost,  affords  sufficient  evidence  of  the  creation 

d  existence  of  the  term.  Where  the  term  is  upwards  of  si.vty  years  old,  and  where  the 
possession  has  gone  agreeably  to  the  recitals,  some  professional  gentlemen  are  of  opinion  that  it  is, 
I  that  the  title  cannot  be  objected  to  from  the  circumstance  of  tlie  lease  being  lost.  The  danger 
however  in  such  a  case  appears  to  arise  from  the  possibility  that  the  recital  may  be  false  as  to  the 
lengili  of  the  term,  or  as  to  the  period  of  its  commencement.  Suppose  it  appeared  from  the  recital 
that  the  term  was  for  two  hundred  years  ;  but  that  from  the  original  lease,  w  hich  afterwards  casts  up,  or 
form  a  counterpart  in  the  hands  of  the  lessor,  it  should  appear,  that  the  term  was  in  fact  but  for  one 
hundred  years,  could  it  be  contended  that  a  person  who  purchased  on  the  faith  of  the  false  recital 
would  have  a  right  to  hold  after  the  expiration  of  the  term  really  granted?  It  is  conceived  it  could 
not;  and  if  so,  then  it  must  be  clear  that  the  title,  where  the  original  lease  is  lost  cannot  be  safely 
accepted.  Recitals,  it  is  conceived,  are  in  no  case  of  themselves  and  unaccompanied  by  circumstances, 
evidence  of  the  facts  recited.  Where  in  an  old  deed  it  is  recited  that  A.  was  heir  at  law  to  B.  cre- 
dit is  given  to  the  statement  because  the  possession  has  gone  accordingly.  So  where  it  is  recited  in  an 

old 
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Dicr  50.  87.          If  I  grant  to  /.  8.  all  the  lands  in  Dale  which  I  pur- 
37 1>.  chased  from  /.  D.  or  which  came  unto  me  by  descent  from 

/.  J).  or  I  give  all  my  goods  to  /.  S.  which  I  have  as  exe- 
cutor to  /.  I),  and  in  truth  I  have  no  such  lands,  or  goods, 
hut  I  had  them  by  some  other  means,  or  of  some  other 
person;  in  these  cases,  and  by  this  mistake,  the  deed  is 
void.  But  if  I  grant  to  /.  S.  all  my  lands  in  Dale  by 
name,  as  white  acre,  which  I  purchased  of  /.  D.  and  in 
truth  I  did  purchase  them  of  another,  in  this  case  this 
mistake  will  not  hurt  the  deed.  So  if  I  grant  twenty  load 
of  wood  in  Dale,  in  the  great  wood  which  I  had  of  the 
grant  of  my  father,  and  in  truth  I  had  it  not  of  the  grant 
of  my  father,  but  of  the  grant  of  another,  in  this  case  the 
grant  is  good.  But  of  this  matter  see  more  in  Grant, 
numb.  4.  part  5. 

Plow.36J.l95.       An  exception  is  a  clause  of  a  deed  whereby  the  feoffor,  6.  Exception, 
Dier59.  Perk,  donor,  grantor,  lessor,  fyc.  doth  except  somewhat  out  of  Quid. 

:t-6-5;  ,,     that  which  he  had  granted   before   by   the  deed.     And 
super  i^it.  47.       ,  .      ,     ,  ,  ,    J 

3  H.  6.  45.        "iis  doth  most  commonly  and  properly  succeed  the  setting 

down  of  the  things  granted,  and  is  made  by  one  of  these 

•words  except',  prccter,  salvo,  si  non,  or  such  like.     And 

hereby  the  thing  excepted  is  exempted,  and  doth  not  pass 

by  the  grant,  neither  is  it  parcel  of  the  thing  granted  :  as 

H.  R.  Fregnn-  if  a  manor  be  granted  excepting  one  acre  thereof,  hereby 

nel  s  case,         jn  ju(jg,nent  of  }aw  that  aero  is  severed  from  the  manor. 

&c  '   But  this  may  be  in  any  part  of  the  deed,  and  so  hath  it  been 

resolved.     HiL  17  Car. 

In  every  good  exception  these  things  must  always  concur,  7.  What  shall 
1.  This  exception  must  be  by  apt  words.     2.  It  must  be  be  said  a  good 
of  part  *of  the   thing  granted,    and   not   of  some    other  exception;  01 
thing.     3.  It  must  be  of  part  of  the  thing  only,  and  not     *  p  73^ 


old  deed  that  portions  have  been  paid,  credit  is  given  to  the  recital  because  it  is  highly  improbable 
that  the  parties  entitled  to  them  would  suffer  them  to  remain  so  long  unpaid.  Or  where  it 
is  stated  in  an  old  deed  that  of  two  trustees  A.  was  the  survivor,  credit  may  be  given  to  the 
statement  because  it  is  to  be  presumed  that  the  fact  was  ascertained  at  the  time  and  because  no 
reason  appears  why  the  parlies  should  slate  a  falsehood  upon  such  a  point.  In  short,  it  is  con- 
ceived that  a  recitsl  is  in  no  case  evidence  merely  from  the  circumstance  of  its  being  contained  in 
an  old  deed,  but  because  there  are  circumstances  which  render  it  probable  that  the  recital  is  correct. 
Hut  in  the  recital  of  a  lease  there  appears  to  be  no  circumstance  which  tends  to  prove  the  duration  of 
the  term.  As  to  the  possession,  that  only  tends  to  shew  that  the  term  is  not  actually  expired,  but  it 
affords  no  evidence  that  there  are  a  hundred  years  or  any  other  certain  period  yet  to  come. 

In  modern  deeds  recitals  are  not  considered  as  evidence  of  the  facts  recited,  but  such  recitals 
will,  in  certain  cases,  operate  by  way  c-f  estoppel,  and  preclude  the  parties  from  shewing  the 
contrary.  Thus  the  recital  in  a  release  of  the  lease  for  a  year,  will  preclude  the  reteasor  and  those 
claiming  under  him,  from  averring  that  there  was  no  such  lease.  (Ford  v.  Lord  Gray,  6  Mod.  44.  and 
see  2  Lev.  108,  109.)  But  persons  who  arc  neither  parties  to  the  release,  or  claim  under  those  who 
are  will  not  be  bound  by  the  recital  of  a  lease  for  a  year  in  a  modern  release.  Such  a  recital  however 
in  a  release  upwards  of  thirty  years  old  would  be  considered  as  evidence  that  a  lease  for  a  year  had 
existed ;  or  even  without  such  a  recital  it  would  be  presumed  that  there  had  been  a  lease  for  a 
year. 

It  seems  to  be  doubted  whether  the  issue  in  tail,  or  those  in  remainder  or  reversion,  will  be  estopped 
by  the  recital  of  the  lease  for  a  year,  where  the  tenant  to  the  precipe  for  snfTerins  a  recovery  has 
been  made  by  lease  and  release.  Where  however,  twenty  years  have  elapsed  from  the  time  of  suffer- 
ing the  recovery,  the  act  of  the  14  Geo.  '2.  c.  20.  sect.  5,  will  render  the  recovery  good,  notwith- 
standing the  lease  for  a  year  may  be  lost  or  not  appear.  .See  Holmes  v.  Aislabie,  1  Madd. 
Rep.  551. 

In  a  modern  case,  where  in  the  condition  to  a  bond,  it  was  recited  that  the  obligor  had  received 
divers  sums  of  money  on  account  of  the  obligee,  it  was  held  that  he  was  estopped  from  saying  that 
lie  hud  not  received  ar.y  on  his  account. 
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of  all,  the  greater  part,  or  the  effect  of  the  thing  gran  ted  (/*). 
4.  It  must  be  of  such  a  thing  as  is  severable  from  the  thing  Plow.  19.  Co. 
which  is  granted,  and  not  of  an  inseparable  incident.    5.  It  super  Lit.  47. 
must  be  of  such  a  thing  as  he  that  doth  except  may  have 
and  doth  properly  belong  to  him.     6.  It  must  be  of  a  par- 
ticular thing  out  of  a  general,  and  not  of  a  particular  thing 
out  of  a  particular  thing  or  of  a  part  of  a  certainty.     7.  It 
must  be  certainly  described  and  set  down.     As  for  ex- 
amples.    a  If  a  man  grant  all  his  lands  in  Essex,  saving,  »  ploy.  195. 
besides,  or  except  his  lands  in  Dale,  or  all  his  lands  in  Perk.  sect. 
Dale,  excepting  one  house,  or  one  acre  in  certain  ;  or  one  ^41- 
house,  excepting  one  chamber  in  certain  ;  these  and  such 
like  exceptions  are  good(</).     bAnd  if  one  grant  a  manor,  bDier  103. 
excepting  one  tenement  (parcel  of  the  manor),  or  excepting  *'!ow'. l04' 
the  services  of  /.  S.  (who  doth  hold  of  the  manor),  or  ex-  gfisfli,  47°' 
ceptiug  one  close,  or  excepting  one  acre,  or  excepting  the  5.11.    Perk, 
advowson  appendant,  or  excepting  the  woods,  or  except-  sect. 642.  3H. 
ing  twenty  acres  of  wood,  or  excepting  all  the  gross  trees ;  6<  ^5- 
these  are  good  exceptions. 

c  And  if  one  grant  a  messuage  and  houses  thereunto  be-  c  14  H.  8. 1. 
longing,  excepting  the  barn,  or  excepting  the  dove-house ; 
it  seems  this  is  a  good  exception,  for  they  may  pass  by  the 
grant  of  a  messuage,  &c.     d  And  if  one  grant  land,  except-  <i  Co.  8. 63.  5. 
ing  the  timber  trees  thereupon,   or  excepting  the  trees   23. 
thereupon ;  or  if  a  man  sell  a  wood,  excepting  twenty  of 
the  best  oaks,  and  shew  which  in  certain ;  these  are  good 
exceptions.     c  So  if  one  have  a  manor  wherein  is  a  wood  e  In  the  case  of 
called  the  great  wood,  and  he  grant  his  manor,  excepting  Haward&  Fill- 
all  the  woods  and  underwoods  that  grow  in  the  great  wood  £J!err'jj  ^    J 
and  all  the  trees  that  grow  elsewhere,  this  is  a  good  ex- 
ception.    {  And  if  one  grant  a  messuage  and  all  the  lands  t  Co.  11.  64. 
and  tenements  thereunto  belonging,  excepting  one  cottage  ; 
this  is  a  good  exception,     s  And  if  one  grant  a  reversion,   g  pcrk.*sect, 
excepting  the  rent;  this  is  a  good  exception  of  the  rent,   113.644.  Dicr 
and  doth  keep  it  from  passing  by  the  grant.     So  if  a  man  157. 
have  a  rent-charge  out  of  land,  and  he  release  his  right  in 
the  land,  except  the  rent ;  so  if  the  lord  release  to  his 
tenant  salvo  dominio  suo,  &c.  these  are  good  exceptions. 
h  And  if  one  grant  all  his  horses,  except  his  white  horse;   h  Plow.  361. 
this  is  a  good  exception  of  the  white  horse.     '  And  if  a   '  3  H.  6.  45. 
man  be  seised   of  a  manor,   and  lease  it  by  deed  indented  Vcrk.  sect, 
for  life,  cxccptis  et  rcsartatis  quod  bcne  liceat  to  the  lessor        ' 
siiccidere,  dare  ct  I'cnderc  omnes  grossas  arbores  in  dicto  «m- 
nerio  crcsccntcs,  fyc.  it  seems  this  is  a  good  exception  of  the 
trees  (A).     But  if  the  exception  be  of  another  thing  than 
the  thing  granted  ;  k  as  if  one  grant  a  manor  or  land,  ex-  k  Perk.  sect, 
pepting  Vld.  or  excepting  the  tithes,  or  excepting  one  acre   639.  Dier  59. 

(/)  For  if  the  exception  extends  to  the  whole  thing  granted  or  demised  it  is  void,  Dorrcl  v.  Collins, 
Cro.  Eliz.  6.  But  the  exception  may  be  of  the  greater  pa rt  of  the  tiling  granted,  provided  there  be  no 
repugnancy;  as  the  grant  of  "  all  that  farm  called  A.  except  the  close  called  B."  If  the  farm 
altogether  should  only  consist  of  forty  acres,  and  the  close  excepted  should  consist  of  thirty,  the 
exception  will  be  good. 

(g-)  There  may  be  an  exception  out  of  an  exception,  and  the  thing  excepted  out  of  the  exception  will 
pass  by  the  deed.  Leigh  v.  Shaw,  Cro.  Eliz.  372. 

(ft)  If  a  man  lets  his  manor  exceptis  omnihus  boscis,  the  soil  of  the  wood  is  excepted  ;  but  it  remains 
parcel  pf  the  reversion  of  the  manor  aad  shall  pass  by  a  gr,uit.  or  lease,  of  tiie  muiiur.  o  Co.  11. 
Ctt>.  J&Hz.  ttl, 

Of 
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Plow.  361.  67.  of  ground  which  is  r.o  parcel  of  the  manor  or  of  the 
370.  laud  before  granted ;  or  if  one  grant  the  land  descend- 

ed  to   him   of  the  part  of  his  father,  excepting  the  land 
descended  to  him  of  the    part  *  of  his   mother ;    these       *  P.  79. 
'Dier97.  264.  exceptions  are   void  (i).     ]  Or  if  the  exception  he  such 
Co.  super  Lit.    as   it  is  repugnant  to  the   grant,  and   doth   utterly  sub- 

trfl  ^'u^il EL  vert  ^'  anc^  ^a'ce  away  tae  ft*11^  °f  it>  as  *f  one  grant  a 
i.  j.IToct.  &'  manor  or  land  to  another,  excepting  the  profits  tttereof; 
Stud.  9iJ.  or  make  a  feofiinent  of  a  close  of  meadow  or  pasture,  re- 

serving or  excepting  the  grass  of  it  (/e);  or  grant  a  manor, 
01  Dier  59. 263.  excepting  the  services;  these  are  void  exceptions.     m  So 
if  one  grant  his  house,  chambers,  cellars,  and  shops,  ex- 
cepting his  shops ;  it  is  said  this  is  no  good  exception. 
And  by  the  like  reason  if  one  grant  his  meadow  and  pas- 
ture grounds,  except  his  meadow  grounds,  this  exception 
is  not  good,  no  more  than  if  one  grant  two  manors,  or  two 
acres,   excepting  one  of  them.     And   of  this  opinion  was 
the  Chief  Justice  in  B.  R.  Hi!.  3  Car.  in  the  case  ot'  Haward 
"Plow.  524.      v.Fulcher.     "And  yet  if  a  man  make  a  lease  for  years  of 
Dicr  yiii.  l.r.    a  mill,  excepting  the  profits  thereof  during  the  life  of  the 
Grmt.60.3UH.  jessor  .  it  is  said,  this  hath  been  adjudged  a  good  excep- 
tion.    But  I  doubt  of  this   case,  for  the  exception  of  the 
profits  of  a  thing  is  the  exception  of  the  thing  itself.     And 
a  man  cannot  grant  an  estate  and  reserve  a  part  of 'the 
estate  (I)  ;   as  make  a  feoil'ment  in  fee,   and  reserve  a  lease 
for  life;  or  grant  an  advowsou,   and  reserve  the  presenta- 
0 Co.  super  Lit.  tion  for  his  life.     °  Or  if  the  exception  be  of  an  inseparable 
150.  incident  and  a  thing  that  cannot  be  granted  by  itself  and 

from   another,   as  if  a  manor  be  granted,  excepting  the 
Court  Baron,  or  land  be  granted,  excepting  the  common, 
appendant  thereunto  belonging;  these  exceptions  are  void, 
p  Co.  5. 12.       JJut  exceptions  of  severable  incidents  are  good,     f  Or  if 
^ie  exceP^on   °e   °f  such  a  thing  as  the  grantor  cannot 
have  nor  doth  belong  to  him  by  law  ;  as  if  a  lessee  for 
years  assign  over  all  his  term  in  the  laud,  excepting  the 
timber  trees,  earth,  or  clay ;  this  exception  is  not  good  (in). 
This  difference  But  it  lessee  for  life  make  a  lease   for  years,   or  lessee 
!'at!!  !JiCCU          f°r  twenty-one  years  make  a  lease  for  twenty  years  ;  or 
tenant  by  the  curtesy,  or  in  dower,  grant  over  their  estate, 
excepting  the  timber  trees ;  these  are  good  exceptions. 
And  if  a  lessee  for  life  or  years  open  a  coal  mine,  and  then 
assign   over  his    estate,  excepting  the  mines  or  the  profits 
fi  Co.  super        thereof;  these  are  void  exceptions.  1  Or  if  the  exception  be 
Lit.  47.  riow.  of  a  particular  thing  out  of  a  particular  thing,  as  if  one  grant 
white  acre  and  black  acre,  excepting  white  acre,  or  grant 


(i)  Here  the  tilings  cxcepted  are  not  comprised  in  the  things  granted,  anil  therefore  would  not  have 
passed  by  the  deed  had  they  not  been  excrpted.  With  respect  to  tithes,  where  they  belong  to  the 
owner  of  the  lauds  out  of  which  they  issue,  it  is  by  some  ignorantly  supposed  that  the  riifht  to  the 
tithes  is  merged  or  extinguished  in  the  ownership  of  the  lands,  or  that  they  so  tar  constitute  a  part  of 
the  lands  as  to  pass  by  a  grant  of  the  land,  or  under  the  general  words  as  an  appurtenant  to  them. 
The  tithes,  however,  although  in  the  hands  of  or  belonging  to  the  owner  of  tlu[jlands  out  of  which  they 
issue  ate  still  a  distinct  inheritance,  and  therefore  wherever  it  is  intended  to  convey  the  tithes  as 
well  as  the  lands  out  of  which  they  issue,  the  tithes  must  be  expressly  named. 

(k)  Query  of  this,  as  it  has  been  determined  that  a  nght  to  the  soil  and  to  the  herbage  may  subsist 
in  difiercnt  persons,  see  Mr.  Thomas's  valuable  edition  of  Co.  Lit.  vol.  i.  page  !>:.(>,  i:ote  8. 

(1)  It  would  appear  from  the  case  of  Jermyn  v.  Orchard,  (Show.  Cas.  in  1'ail.  199.)  that  an  assign- 
ment of  a  term  of  years  to  commence  at  a  future  day  or  on  a  future  event,  is  not  good.  But  see 
J'Jowd.  Coin.  .Vjl,  which  seems  to  countenance  a  contrary  opinion. 

(wj  These  things  not  being  in  hii  power,  lor  they  do  uol  belong  to  him  l>>  law,  5  Co.  1'.'  b. 

twenty 
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8,  Tenendum. 
Quid. 
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*f.  Reservation 

"i-  Iti'ddnidum. 
Quid. 


10.  What  shall 
be  said  a  good 
i«servation ; 
and  what  not. 


C»Tenant. 
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twenty  acres  of  land  by  particular  names,  excepting  one 
acre  of  them  ;  these  exceptions  are  void.  *  Or  if  the  ex- 
ception be  set  down  uncertainly,  as  if  one  grant  a  house, 
excepting  one  chamber ;  or  grant  a  manor,  excepting  one 
acre ;  but  doth  not  set  forth  which  chamber,  or  which 
acre  it  shall  be ;  these  exceptions  are  void  (ri). 

A  tenendum  is  a  clause  of  the  deed  whereby  the  tenure 
was  heretofore  created.  And  this  doth  most  commonly 
and  properly  succeed  the  habendum,  and  was  made  by 
this  word  tenendum,  per  sermtium,  fyc.  But  since  the  sta- 
tute of  Quia  emptores  terrarum  *  when  the  fee  simple  doth 
pass,  the  tenure  is  always  of  the  chief  lord,  and  is  thus 
set  forth,  tenendum  de  capitalibus  dominis,  $*c.  Arid  this 
clause  at  this  day  is  for  the  most  part  omitted  altoge- 
ther (o). 

A  reservation  is  a  clause  of  a  deed  whereby  the  feoflfbr, 
donor,  lessor,  grantor,  Sfc.  doth  reserve  some  new  thing  to 
himself  out  of  that  which  he  granted  before.  And  this 
doth,  most  commonly,  and  properly,  succeed  the  tenendum, 
and  is  made  by  one  or  more  of  these  words,  reddend',  re- 
servand',  solvend',  faciend',  inveniend',  or  such  like.  This 
doth  differ  from  an  exception,  which  is  ever  of  part  of  the 
thing  granted,  and  of  a  thing  in  csse  at  the  time ;  but  this 
is  of  a  thing  newly  created  or  reserved  out  of  a  thing  de- 
mised that  was  not  in  esse  before;  so  that  this  doth  always 
reserve  that  which,  was  not  before,  or  abridge  the  tenure 
of  that  which  was  before. 

In  every  good  reservation  these  things  must  always  con- 
cur. 1st.  *It  must  be  by  apt  words.  2d.  It  must  be  of 
some  other  thing  issuing,  or  coming  ont  of  the  thing 
granted,  and  not  a  part  of  the  thing  itself,  nor  of  some 
thing  issuing  out  of  another  thing.  3d.  It  must  be  of  such, 
a  thing  whereunto  the  grantor  may  have  resort  to  distrain. 
4th.  It  must  be  made  to  one  of  the  grantors,  and  not  to  a 
stranger  to  the  deed.  As  for  examples  :  blf  a  man  grant 
land,  yielding  and  paying  money  or  some  such  like  thing 
yearly;  this  is  a  good  reservation.  But  if  the  grantee 
covenant  to  pay  such  a  sum  of  money,  or  to  do  such  a 
thing  yearly  ;  this  is  no  good  reservation,  but  a  covenant 
to  pay  a  sum  of  money  in  gross,  and  not  as  a  rent(/>). 
c  If  a  lease  be  made  for  years,  rendering  a  rent  to  the 
lessor  or  his  heirs,  in  the  disjunctive  ;  or  rendering  a  rent 
to  the  lessor,  without  saying  [and  his  heirs, 4*e.j;  or  ren- 
dering a  rent  during  the  said  term,  and  doth  not  say  to 
whom  (5);  or  rendering  £10  to  the  lessor,  and  £5  to  his 
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*  Perk.  sect. 
643.  641. 


Co.  super  Lit. 
6.&Co.  l>.  toO 


Co.  10.  107. 
Plow.  132. 
Co.  super  Lit. 
47.  Perk. sect. 


"Plow.  }:>. 
Perk.  sect. 
626.  Co.  8.  78. 


b  Plow.  132. 


cCo.  5.  111.  8. 
71.  super  Lit. 
214.  213.  99. 


(it)  See  further  by  what  words  an  exception  may  be  made,  tbe  effect  of  it,  and  when  it  shall  be  void ; 
fa  Com.  Dig.  Fait  (E.  5).  In  conveyances  and  leases  of  lands,  after  the  description  of  the  parish, 
and  after  the  exceptions,  if  there  be  any,  there  are  usual  added  '.That  are  called  the  general  words:  as 
all  ®ut-houses,  buildings,  lands,  meadows,  closes,  pastures,  v/ood«,  &c.  to  the  said  manor,  messuages  or 
tenements,  lands  and  hereditaments  belonging,  or  in  any  wise  appertaining,  or  accepted,  reputed, 
Haken,  or  known  as  part,  parcel,  or  number  thereof,  or  of  any  part  thereof,  or  used,  occupied,  or  en- 
joyed therewith,  or  with  any  part  thereof.  These  general  words  are  sometimes  of  considerable  utility, 
and  may  carry  what  would  not  have  passed  by  the  deed  without  them.  They  are  not,  however, 
allowed  to  extend  further  than  was  clearly  intended  by  the  parties,  Moore  v.  Magrath,  Cowp.  9. 

(o)  See  ante,   page  52,  note  (e). 

(p)  See  accordingly  Athoice  v.  Hemixg,  1  Roll.  Rep.  80.     2  Br.lst.  281.  S.  C. 

(q)  Except  in  the  case  of  leases  under  acts  of  parliament  (as  the  act  of  82  Hen.  8.  c.  28.)  this  is 
considered  the  most  adviseablc:  mode  of  reserving  rent,  for  then  it  will  belong  to  the  reversion,  and 
whoever  is  entitled  to  the  reversion  will  be  entitled  to  the  rent. 

heirs  ; 
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heirs ;  all  these  reservations  are  good.  But  if  a  lease  be 
made,  rendering  rent  to  the  heirs  of  the  lessor ;  this  reser- 
vation is  void  because  the  rent  is  not  reserved  to  himself 
first.  d  If  one  grant  land,  yielding  for  rent,  money,  corn, 
a  horse,  spurs,  a  rose,  or  any  such  like  thing ;  this  is  a  good 
reservation :  but  if  the  reservation  be  of  the  grass,  or  of 
the  vesture  of  the  land,  or  of  a  common,  or  other  profit 
to  be  taken  out  of  the  land ;  these  reservations  are  void. 
e  If  one  grant  a  manor,  messuage,  land,  meadow,  or  pas- 
ture, or  the  vesture  or  herbage  of  land,  meadow,  or  pas- 
ture, rendering  a  rent ;  this  is  a  good  reservation.  But  if 
one  grant  tithes,  rents,  commons,  advowsons,  offices,  a 
corody,  mulcture  of  a  mill,  a  fair,  market,  privilege,  or 
liberty,  reserving  a  rent;  this  reservation  is  void.  And 
yet  such  a  reservation  in  case  of  the  King  is  good.  And  Prerogative, 
in  case  of  a  subject  also,  if  a  lease  be  made  by  deed  in 
writing  of  any  such  thing  for  a  term  of  years,  reserving  a 
rent;  this  may  be  good  by  way  of  contract  to  *  produce  •  p  Q^ 
an  action  of  debt,  though  not  as  a  rent  to  be  distrained  Deed, 
for.  And  thus  by  apt  words,  an  apt  rent  out  of  manors, 
and  such  like  memorable  things,  or  divers  rents,  may  be 
reserved  upon  one  grant.  As  if  one  grant  the  manors  of 
A.  ft.  and  C.  rendering  for  A.  20s.  for  B.  20s.  and  for  C. 
20s.  these  are  good  rents,  and  several.  So  if  one  grant 
the  manors  of  A.  JB.  and  C.  rendering  £3.  viz.  for  A.  20.v. 
for  7>.  20s.  and  for  C.  20s.  this  is  a  good  reservation  ;  but 
in  this  case  the  rent  is  entire  (r).  Also  one  may  reserve 
one  rent  one  year,  and  another  rent  another  year;  as  10s. 
one  year,  and  20s.  another  year :  or  one  may  reserve  a 
rent  to  be  paid  every  second,  or  third  year,  and  no  rent 
the  other  years  ;  or  one  may  reserve  one  kind  of  rent  one 
year,  and  another  kind  of  rent  another  year ;  and  these 
reservations  are  good.  And  these  reservations  may  be 
by  fine,  as  well  as  by  deed;  or  it  may  be  in  case  where 
the  lessor  hath  a  reversion  of  the  land,  or  upon  a  partition 
to  make  an  equality,  without  any  deed  at  all.  But  if  it  be 
upon  an  exchange  to  make  an  equality,  it  is  not  good  ex- 
cept it  be  by  deed.  f  If  two  joint-tenants  join  in  the  grant 
of  their  land  b}'  deed  indented,  and  the  rent  is  reserved  to 
one  of  them;  this  is  a  good  reservation,  and  shall  go  to 
him  alone.  But  if  it  be  by  word  (s),  or  by  deed  poll,  that 
the  lease  is  made,  the  rent  shall  go  to  them  both.  eAnd  if 
a  man  possessed  of  a  term,  join  his  wife  with  him,  and 
they  both  assign  over  this  term  by  indenture,  rendering  a 
rent  to  them  two,  and  the  survivor  of  them,  and  she  doth 
not  seal  the  deed;  in  this  case  the  reservation  as  to  the 
•wife  is  void.  And  if  the  reservation  be  of  the  rent  to  a 
stranger  that  is  no  party  to  the  deed,  and  to  him  only,  this 
reservation  is  vpid.  And  therefore  if  the  father  and  his 
son  and  heir  apparent,  by  indenture,  lease  his  land  for 


(r)  And  if  A.  makes  a  lease  of  three  manors,  rendering  ,£10  rent,  (viz.)  £$  out  of  one,  and  £5 
out  of  another;  tins  will  he  a  good  lease  and  reservation,  and  the  third  manor  shall  he  discharged. 
Moor,  080. 

(.>•)  Since  the  .statute  of  Frauds  (29  Car.  2.  c.  3.)  a.  lease  by  narol  for  more  than  three  years  is  not 
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years,  to  begin  after  the  father's  death,  rendering  rent  to 
the  son,  it  is  void. 

A  condition  is  a  clause  of  restraint  in  a  deed,  or  a  bridle 
annexed  and  joined  to  an  estate,  staying  and  suspending 
the  same,  and  making  it  uncertain  whether  it  shall  take 
effect  or  no. 

A  warranty  is  a  clause  or  covenant  made  in  a  deed  by 
the  one  party  unto  the  other,  whereby  the  feoffor,  donor, 
or  lessor,  doth,  for  him  and  his  heirs,  grant  to  warrant  and 
secure  land  granted  to  the  feofl'ee,  donee,  or  lessee,  and  his 
heirs  during  the  estate. 

A  covenant  is  a  clause  of  agreement  contained  in  a 
deed,  whereby  either  party  is  bound  to  do,*  perform,  or 
give  something  to  the  other.  And  of  all  these  see  at  large 
afterwards. 

In   the  construction  of  deeds  it   must  be  considered,   c:o.  super  Lit. 
1st.  How  a  deed  in  the  gross  shall  be  taken  and  enure.  30?.    IVrk. 
2d.  How  it  shall  be  taken  and  expounded  in  the  several  scct-  66- 
parts  and  pieces  of  it.     And  for  the  first,  these  rules  are 
to  be  known;  1st.  If  divers  join  in  a  deed,  and  some  are 
able  to  make  such  a  deed,  and  some  arc  not,  this  shall  be 
*  said  to  be  his  deed  alone  that  is  able ;   as  if  divers  join 
in  the  grant  of  a  thing  by  deed,  and  one  alone  hath  all 
the  estate,  and  the  rest  have  nothing  in  the  thing  granted ; 
it  shall  be  said  to  be  his  grant  alone  that  hath  the  estate. 
And  so  t?  converse.     If  a  deed  be  made  to  one  that  is  in- 
capable, and  to  others  that  are  capable,  in  this  case  it 
shall  enure  only  to  him  that  is  capable.     2d.  A  deed  that  Dier  25t.  C». 
is  intended  and  made  to  one  purpose,  may  enure  to  ano-  2.  35.  &  super 
ther;  for  if  it  will  not  take  effect  that  way  it  is  intended,  Lit.  49. 
it  may  take  effect  another  way.     And  therefore  a  deed 
made  and  intended  for  a  release,  may  amount  to  a  grant 
of  a  reversion,  an  attornment,  or  a  surrender,  or  e  convcrso. 
And  if  a  man  have  two  ways  to  pass  lands  by  the  common 
law,  and  he  intendeth  to  pass  them  one  way,  and  they  will 
not  pass  that  way  ;   in  this  case  tit  res  valcat  it  may  pass 
the  other  way.     As  if  a  man  be  seised  of  two  acres  of 
land  in  fee,  and  letteth  one  of  them  for  years,  and  after 
intending  to  pass  them  both  by  feoffment,  maketh  a  charter 
of  feoffment,  and  maketh  livery  of  the  acre  in  possession 
in  the  name  of  both  the  acres ;    in  this  case  the  acre  in 
possession  only  doth  pass  :  but  if  the  lessee  of  the  other  acre 
attorn,  then  the  reversion  of  that  acre  will  pass  also  (/). 
35ut  where  a  man  may  pass  lands  by  the  common  law,  or 
by  raising  of  a  use,  and  settling  it  by  the  statute,  there  in 
many  cases   it   is  otherwise.      As  if  the  father  make  a 
charter  of  feoffment  to  his  son,  and  a  letter  of  attorney  to 
make  livery,  and  no  livery  is  made ;   in  this  case  no  use 
shall  arise  to  the  son  (?<)•     So  if  a  man,  in  consideration  of 
marriage,  make  a  feoffment  with  a  letter  of  attorney  to 
give  liver}r,  and  no  livery  is  made;  in  this  case  no  use  will 
arise.     And  so  it  was  held  by  Chief  Justice  PopJiam,  B.  R. 
for  the  intention  of  the  parties  doth  work  much,  in  the 

(0  Attornment  being  now  unnecessary  (see  act  of  the  -1  Ann.  c.  1C,  sect.  9.)  the  re  version  of  the 
other  acre  would  pass  without  attornment. 
(«)  See  Habtrgham  v.  Vinctnt,  U  Ves.  jun,  226,  contra. 
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raising  and  direction  of  uses.  And  therefore  it  is  said, 
that  when  a  man  doth  intend  to  pass  land  one  way,  it  shall 
never  pass  another  way,  contrary*  to  his  intent;  as  if  one 
covenant  for  good  considerations  to  levy  a  fine  of  land  to 
the  use  of  /.  S.  and  his  heirs,  if  no  fine  be  levied,  no  use 
shall  arise  upon  the  covenant.  If  one  by  the  words,  bar- 
gain and  sell,  give  and  grant,  make  a  feoffrnent  of  his  house 
for  money,  and  intending  to  pass  it  by  way  of  bargain  and 
sale  and  inrolment,  the  deed  being  made,  there  being  a. 
Master  of  the  Chancery  in  the  house  whereof  the  feoff- 
ment  is  made,  he  doth  acknowledge  and  deliver  the  deed 
before  him ;  in  this  case  if  the  deed  be  not  inrolled,  the 
conveyance  is.  void,  and  that  delivery  shall  not  amount  to 
a  livery  of  seisin  (w).  And  yet  when  the  intent  is  apparent 
to  pass  it  one  way,  or  another,  there  it  may  be  good  either 
way;  as. where  one  doth  make  a  feoffment  in  fee,  with  a 
letter  of  attorney  to  make  livery ;  and  in  the  same  deed 
doth  covenant,  in  case  livery  of  seisin  be  not  had  to  perfect 
the  deed,  to  stand  seised  to  the  uses  of  the  feofifment;  in 
this  case,  albeit  no  livery  of  seisin  be  made,  or  attornment 
had,  to  perfect  the  feofl'ment  or  grant,  yet  if  it  be  in  such 
a  case  where  there  is  a  *  consideration  sufficient  to  raise 
the  uses  by  the  covenant,  the  uses  will  arise  by  the  cove- 
nant (x).  3d.  When  a  deed  may  enure  to  divers  purposes, 
he  to  whom  the  deed  is  made,  shall  have  election  which 
way  to  take  it,  and  he  may  take  it  that  way  as  shall  be 
most  for  his  advantage.  As  if  a  deed  of  grant  be  mado 
by  the  words  dcdi  et  concern';  this  in  law  may  amount  to 
a  grant,  feoffrnent,  gift,  lease,  release,  confirmation,  or  sur- 
render ;  and  it  is  in  the  choice  of  the  grantee  to  plead  or 
use  it  the  one  way  or  the  other.  So  if  a  lease  for  years 
be  made  to  me  of  land  for  money,  by  the  words  "demise, 
grant,  bargain,  and  sell : "  I  may  take  and  use  this  by  way 
of  bargain  and  sale,  or  by  way  of  demise,  at  my  pleasure 
(y).  So  if  one  have  a  rent  out  of  land  whereof  I  and  my 
wife  are  jointly  seised,  and  he  doth  by  his  deed  release, 
give  and  grant  this  rent  to  me ;  in  this  case,  I  may  use 
this  as  a  release  to  extinguish  the  rent,  or  as  a  grant  of 
the  rent,  as  it  may  make  most  for  my  advantage.  Et  sic  de, 
simililms.  But  where  any  inconvenience  may  grow  by 
such  an  election,  there  the  grantee  shall  not  have  an  elec- 
tion, but  it  shall  enure  as  it  may ;  as,  where  a  man  may 
pass  land  by  the  common  law,  or  by  raising  of  an  use  and 
settling  it  by  the  statute,  there  sometimes  it  is  so.  And 
therefore  if  in  the  same  case  before,  a  father  make  a  charter 
of  feoffment  to  his  son,  and  a  letter  of  attorney  to  make 
livery,  and  no  livery  is  made ;  hereby  no  use  will  arise  to 
the  son,  as  it  will  in  case  of  a  covenant  (z).  And  if  a  lease 
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(10)  The  great  and  primary  intention  being  to  pass  the  land  if  the  deed  will  effect  that  intention  in 
any  «ay,  the  land,  it  is  conceived,  will  pass,  although  the  deed  cannot  operate  in  the  very  way  in  which 
the  parties  appear  to  have  intended  it  should  operate,  see  Roe  v.  Tranmcr,  t  Wils.  Rep.  75. 

(x)  See  accordingly  Bac.  Use  of  the  Law,  151.  Giib.  Law  of  Uses,  81.  post,  165  ;  and  fully  in  the 
chapter  of  Use*,  infra. 

(y)  liy  the  words  "bargain,  sell,  and  alien,"  a  remainder  or  reversion  will  pass  although  the  deed  is 
not  enrolled,  as  it  will  operate  as  a  grant  of  such  remainder  or  reversion.  Adams  v.  Stt-tre,  Cro.  Jar. 
21(1.  ' 

(z)  See  contra,  Hubcrgham  v.  Vincent,  2  Ves.  jun,  22C. 
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for  years  be  made  of  a  manor,  by  the  words  "  bargain,  sell, 
demise,  and  grant,"  and  this  is  to  begin  at  a  day  to  come ; 
in  this  case  it  must  pass  entirely  as  a  demise  at  the  com- 
mon law,  or  entirely  as  a  bargain  and  sale,  and  the  lessee 
hath  not  election  to  take  or  use  it  otherwise,  or  to  use  it 
for  part  one  way,  and  for  part  another  way.     4th.  It  shall   Finch's  law, 
enure  as  much  as  may  be  according  to  the  apparent  intent   53. 
of  the  parties.     And  therefore  it  is,  that  if  a  feoffment  be 
made  of  a  manor  with  an  advowson  appendant;  or  a  bar- 
gain and  sale  of  land  in  possession,  and  land  in  reversion  , 
together,  be  made ;  and  the  feoffment  is  not  well  executed 
for  want  of  livery  of  seisin  or  attornment,  or  the  deed  of 
bargain  and  sale  is  not  inrolled ;  in  these  cases,  albeit  the 
advowson  may  pass  without  livery  or  attornment,  and  the 
reversion  without  inrolment,  yet  because  the  intent  doth 
appear  to  be  that  all  shall  pass  together,  therefore  neither 
the  advowson,  nor  the  reversion,  will  pass  by  this  deed  (a). 
5th.  When  a  deed  is  made,  it  shall  enure  as  it  may,  and    Plow.  140.  J9. 
so  as  it  may  have  and  take  the  most  and  best  effect  that  Co*  super  Lit. 
may  be  according  to  reason;  as  if  tenant  for  life,  or  years,  3°2' 
and  be-in  remainder  or  reversion  in  fee,  join  in  a  feoffment 
by  deed ;  this  shall  enure  in  the  first  case  as  the  lease  of 
the  tenant  for  life,  and  the  confirmation  of  him  in  the 
remainder  or  reversion,  and  in  the  last  case  as  the  feoff- 
ment of  him  in  the  reversion,  4"c.  and  the  surrender  of  the 
lessee  for  years  to  the  feoffee ;    and  no  forfeiture  of  the 
estate  in  the  lessee  for  life.      But  if  in  this  *  case  the 
feoffment  be  by  word  (i),  it  seems  it  shall  enure  first  as  a 
surrender  of  the  estate  of  the  tenant  for  life,  and  then  the 
feoffment  of  him  in  reversion,  ut  res  valeat.     And  if  .A.  be 
tenant  for  life,  the  remainder  to  B.  for  life,  the  remainder 
to  D.  in  tail,  the  remainder  to  the  right  heirs  of  B.  and 
A.  and  B.  join  in  a  feoffment  by  deed,  in  this  case,  this  is 
the  feoffment  of  A.  and  confirmation  of  B.  but  a  forfeiture 
of  both  their  estates  whereof  the  tenant  in  tail  may  take 
present   advantage.      If  tenant    for    life    grant    a    rent   Co.  5. 15. 
charge  to  him  in  reversion  in  fee,  and  he  by  his  deed  doth 
grant  this  rent  over  to  another  and  his  heirs;  this  is  a  good 
grant  and  confirmation  also,  to  make  the  rent  pass  to  the 
second  grantee  in  fee  simple.     So  if  a  disseisor  make  a 
lease  for  life,  the  remainder  to  the  disseisee,  and  the  dis- 
seisee doth  grant  the  remainder  over;  this  is  a  good  grant 
and  confirmation  also.     If  A.  do  bargain  and  sell  his  land 
to  B.  by  indenture,  and  before  inrolment  they  do  both 
grant  a  rent-charge  to  C.  by  deed,  and  after  the  indenture 
is  inrolled ;   in  this  case,  after  the  inrolraent  this  shall  be 
said  to  be  the  grant  of  B.  and  the  confirmation  of  A.  and 
if  the  deed  be  not  inrolled,  it  shall  be  said  to  be  the  grant 
of  A.  and  confirmation  of  B.     If  one  makes  a  charter  of 

(a)  As  a  more  liberal  construction  prevails  at  the  present  day,  the  probability  is,  that  the  deed  would 
be  held  to  operate  as  far  as  it  could.     The  ca>e  indeed  seems  to  fall  within  the  maxim  "  cum  quod  n»n 
valet  ut  ago,  valet  quantum  rulere  potest."    See  too  3  Lev.  9.  213.  371.     But  where  a  deed  cannot 
operate  at  all  at  law,  yet  if  it  is  entered  into  for  a  valuable  consideration  a  court  of  equity  would 
compel  the  grantor  to  execute  a  new  deed. 

(b]  Since  the  statute  of  Frauds  (29  Car.  2.  c.  3.)  a  feoffment  cannot  be  made  without  a  writing. 

feoffinent 


Forfeiture. 


Co.  super  Lit. 
147. 
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*  ».  Hiper  Lit.    feoffinent  of  one  acre  of  land  to  A.  and  his  heirs,  and  ano- 
"2i.  thcr  deed  of  the  same  acre  to  A.  and  the  heirs  of  his  body, 

and  deliver  seisin  according  to  the  form  and  effect  of  both 
deeds;  it  seems  this  shall  enure  by  moieties,  viz.  he  shall 
have  an  estate  tail  in  the  one  moiety  with  the  fee  simple 
Co.  ««per  Lit.  expectant,  and  a  fee  simple  in  the  other  moiety.  If  two 
several  tenants  of  several  lands  join  in  a  lease  for  years  by 
deed  indented ;  these  be  several  leases,  and  several  confir- 
mations from  each  of  them  from  whom  no  interest  passeth, 
and  doth  not  work  by  way  of  estoppel.  If  B.  tenant  for  Estoppel, 
life  of  C.  arid  he  in  remainder,  or  reversion  in  fee  of  the 
same  land,  join  in  a  lease  for  life,  or  years,  by  deed  in- 
dented ;  this  shall  enure  during  the  life  of  C.  as  the  lease 
of  B.  and  the  confirmation  of  him  in  reversion,  or  re- 
mainder, and  after  the  death  of  C.  as  the  lease  of  him  in 
reversion,  or  remainder,  and  the  confirmation  of  B.  with- 
out any  estoppel.  If  tenant  in  tail,  and  he  in  reversion, 
grant  a  rent-charge  in  fee,  it  shall  be  taken  to  be  the  grant 
of  the  tenant  in  tail,  and  the  confirmation  of  him  in  rever- 
sion ;  but  when  the  tenant  in  tail  dieth  without  issue,  it 
shall  be  taken  to  be  the  sole  grant  of  him  in  reversion. 
Perk.  sect.  80.  If  two  joint-tenants  be  in  fee  of  an  acre  of  land,  and  they 
lease  it  to  a  stranger  for  life,  and  the  lessee  grant  his  estate 
to  one  of  the  lessors ;  in  this  case  it  «eems  it  shall  enure 
for  a  moiety  by  way  of  grant,  and  for  the  other  moiety  by 
way  of  surrender. 

Perk. sect. 81,.        If  there  be   lord  and   tenant,  and   the  lord   grant  his 
Dier  140.          seigniory  to  his  tenant,  and  to  a  stranger;  this  shall  enure 

for  a  moiety  to  the  tenant  by  way  of  extinguishment,  *and       *  P.  85. 
Perk.  sect.  8$.    for  the  other  moiety  to  the   stranger   by  way  of  grant.     If 
83«  tenant  for  life   of  the  grant  of  a  woman  sole,  grant  his 

estate  to  the  husband  of  the  wife,  this  shall  enure  for  the 
whole  by  way  of  grant. 

If  a  lease  be  made   for   life,  the  remainder  for  life  to  a 
stranger,  and  the  lessee  grant  his  estate  to  his  lessor,  this 
shall  enure  by  way  of  grant.     If  there   be  lord  and   two 
joint-tenants  in  fee,  and  the  lord  grant  his  seigniory  to  one 
of  his  tenants  in  fee ;  it  seems  this  shall  take  effect  for  the 
whole  by  way  of  extinguishment.     If  there   be  lessee   for 
life,  and  the   reversion  descend  to  two  coparceners,  and 
one  of  them  take  a  husband,  and  the  lessee  grant  his  estate 
to  the  husband  and  wife;  this  shall  enure   by  way  of  grant 
Co.  super  Lit.    for  the  whole.     If  the   disseisee,  and    the  heir  of  the  dis- 
372.  Co.  7. 14.  gejsor  (being  in  by  descent,)  make  a  feoffinent  by  one  deed, 
5E  4'  2  '          an(^  livery  of  seisin  thereupon;  this  is  the  feoff'ment  of  the 
heir  only  and  the  confirmation  of  the   disseisee  (c).     6.  If 
one  have  divers  estates  in  land,  and   he   make  any  charge 
or  grant  upon  or  out  of  it;  this  shall  issue  out  of  all  his 
estates.     And  if  one  have   a  possession   and    an  ancient 
right,  and  grant   a  rent-charge  out  of  the  land,  or  make 
Perk.  sect.        a  lease   of  the  land ;    this   shall   issue   out  of   both  the 
5-'~'  estates,    and    it    shall   enure    from   him    having    several 

estates,    as  it  shall     enure    from   several   persons    hav- 
ing   the    same    estates.      Qaando    duo    jura    concurrant 

(?)  See  snpra,  pages  14  and  15,  notes  (t)  and  (v),  on  the  subject  of  disseisin. 

in 
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14.  How  a 

deed  of  grant 
shall  he  con- 
strued and 
taken  in  all  the 
parts  and 
branches 
thereof. 
General  rules. 


in  una  persona,  ocqvum  cst  ac  si  assent  in  diversii.  7.  If 
one  that  hath  a  rent-charge  out.  of  a  manor,  by  grant  re- 
citing his  grant,  grant  the  same  rent  to  a  lessee  for  life  of 
the  manor  out  of  which  the  rent  doth  issue,  to  have  and 
perceive  to  him  and  his  heirs,  and  surrender  to  him  the 
deed  :  this  shall  not  enure  to  extinguish  the  rent,  but  by 
way  of  grant,  of  which  the  heir  of  the  lessee  for  life  may 
take  advantage,  if  he  do  not  by  granting  away  the  rent, 
purchasing  the  reversion  of  the  manor,  or  making  a  feoff- 
ment  of  the  manor,  and  thereby  committing  a  forfeiture, 
or  by  some  such  like  means  prejudice  himself;  for  by  these 
means  the  rent  will  be  extinct  and  determined.  If  a  dis- 
seisor  grant  a  rent  to  the  disseisee,  and  he  by  his  deed 
doth  grant  it  over  to  another  ;  or  the  disseisor  make  a  lease 
for  life,  or  gift  in  tail,  the  remainder  to  the  disseisee,  and 
the  disseisee  doth  grant  over  this  remainder,  and  the 
tenant  attorn  ;  these  grants  of  the  disseisee  shall  be  taken 
for  a  grant  and  a  confirmation  also,  ne  res  pereat.  If  there 
be  lord  and  tenant  of  white  acre  and  two  other  acres,  -and 
the  lord  grant  by  deed  to  his  tenant  that  he  will  not  dis- 
train his  tenant  in  white  acre  for  his  service;  this  grant 
shall  not  enure  to  determine  the  seigniory  in  any  part,  but 
as  a  covenant,  so  that  if  he  do  distrain  in  white  acre,  the 
tenant  may  have  an  action  of  covenant.  If  a  man  have  a 
wood  of  200  acres,  and  he  grant  it  to  another  for  life  or 
years,  and  that  he  shall  cut  therein  four  or  five  acres  every 
year  :  in  this  case,  albeit  the  wood  be  granted  and  the 
grant  shall  enure  to  pass  it,  yet  the  grantee  can  *  cut  no 
more  but  four  or  five  acres  by  the  year;  and  yet  the 
grantor,  as  this  case  is,  cannot  himself  cut  any  of  the 
wood  during  the  time;  as  in  case  where  a  man  doth  grant 
to  another,  that  he  shall  cut  every  year  four  or  five  acres 
in  such  a  wood  :  for  in  this  case  the  grantor  may  notwith- 
standing cut  as  much  as  he  will.  And  here  note,  that  in 
all  the  cases  before,  according  to  the  construction  that  the 
law  makes  of  the  deed,  so  must  the  party,  that  is  to  use  it, 
set  it  forth  and  plead  it  ;  as  when  it  shall  enure  as  a  lease, 
then  it  must  be  pleaded  as  a  lease,  &c.  See  more  in 
Release,  numb.  Q.  Surrender,  numb.  7.  Confirmation,  numb.  7. 

In  the  construction  of  deeds  it  must  be  observed,  that 
there  are  some  general  rules  that  are  applicable  to  all  the 
parts  of  all  kinds  of  deeds,  and  some  that  are  applicable 
only  to  some  kind  of  deeds,  and  to  some  part  of  the  deed 
only.  In  the  construction  therefore  of  all  parts  of  all 
kinds  of  deeds,  those  rules  are  universally  observed: 

1  .  That  the  construction  be  favourable,  and  as  near  to 
the  minds  and  apparent  intents  of  the  parties,  as  possible 
it  may  be,  and  law  will  permit  :  for  be.nigne  svnt  faciendce 
intcpre.tationes  chartarum  propter  simplicitatem  laicorum. 
Et  verba  intentioni  non  v  contra  debcnt  inservire  (d).  As,  if 

there 


Co.  super  Lit, 
302. 


Perk.  sect.  69. 


Mich.  37  &  38 
Eliz.B.R.  Cu- 
ria. 


Co.  super  I/It. 
313.  Lit.  sect. 
5C3.  Plow. 
160.  154. 


(<f)  And  whore  words  are  not  properly  arranged  they  will  be  marshalled  and  transposed  so  as  to  make 
them  if  possible  L'ive  effect  to  the  intention  of  the  parties  \  Inst.  217,  note  (b).  So  words  in  a  deed 
which  are  evidently  repnenant  to  the  general  intention  of  the  parties  will  be  rejected,  for  the 
words  of  the  deed  are  not  the  principal  thin;;  to  be  attended  to,  but  the  design  and  intention  of  the 
parties.  Smith  v.  Parkhnmt,  3  Atk.  13.5.  But  where  the  words  of  the  deed  are  so  uncertain  that  the 

intention 
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there  be  lord  and  tenant,  and  the  tenant  grant  the   tene- 
ments  to  one  man  for  term  of  his  life,  the  remainder  to 


intention  of  the  parties  cannot  be  discovered  the  deed  will  be  void  ;  as  in  the  case  of  a  gift  to  one  of 
the  four  children  of  A.  B.  without  naming  it,  here  the  gift  will  be  void  for  uncertainty. 

Evident  omissions  in  deeds  will  be  supplied  :  as  where  the  name  of  the  grantor  was  omitted  in  the 
operative  part  it  was  supplied  by  construction.  Lloyd  v.  Lord  SayandSele,  1  Salk.  341,  and  10  Mod. 
40.  In  order  to  effect  the  evident  intention  the  word  "  and"  has  frequently,  both  in  deeds  and  wills, 
received  a  disjunctive  construction,  and  the  word  "  or"  a  conjunctive  one  :  In  a  deed  declaring  the 
uses  of  a  recovery,  it  was  declared  it  should  enure  to  the  use  ofJ.S.  his  heirs  and  assigns,  and  to 
such  uses  as  he  should  appoint  by  will :  The  evident  intention  being,  that  the  recovery  should  enure 
to  J.  S.  his  heirs  and  assigns,  or  to  such  uses  as  he  should  appoint,  the  word  "and"  was  construed 
disjunctively  in  order  to  satisfy  the  intention.  In  various  ojher  cases  the  word  "  and  "  has  received  a 
disjunctive,  and  the  word  "or"  a  conjunctive  construction  in  order  to  effectuate  the  intention.  See  Fram- 
lingliatn  v.  Brand,  3  Atk.  390.  Brownsword  v.  Edwards,  2  Ves.  243.  Doe  v.Jessop,  12  East.  T.  R.  288. 
Fairfield  v.  Morgan,  cited  9  East.  T.  R.  373.  Wright  v.  Kemp,  2  Durnf.  &  East.  T.  R.  470.  Welsh 
V.  Patterson,  3  Atk.  193.  Dobbins  v.  Bowman,  ib.  408.  Right  v.  Day,  16  East.  T.  II-  67.  To  give 
effect  to  the  evident  intention  of  the  parties,  entire  sentences  or  clauses  of  a  deed  will  be  transposed. 
Thus  in  the  case  of  Uvedale  v.  Halfpenny,  (2  P.  W.  151.)  the  limitation  to  trustees  to  preserve  contin- 
gent remainders,  was  placed  after  the  limitations  to  the  first  and  other  sons  in  tail,  and  the  Court 
transposed  the  limitations.  So  in  a  marriage  settlement,  where  a  term  of  years  for  raising  younger 
childrens  portions  was  inserted  after  the  limitations  to  the  first  and  other  sons  in  tail,  the  Court 
ordered  it  to  be  inserted  before  such  limitation,  such  being  the  evident  intention  of  the  parties.  See 
Green  v.  Hayman,  2  Cas.  in  Cha.  10.  On  the  subject  of  altering  or  reforming  settlements  and  rendering 
them  agreeable  to  the  intention,  see  Treatise  on  Settlements,  page  152 ;  and  see  also  108.  On  the  sub- 
ject under  consideration  (the  construction  of  deeds),  it  may  be  proper  to  observe,  that  with  a  view  to 
give  effect  to  the  intention  of  the  parties,  deeds,  which  cannot  operate  according  to  their  exact  nature 
and  import,  may  nevertheless  operate  in  some  other  way.  As  where  a  conveyance  was  void,  as  a  lease 
or  release,  by  reason  of  the  releasor  only  having  a  term  of  years  in  the  lands  ;  yet  it  was  held  that  it 
should  operate  as  a  grant  and  assignment.  Marshall  v.  Franks,  Gilb.  Eq.  R.  143.  So  in  order  to  effec- 
tuate the  intention  of  the  parties,  a  release  will  be  construed  to  operate  as  a  grant  of  a  reversion,  in 
case  there  is  an  antecedent  term  of  years  or  life  estate.  Goodtitle  v.  Bailey,  Cowp.  597.  So  a  feoff- 
ment,  by  deed,  to  a  person  related  to  the  feoffor  may  operate  as  a  covenant  to  stand  seised  where 
there  has  been  no  livery  of  seisin.  Habergham  v.  Vincent ,  2  Ves.  jun.  226. 

In  all  modern  deeds  the  granting  part  contains  a  great  number  of  the  most  operative  technical 
words.  Thus,  in  a  release,  the  words  "  grant,  bargain,  sale,  alien,  release,  and  confirm,"  are 
generally  used  ;  because  if  the  conveyance  should  not  happen  to  be  good  as  a  release,  it  may  notwith- 
standing operate  either  as  a  grant  of  the  reversion  expectant  upon  a  term  of  years  or  life  estate  ;  or 
as  a  bargain  and  sale  if  inrolled  ;  or  as  a  confirmation,  &c. :  And  in  all  other  deeds  it  is  proper  to 
insert  a  number  of  technical  operative  words,  in  order  that  if  the  deed  cannot  operate  in  the  way 
intended,  it  may,  if  possible,  operate  in  some  other. 

Where  a  deed  may  operate  in  different  ways,  the  person  to  whom  it  is  made  shall  have  his  election 
which  way  to  take  it.  As  if  a  deed  of  grant  be  made  by  the  words  "  dedi  et  concessi  ;"  this  in  law- 
may  amount  to  a  grant,  feoffment,  gift,  lease,  release,  confirmation,  or  surrender  ;  and  it  is  in  the 
choice  of  the  grantee  to  plead  or  use  it  one  way  or  the  other.  See  Heyward's  case,  %  Rep.  35  a. 

It  may  be  proper  to  advert  to  the  point  whether  deeds  to  uses  should  be  construed  with  the  same 
latitude  of  construction  as  wills;  that  is,  according  to  the  intention  of  the  parties,  though  not  expressed 
in  the  proper  legal  and  technical  words.  Though  there  are  authorities  which  favor  this  latitude  of 
construction,  yet  as  conveyances  to  uses  are  made  with  the  same  care  and  deliberation  that  common 
law  conveyances  are  made,  there  appears  to  be  no  reason  why  they  should  not  be  governed  by  the 
same  rules  of  construction ;  and  the  more  modern  authorities  countenance  the  opinion  that  they  are 
to  be  construed  in  the  same  way  with  conveyances  at  common  law.  See  Tupiier  v.  Murlott,  Willes 
Rep.  180.  and  see  also  2  Bro.  Rep.  233.  and  3  T.  Rep.  765. 

With  respect  to  articles  or  agreements,  the  construction  of  them  is  different  from  the  construction 
of  final  complete  conveyances;  for  articles  are  only  considered  by  courts  of  equity  as  heads  or  memo- 
randa of  something  to  be  afterwards  completed  ;  and  therefore  the  court  of  chancery  will  so  construe 
them  as  to  effect  what  appears  to  have  been  the  manifest  intent  and  design  of  the  parties,  not  pay- 
ing any  attention  to  the  technical  sense  or  operation  of  the  words  which  may  be  made  use  of  in  fram- 
ing the  articles. 

As  ,\'  the  construction  of  marriage  articles,  and  conveyances  in  pursuance  of  them,  see  Treatise  on 
Settlements,  page  92,  et  infra ;  and  on  the  construction  of  wills  directing  settlements,  see  Treatise  on 
Settlements,  page  462. 

In  construing  deeds  or  agreements  where  there  is  a  patent  ambiguity,  that  is,  an  ambiguity  which  ap- 
pears upon  the  luce  of  the  instrument,  no  averment  or  parol  evidence  is  allowed.  But  in  the  rase  of  a 
latent  ambiguity  an  averment,  supported  by  parol  evidence,  is  admissible.  Thus,  if  a  feofi'nient  b« 
made  of  the  manor  of  S.  and  the  feoffor  has  a  manor  called  North  S.  and  another  called  South  S.  parol 
evidence  will  be  admitted  to  shew  which  manor  was  meant.  But  for  further  information  on  this 
subject,  see  Mr.  Sugden's  valuable  Treatise  on  Vend.  <S;  Purcli.  page  13 1  and  133. 

r  another 
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another  in  fee,  and  the  lord  grant  the  services  to  the  te- 
nant for  life  in  fee ;  in  this  case,  howbeit  a  grant  may 
enure  by  way  of  release,  and  a  release  to  the  tenant  for 
life  shall  enure  to  him  in  remainder,  and  is  an  extinguish- 
ment, yet,  because  this  is  contrary  to  the  intent,  it  shall 
be  taken  for  a  suspension  only  of  the  services  during  the 
life  of  the  tenant  for  life,  and  the  services  shall  go  after- 
wards to  his  heir.  But  if  the  intent  of  the  parties  be, 
apparently  against  law,  then  the  construction  shall  not 
apply  the  deed  to  their  intent :  as  if  one  give  land  to 
another  and  his  heirs  for  twenty  years ;  in  this  case  the 
executor,  and  not  the  heir,  shall  have  this  land  after  the 
death  of  him  to  whom  It  is  given.  So  if  one  by  deed  in- 
tending to  give  land  to  another  and  his  heirs,  give  the 
land  to  him,  to  have  and  to  hold  to  him,  or  to  him  and  his 
assigns,  for  ever,  without  these  words  [and  his  heirs]  this 
is  but  an  estate  for  life  at  the  most. 

2.  That  the  construction  be  reasonable  and  according  to 
an  indifferent  and  equal  understanding:  and  therefore  tt'  I 
grant  to  another,  common  in  all  my  manor,  this  shall  be 
expounded  to  extend  to   commonable  places  only,  and  not 
in  my  gardens,  orchards,  &c.     And  if  I  grant  to  one  es- 
tovers out  of  my  manor,  he  may  not  by  this  cut  down  my 
fruit  trees.     Am]  if  one  grant  me  (a  Barrister)  a  fee  pro 
consilio;  this  shall  betaken  for  counsel  in  law  only.     And 
so  in  case  of  a  physician.     And  if  one  grant  to  me  to  dig 

*  P.  87.  in  all  his  *  lands  for  tin ;  I  may  not  by  this  grant  dig  under 
his  house.  And  if  one  grant  me  common  for  all  my  beasts  ; 
this  shall  be  taken  for  all  my  commonable  beasts,  and  not 
for  goats,  and  the  like.  And  if  one  grant  me  all  his  trees 
in  his  manor;  by  this  I  shall  not  have  his  apple  trees  (e). 
And  if  one  lease  to  me  his  house  and  land,  to  the  end  that 
I  may  make  profit  thereof  in  the  best  manner;  by  this 
grant  I  may  not  prostrate  the  house  or  make  waste. 

3.  That  too  much  regard   be  not  had  to  the  native  and 
proper  definition,  significations,  and  acceptance  of  words, 
and  sentences,  to  pervert   the  simple    intentions  of  the 
parties ;  for  a  manor  may  pass  by  the  name  of  a  messuage, 
or  a  knight's  fee,  if  it  be  used  so  to  be  called :  fy  sic  e  converso, 
a  messuage  by  the  name  of  a  manor :  a  remainder  may  be 
granted  by  the   name  of  a  rcverter ;  a  reversion  by  the 
name  of  a  remainder  :  for  the   law  is  not  nice  in  grants, 
and  therefore  it  doth  oftentimes  transpose  words  contrary 
to  their  order,  to   bring   them  to  the  intention    of    the 
parties  (/) ;    and  it  is  a  rule  of  law,    Mala  grammafica 
non  vitiat  chart  am,  neither  false  Latin,   nor  false  English, 
will  make  a  deed  void  when  the  intent  of  the  parties  doth 
plainly  appear.     It  is  therefore  held  that  two    negatives  do 
not  make   an   affirmative,    when   the    apparent  intent  is 


CHAP.  v. 


Doct.  &  Sliul. 
39.  Lit.  cap.  1. 


Plow.  161. 

16  H.  8.  10. 
Dicr  15.  Fitz. 
JJaire,  237. 
JSro.  Don.  14. 

17  E.  3.  7. 
46  E.  3. 17. 


Plo.  154.  170. 
J34.  Dicr  ]<>. 
Co.  super  Lit. 
223.  146.  217. 
Co.  <>.  48.  10. 
1.3. 


(e)  See  accordingly,  Hob.  304. 

(/) "  For  the  words  arc  not  the  principal  things  in  a  deed,  but  the  intent  and  design  of  the  grantor." 
And  the  words  are  to  be  construed  in  a  manner  most  agreeable  to  the  meaning  of  the  grantor;  and 
words  which  are  merely  insensible  are  to  be  rejected.  3  Atk.  136.  ]>cr  Ld.  Ch.  J.  H'illen,  who  there 
lays  down  some  general  rules  for  the  construction  of  deeds. 

contrary. 
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contrary.    And  it  h  another  rule  of  law,  falsa  crtJioyraphia 
non  vitiat  concessionem. 

Plow.160. 161.  4.  That  the  construction  be  made  upon  the  entire  deed, 
and  that  one  part  of  it  doth  help  to  expound  another,  ami 
that  every  word  (if  it  may  be)  may  take  effect  and  none  be 
rejected,  and  that  all  the  parts  do  agree  together  and  there 
be  no  discordance  therein.  Ex  antecedent  ibm  Sf  conse- 
qucntibus  est  optima  intcrpretatio :  for  Turpis  est  pars  qvce 
cum  suo  toto  non  convenit.  Maledicta  expositio  qiite 
corrumpit  textum.  If  a  man  make  a  feoffment  of  all  his 
land  in  D.  with  common  in  omnibus  tcrrissuis:  this  common 
slr.ill  be  intended  in  the  lands  granted  in  D.  only,  and  not 
elsewhere ;  for  it  must  be  understood  secundum  subjcctam 
materiarn. 

Lit.  sect.  283.  5.  That  the  construction  be  such  as  the  whole  deed  and 
Fincl''s  Ley  every  part  of  it  may  take  effect,  and  as  much  effect  as  may 
154  °W'  ^e  *°  that  purpose  for  which  it  is  made  (9);  so  as  when  the 
deed  cannot  take  effect  according  to  the  letter,  it  be  con- 
strued so  as  it  may  take  some  effect  or  other :  Verba  debent 
intelliyi  cum  effectu.  Et  benianc  faciendae  sunt  intcrpreta- 
tiones,  ut  res  magis  raleat  quam  pereat.  And  therefore  if 
an  annuity  be  granted  pro  consilio  impcndendo,  or  a  feoff- 
ment made  ad  erudiendum  Jilium,  or  ad  solvendum  10s. 
these  shall  be  construed  conditional  grants  without  any 
words  of  condition;  for  otherwise  the  party  will  be  without 
remedy. 

Co.  super  Lit.  6.  That  all  the  words  of  the  deed  in  construction  be 
183.  Finch  of  taken  most  strongly  against  him  that  doth  speak  them,  and 
most  in  advantage  of  the  other  party;  Verba  Chartarum 
fortius  accipiuntur  contra  proferentem :  Sf  qucelibet  concessio 
fortissime  contra  donaforem  interpretanda  est  (fi).  *  And  *  P.  88. 
therefore  if  one  seised  of  land  in  fee  grant  it  to  another, 
and  say  not  for  what  time,  this  shall  be  taken  an  estate  for 
life.  But  this  is  to  be  understood  with  this  limitation, 
that  no  wrong  be  thereby  done,  for  it  is  a  maxim  in  law, 
t/nod  legis  constructio,  non  facit  injuriam.  And  therefore 
if  tenant  for  life  grant  the  land  he  doth  hold  for  life,  to 
another,  and  doth  not  say  for  what  time ;  this  shall  be 
taken  an  estate  for  his  own  life,  and  not  the  life  of  the 
grantee,  for  then  it  would  be  a  forfeiture.  So  if  one  be  Forfeiture, 
seised  of  some  lands  in  fee,  and  possessed  of  other  lands 
for  years,  all  in  one  parish,  and  he  grant  all  his  lauds  in 
that  parish  (without  naming  them)  in  fee  simple,  or  for 
life  ;  by  this  grant  shall  pass  no  more  but  the  lands  he  hath 
in  fee  simple  («').  So  if  a  man  have  a  house,  wherewith 


Or)   This  is  a  rule  bolli  in  law  and  equity,  per  Lord  Chancellor  Parker,  1  P.  \V.  4.57. 

(/»)  This  rule,  from  its  .strictness  and  rigour,  i«  the  last  to  be  resorted  to,  and  is  nevrr  fo  he  relied 
upon  but  where  all  other  rules  of  construction  fail.  Bac.  Elem.  Keg.  3.  It  must  be  un:)ei. stood  with 
some  restriction  too  in  the  case  of  an  indenture  which  is  executed  by  the  grantee  as  well  as  the  grantor, 
for  there  the  word*  are  to  be  considered  as  the  words  of  both.  Plowd.  134.  But  in  the  case  of  a 
deed  poll,  being  executed  by  the  grantor  alone,  the.  v.ords  are  his  only  aiul  shall  therefore  be  taken 
most  strongly  against  him.  See  supra,  paste  53,  note(i),  on  the  construction  of  a  deed  poll. 

(i)  But  wherever  no  forfeiture  would  be  occasioned,  leasehold  lands  held  with  and  reputed  part 
of  a  freehold  estate  would  pass  liy  the  conveyance  of  the  freehold  by  force  of  the  general  words  "  ail 
meadows,  lands,  8fc.  to  the  said  freehold  estate  belonging  or  appertaining."  See  Doe  v.  miliaihs, 
1  11.  Blackst.  Kep.  '^o,  and  see  infra,  page  92,  note  (e). 

L  2  there 
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there  hath  been  copyhold  land,  and  other  land,  usually 

occupied  ;  and  he  let  this  house  and  all  his  land  thereunto 

belonging;  in  this  case,  and  by  this  demise,  the  copyhold   Co.  super  Lit. 

land  doth  not   pass;  for  in  both  these  cases   then  there   112« 

would  be  a  forfeiture.     But  otherwise  by  these  words   all 

the  land  in  both  cases  would  pass. 

7.  That  if  there  be  two  clauses  or  parts  of  the  deed  re- 
pugnant the  one  to  the  other,  the  first  part  shall  be  receiv- 

ed, and  the  latter  rejected,   except  there  be  some  special  4  El.  the  Bi- 
reason  to  the  contrary  ;  and  therefore  herein  a  deed  doth  sn°P  of  E'y's 
differ  from  a  will,  for  if  there  be  two  repugnant  clauses  c 
in  a  will,  the  first  shall  be  rejected,  and  the  latter  receiv- 
ed (/&). 

8.  That  that  which  is  generally  spoken,  be  generally  un- 
derstood ;    unless  it  be  qualified  by  some  special  subse- 

quent words,  as  it  may  be  :  for  if  one  be  seised  of  a  manor  Co.  super  Lit. 
wherein  there  is   a  park,   and  he  grant    the  manor  with  42. 
the    custody  of  the  park  ;  by   this    the    park    will  not 
pass. 

9.  That  if  the  words  may  have  a  double  intendment,  and 
the  one  standeth  with  law,  and   the  other  is  against  law, 
that  it  be  taken  in  that  sense  which  is  agreeable  to  law  : 
and  therefore  if  tenant  in  tail  make  a  lease  of  land  to  B.  for 
term  of  life,  and  do  not  mention  for  whose  life  it  shall  be  ; 

this  shall  be  taken  for  the  life  of  the  lessor,  and  not  for  9  Ed.  4.  4. 
the  life  of  the  lessee,  as  it  shall  be  if  such  a  lease  be  made 
by  tenant  in  fee  simple. 

10.  That  things  doubtfully  set  down,  be  applied  to  him 
to  whom  they  do  properly  belong  :  as  if  I.  S.  make  a  feoff- 
inent  to  one  of  his  own  name,  and  there  is  a  covenant  in 

the   deed   that  /.  S.  shall  deliver  the  deeds,  this   shall  be   Co.  9.  48.  10. 
taken  of  /.  S.  the  feoffor,  and  not  /.  S.  the  feoffee.  143. 

11.  That  such  a  construction  be  made  of  abbreviations, 

as  the  deed  may  not  lose  its  force  :  as  if  one  grant  tot'  ill'  Fit.  Grant. 
Maner'  de  D.  4*  C.  if  it  be  but  one  manor,  the  words  s  hall   41.  Plo.  sir. 
be  taken  for  totum  illud  manerium;  if  two  manors,  then  it 


shall  be  taken  for  iota  ilia  mancria.     And  here  note  that 

most  of  all  these  rules  run  through  all  the  cases  of  exposi-  Perk.  sect. 

don  hereafter  following  (I). 


(fc)  After  a  good  deal  of  conflicting  authority  on  the  subject  (See  Co.  Lit.  112,  note  (b).  Owen,  84. 
Plowd.  541.)  it  seems  now  to  be  understood,  that  if  a  thing  be  given  by  one  part  of  the  will  to  one 
person  and  by  another  part  to  another,  that  the  devisees  shall  take  as  joint  tenants  or  tenants  in  com- 
mon according  as  the  language  of  the  will  may  import  one  or  the  other.  See  3  Atk.  493,  and 
Edwards  v.  Symons,  6  Taunt.  218.  But  in  the  case  of  inconsistent  devises  of  the  same  thing  to 
the  same  person,  (as  first  a  limitation  in  fee  simple,  and  afterwards  for  life  or  in  tail)  the  latter  will 
prevail.  See  H'yckham  v.  Wyckham,  18  Ves.  42 1. 

(/)  As  to  rules  for  the  construction  of  deeds  and  wills,  see  Plow.  160.  Lilly's  Prac.  Conv. 
152.  Finch's  Law,  58.  and  3  Atk.  136.  "The  rules  of  property,  rules  of  evidence,  and  rules  of 
interpretation,  are,  or  ought  to  be,  in  courts  of  law  and  equity,  exactly  the  same;  both  ought  to 
adopt  the  best,  or  must  cease  to  be  courts  of  justice."  3  Bla.  Com.  43-1. — A  court  of  equity  is  as  much 
bound  by  positive  rules  and  general  maxims  concerning  property,  as  a  court  of  law  is,  per  Lord  Mans- 
fielil,  in  2  Burr.  1108;  where  the  rules  of  construction  are  fully  discussed. — The  construction  does  not 
vary  with  the  Court :  it  is  the  different  subject-matter  of  the  limitation  which  occasions  the  altera- 
tion in  the  construction  of  it,  and  will  occasion,  the  same  difference  of  construction  even  in  the  very 
same  court.  See  Fearne  on  Cont.  Remainders,  3d  edit.  93.  In  the  construction  of  ancient  grants  and 
deeds,  there  is  no  better  way  of  construing  them  than  by  usage,  and  conlemporunea  exposilio  is  the 
best  way  to  go  by,  ptr  Lord  Harduiicke,  3  Atk.  577. 

Touching 
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Co.  super  Lit. 
152.  Lit.  sect. 
572.  229.  Co. 
4.  86.  87.  5  H. 
7.4.  Bro. 
Grant.  86. 114. 
43  Ed.  3.  22. 
Co.  10.  64.  Co. 
super  Lit.  307. 
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t  Touching  things   granted,  these  rules  are  first  to  he 
known. 

1.  When  any  thing  is  granted,  all  the  means  to  attain  it, 
and  all  the  fruits  and  eilects  of  it,  are  granted  also,  and 
shall  pass  inclusive,  together  with  the  thing,  by  the  grant 
of  the  thing  itself,  without  the  words  cum  pertinentiis,  or 
any  such  like  words.     Cuicunque  aliquid  conceditur,  conce- 
ditur etiam  fy  id  sine  quo  res  ipsa  non  esse  potuit.     As  by 
the  grant  of  conusance  of  pleas,  is  granted  the  ordinary 
process  to  bring  causes  to  judgment.     By  the  grant  of  a 
ground,  is  granted  a  way  to  it  (in).     By  the  grant  of  trees 
is  granted  with  all  power  to  cut  them  down  and  take  them 
away  («).     By  the  grant  of  mines,  is  granted  power  to  dig 
them  :  and  by  the  grant  of  fish  in  a  man's  pond,  is  granted 
power  to  come  upon  the  banks  and  fish  for  them  (o). 

2.  The  incident,  accessary,  appendant,  and  regardant, 
shall  in  most  cases  pass  by  the  grant  of  the  principal,  with- 
out the  words  cum  pertinentiis,  but  not  v  conrerso ;  for  the 
principal  doth  not  pass  by  the  grant  of  the  incident,  &c. 
Accessorium  not  ducit,  sed  scquitur,  suum  principalc.     And 
therefore  by  the  grant  of  a  reversion  without  naming  the 
rent,  a  reversion  after  an  estate  tail,  for  life,  or  years,  and 
the  rent  reserved  upon    the  estate,  will  pass,  so  as  the 
tenant  attorn  to  the  grant  (p)  :  but  by  the  grant  of  the  rent 
the  reversion  will  not  pass.     So  by  the  grant  of  a  manor, 
the  Court  Baron  thereunto  belonging  will  pass ;  by  the 
grant  of  a  house,  or  ground,  the  Avays  thereunto  belonging 
do  pass  ;  by  the  grant  of  arable  land,  the  common  appen- 
dant thereunto  will  pass ;  by  the  grant  of  mills,  the  waters, 
flood  gates,  and  the  like  that  are  of  necessary  use  to  the 
mills  do  pass;  by  the  grant  of  a  house,  the  estovers  ap- 
pendant thereunto  will  pass  ;  by  the  grant  of  a.  manor,  the 
advowsons  appendant,  and  villains  regardant  thereunto, 
pass(y)  ;  by  the  grant  of  afair,  the  Court  of  Piepowders  will 
pass  ;  by  the  grant  of  homage,  or  rent,  the  fealty  will  pass  ; 
and  by  the  grant  of  escuage,  homage,  and  fealty  will  pass. 
But  divers  things  that  by  continual  enjoyment  with  other 
things  are  only  appendant  to  others,  as  warrens,  leets, 
waifs,  estrays,  and  the  like,  these  will  not  pass  by  the 
grant  of  those  other  things ;  and  therefore  if  one  have  a 
warren  in  his  land,  and  grant  the  land,  by  this  the  warren 
doth  not  pass.     And  yet  if  in  these  cases,  he  grant  the 
land  cum  pertinentiis,  or  with  all  the  profits,  privileges,  &c. 
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f  The  exposi- 
tion of  the  se- 
veral parts  of 
the  deeds  of 
grant.    And 
how  the  words 
and  sentences 
therein  shall 
be  taken. 
1.  In  the  pre- 
mises, and 
what  doth  pass 
by  the  grant 
of  a  thing. 


(m)  And  this  by  operation  of  law ;  for  if  a  man  grants  a  piece  of  ground  in  the  middle  of  his,  he  at 
the  same  time  impliedly  grants  a  way  to  come  at  it,  and  the  grantee  may  cross  die  grantor's  land  for 
that  purpose  without  trespass  ;  and  if  the  grantee  is  obstructed  he  has  a  remedy  by  action  of 
assise  of  nuisance,  or  on  the  case.  F.  N.  1J.  183. 

(«)  And  the  grantee  may  come  with  carts  over  the  land  of  the  grantor  to  carry  them  away.  11  Co. 
52  a. 

(o)  And  he  may  justify  doing  so;  but  he  cannot  justify  the  digging  a  trench  to  let  the  water  out  to 
take  the  fish,  for  he  may  take  them  by  nets  and  other  devices  ;  but  if  there  were  no  other  means  to 
lake  them  he  might  then  dig  a  trench.  Finch's  Law,  63. 

(p)  Attornment,now  unnecessary,  see  the  act  of  the  4  Ann.  c.  16. 

(7)  An  advowson  in  gross  will  pass  by  force  of  the  word  "tenement"  or  "  hereditament,"  but  not 
by  the  words  ''  commodities,  advantages,  or  emoluments,  to,  $c.  beloi;gir,g."  See  liob.  Kq>.  303. 

thereunto 
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thereunto  belonging;  by  this  grant  perhaps  these  things 
may  pass  (?•).     And  here  know,  that  a  reversion  maybe  ssH.  6. 38. 
parcel  of,  or  appendant  to,  a  thing  in  possession,  and  pass  Co.  11.  47.  50. 
by  the  grant  of  it ;  but  a  possession   cannot  be  parcel  of,  ^IoW(;|.(^' 
or  appendant  to,  a  thing  in  reversion.     And  therefore  if  gj^gg^o.  i. 
one  make  a  lease  for  life  of  a  manor,  excepting  twenty  7.  23. 
acres  of  it,  and  after  grant  the  reversion  of  the  manor  ;  by 
this  grant  the  twenty  acres  will  not  pass.     So  if  one  be 
'     disseised  of  an  acre,  parcel  of  a  manor,  or  of  common  ap- 
pendant to  the  manor,  aad  before  an  entry  or  recontinuance 
*  P.  90.      of  *  the  acre,  or  common,  he  grant  the  manor  to  a  stran- 
ger; by  this  the  acre  of  land,  or  common,  will  not  pass  : 
but  otherwise  it  is  in  case  where  a  lease  for  years  only  is 
made,  of  a  parcel  of  the  manor.     And  if  a  lease  be  made 
for  life,  of  twenty  acres,  parcel  of  a  manor,  and  after  the 
manor  itself  is  granted  ;  by  this  the  reversion  of  the  twen- 
ty acres  is  granted  and  will  pass  also. 

And  if  a  man  make  a  feoft'ment  in  fee  of  an  acre  of  laud 
parcel  of  a  manor,  and  after  repurchase  it,  and  then  grant 
the  manor ;  this  acre  will  not  pass  by  this  grant ;  for  it  is 
not  united  by  the  new  purchase  (s).  But  it  is  otherwise  of 
trees ;  for  if  a  man  make  a  lease  for  life  of  a  manor,  or 
other  land,  excepting  the  trees,  and  after  grant  the  rever- 
sion of  the  manor,  or  land,  to  another ;  hereby  the  trees 
do  pass.  And  if  a  man  make  a  feofl'ment  in  fee  of*  a 
manor,  excepting  the  trees ;  and  after,  the  feofl'ee  buy  the 
trees,  in  this  case  the  trees  are  united  again,  so  that  if  the 
feofl'ee  sell  the  manor,  the  trees  shall  pass  with  it.  If  f 
lease  an  acre  of  land  to  which  an  advowson  is  appendant, 
for  term  of  life,  reserving  the  advowson,  and  after  do  grant 
the  reversion  of  that  acre  with  the  appurtenances ;  hereby 
the  advowsou  doth  notpass  (£).  But  if  i  grant  the  advowson 
for  term  of  life,  reserving  the  acre,  and  after  grant  the 
acre,  with  the  advowson,  cum  pcrlinentiis  (11)  ;  by  this  the 
advowson  doth  pass.  If  land  be  appendant  to  an  office, 
there  by  grant  of  the  office  with  the  appurtenances,  the 
land  will  pass  without  livery  of  seisin.  And  if  an  office 
be  appendant  to  land,  there  by  the  grant  of  the  one,  the 
other  will  pass.  3.  That  which  is  parcel  or  of  the  essence  14  H.  8.  25. 
of  a  thing,  albeit  at  the  time  of  the  grant  it  be  actually  Co.  11.  50. 
severed  from  it,  doth  pass,  by  the  grant  of  the  thing  itself. 
And  therefore  by  the  grant  of  a  mill,  the  millstone  doth 
pass,  albeit  at  the  time  of  the  grant  it  be  actually  severed 


(r)  If  the  language  should  be  "  with  the  profits,  privileges,  fyc.  thereto  belonging  or  in  any  wise 
appertaining,  or  accepted,  deemed,  taken,  or  considered  to  be  part,  parcel,  or  member  thereof,  or 
appurtenant,  or  appcndaitt  thereto,"  in  that  case  there  can  be  no  doubt  but  such  things  would  pass. 
This  therefore  shews  the  importance  of  making  use  of  the  general  words  in  grants  and  conveyances 
of  real  estates. 

(s)  Lands  once  severed  from  a  manor  .cannot  be  re-annexed  to  or  become  parcel  of  it  again,  yet  if 
they  are  repulcd  as  parcel  of  it  they  would  pass  in  a  conveyance  of  the  manor  under  the  general 
•words  "  all  lands,  meadows,  &c.  thereto  belonging  or  appertaining,  or  reputed  or  deemed  as  part, 
parcel,  or  member  thereof  or  appurtenant  thereunto."  See  Vin.  Abr.  Manor. 

«)  When  an  advowson  shall  be  ap<>cini<ntt,  or  in  gross,  see  in  Com.  Dig.  Advowson  (B).  and  further 
y, hat  shall  be  deemed  to  pass  as  appendant,  appurtenant,  or  incident,  in  ]>ac.  Abr.  Grants  (1.4). 

(u)  See  Moprc,  oi}i»,  as  to  what  may  pass  by  force  of  the  word  "  appurtenances." 

from 
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from  the  mill.     So  by  the  grant  of  a  house,  the  doors,  win- 
dows, locks,  and  keys,  do  pass   as   parcel  of  it,   albeit   at 
the  time   of  the  grant  they   be   actually  severed    from 
UH.  a  i.  Co.  the  house.     4.  By  the  grant  of  the  land,  or  ground  itself, 
super  Lit.  4.      an  t|jat  js  supra,  as  houses,  trees  (w),  and  the  like  is  grant- 
ed ;  for  Cujus  est  solum,  ejiis  est  usque  ad  ccelum  ;  also  all 
that  is  infra,  as  mines,  earth,  clay,  quarries,  and  the  like  (x). 
And  by  the  grant  of  a,  house,  the  ground  whereon  it  doth 
stand  doth  pass  (y).     5.  When  any  matter  of  interest,  or 
profit,  is  granted,  the  grant  shall  be  taken  largely  :  but 
when  any  matter  of  ease,  or  pleasure  only,  is  granted,  as  a 
walk,  or  the  like,  the  grant  shall  be  taken  strictly.    6.  When 
a  man  doth  grant  all  his  lands,  or  all  his  goods  ;  by  this 
grant  doth  pass  not  only  what  he  is  sole  seised,  or  posses- 
sed of,  but  also  what  he  is  jointly  seised,  or  possessed  of, 
with  another  (~).     And  so  £  converse.     If  two  men  join  to- 
gether and  grant  all  their  lands,  or  all  their  goods  ;  here- 
by do  pass  not  only  all  they  have  jointly  and  together,  but 
all  those  they  have   sole  and  apart.     7.  Some  words  in* 
deeds  are  large,  and  have  a  general  extent;  and  some  have 
a  proper  and  particular  application  ;  the  former  sort  may 
contain  the  latter  ;  as  Dcdi,  or  Concessi,  may  amount  to  a 
grant,  a  feofl'ment,  a  gift,  a  lease,  a  release,  a  confirmation, 
a  surrender  :    and  it  is  in  the   election  of  the  party  to 
whom  the  deed  is  made,  to  use  it  to  which  of  these  pur-- 
poses he  will.     And  hence  it  is,  that  if  a  Lord  by  the 
words  of  Dc.di  et  concessi  grant  to  his  tenant  that  doth  hold 
of  him,  his  rent;  or  one  that  hath  a  rent-charge  out  of 
land,  doth  grant  it  to  the  tenant  of  the  land  ;  in  these  cases 
the  rent   is   extinguished,    albeit   it   be   by  way  of  grant. 
JTut  a  release,  surrender,  confirmation,  &c.  cannot  amount 
to  a  grant,  &c.  nor  a  surrender  to  a  confirmation  or  a  re- 
lease, &c.  because  these  be  proper  and  peculiar  manner  of 
conveyances,  and  are  destinated  to  a  special  end. 

Amongst  words  whereby  things  do  pass,   some  are  col-  The  term.c, 


Co.  super  Lit. 
f'.'V  S4'4,'sect< 


*  P.  91. 


Co.  super  Lit. 
" 


5,  6.  Co.  4.  us".  lective,  compound,  or  general,  comprehending  many  things,  whereby 


Co.  super  Lit. 

6.  16.    Perk, 

JC*-li4'ii3. 


as  hereditaments,  lands,  tenements,  honors,  isles,  villages, 
and  the  like,  including  lands  of  several  sorts  and  qualities. 
And  some  words  are  simple  or  particular,  as  meadow, 
pasture,  wood,  moor,  and  the  like. 

The  word  [hereditament]   is  of  as  large   extent  as  any  Hereditament. 
word,  for  whatsoever  may  be  inherited,  be  it  corporeal  or 
incorporeal,  real,   personal,   or  mixt,   is  an  hereditament. 
By  the    grant   therefore  of  all  hereditaments,   do    pass 


(w)  Unless  the  right  to  the  trees  is  in  another  person  ;  for  one  man  may  have  the  inheritance  in  the 
soil  and  another  in  the  trees. 

(x)  Land  beinu;  notnen  generidissimwr), :  whereas  by  the  name  of  a  messuage,  castle,  or  the  like, 
nothing  will  pass  but  what  tails  with  the  utmost  propriety  under  the  term  made  use  of.  Co.  Lit.  4  a. 
But  see  next  note,  an;l  infra  page  9-J. 

(y)  The  curtilage,  or  close  or  ground  in  which  the  house  stands  will  pass  along  with  the  house  by 
the  grant  of  the  house,  merely,  (a  liulst.  113.  14  Viu.  Abr.  319  ;  and  see  infra,  page  94.;  as  well  us 
the  ground  whereon  the  house  actually  stands. 

(2)  Where  a  man  grants  all  his  goods  mid  chattels,  not  only  those  pass  whereof  he  is  solely  possessed 
or  jointly  possessed  with  another,  but  those  also  which  he  is  possessed  of  in  right  of  another,  as  a 
term  of  years  which  he  has  in  right  of  his  wife,  or  goods  which  he  has  as  executor.  Roll.  Abr.  58. 
Grants  (X).  1  Leon.  263. 

honors, 
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honors,  isles,  castles,  seigniories,  manors  (a),  messuages, 
lands,  meadows,  pastures,  woods,  moors,  marshes,  furses, 
heaths,  reversions,  commons,  rents,  vicarages,  advowsons 
in  gross,  and  the  like  things,  which  the  grantor  hath  in  fee 
simple  at  the  time  of  the  grant,  whether  he  hath  it  by  pur- 

Tenement.         chase  or  descent  (6).     And  the  word  [tenement]  is  of  large  Bro.  Grant, 
extent  also,  and  it  seems  doth  comprehend  as  much  as  the  Hf*5j0j,!?£ 
former.     And  therefore  by  the   grant   of  all  tenements,  JJJj.;J14t 
will  pass,  as  much,  as  by  the  grant  of  all  hereditaments. 

Land.  The  word  [land]  strictly  doth  signify  nothing  but  arable  Co.  super  Lit. 

land ;    but  in  a  larger  sense   it  doth   comprehend   any  4.  Co.  4.  891. 
ground,  soil,  or  earth  whatsoever.     And  therefore  by  the  JJJ 
grant  of  all  lands,  do  pass  arable  lands,  meadows,  pastures, 
woods,  moors,  waters,  marshes,  furses,  heath,  and  such 
like,  and  the  castles,  houses,  and  buildings  thereupon; 
but  not  rents,  advowsons,  and  suchlike  things.     Also  by  Co.  11.47.  50. 
grant  of  any  land  in  possession,  the  reversion  thereof  will  10- 107< 
pass.     And  yet  by  the  grant  of  a  reversion  of  land,  the 
land  in  possession  will  not  pass. 

Note.  But  here  it  must  be  observed,  that  in  cases  of  grants,  Ed w.  rase 

and  gifts  of  all  hereditaments,  tenements,  or  lands,  consi-  Mir]  ,  9Ja 
deration  is  had  of  the  estate  of  the  grantor  :  for  if  a  man  y5"rBlro.  ' 
be  seised  of  some  lands  in  fee,  and  have  other  lands  for  Grant.  87. 
life,  or  years,  only,  and  all  these  are  lying  within  one  pa-  11  H.  6.22. 
rish,  and  he  grant  all  his  lands,  tenements,  or  heredita- 
ments in  this  parish,  to  another  in  fee  simple,  fee  tail,  or 
•  P  92.  f°r  life,  *  and  give  livery  of  seisin  in  the  lands  whereof  he 
is  seised  in  fee,  in  the  name  of  all  the  rest;  by  this  doth 
pass  no  more  but  his  lands  whereof  he  is  seised  in  fee  ;  for 
Forfeiture.  otherwise  it  would  be  a  forfeiture  for  those  lands  (c).  But 
if  the  livery  of  seisin  be  made  in  any  part  of  the  lands  lie 
hath  for  life  or  years,  then  that  part  wherein  the  livery  is 
made  will  pass,  and  no  more.  And  if  the  conveyance  be 
by  bargain  and  sale,  and  deed  inrolled,  then  the  lands 
whereof  he  is  seised  in  fee  simple,  and  for  life,  shall  pass, 
and  not  the  land  he  hath  for  a  term  of  years  (rf).  And  yet 
if  in  this  case  the  grant  be  for  years,  then  all  the  lands 
Forfeiture.  will  pass,  for  then  there  will  be  no  forfeiture  in  the  case. 
Howbeit  it  is  said  in  Bro.  Done,  41.  pro  Icy e.  That  if  a 
man  give  or  grant  all  his  lands  and  tenements  in  B.  by  this, 
leases  for  years  do  not  pass,  and  that  these  words  do  in- 
tend frank-tenements  at  the  least  (c). 

These 


(a)  There  is  no  question  but  a  manor  may  pass  by  the  word  "  hereditament,"  per  Lord  Hardu-icke, 
in  Norriti  and  Le  Nere,  3  Atk.  82. 

(b)  Therefore  an  heir  loom,  though  neither  land  nor  tenement,  but  a  mere  moveable,  yet  being 
inheritable  is  comprised  under  the  general  word  "  hereditament ;"  and  a  condition,  the   benefit  of 
which  may  descend  to  a  man  from  his  ancestor  is  also  an  hereditament.    3  Co.  2. 

(c)  See  supra,  page  88,  note  (i). 

(d)  See  supra,  page  88,  note  (i). 

(e)  A.  possessed  of  lands  for  a  term  of  999  years,  did  for  valuable  consideration,  by  lease  and  re- 
lease, grant,  bargain,  sell  and  demise,  to  trustees  and  their  heirs,  to  the  use  of  himself  and  his  wife  for 
their  lives  and  the  life  of  the  survivor  of  them,  remainder  to  the  heirs  of  the  wife,  and   covenanted  that 
he  u-as  seised  in  fee  ;  the  wife  died  without  issue,  having  made  a  writing  in  the  nature  of  a  will  and 
devised  the  premises  to  B.  and  his  heirs.     Lord  Chancellor  was  of  opinion,  that  though  the  settlement 
could  not  operate  as  a  lease  and  release,  yet  A-  being  in  possession,  and  the  word  "  granted  "  being 
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Co.  super  Lit. 
5.  Plow.  168. 


Co.  super  Lit. 
5.  58.  Perk, 
sect.  116.  Co. 
5.  11.  Plow. 
168.  Dyer  233. 
14  H.  8.  1. 
9  Jac.  B.  R. 
Dier30.  8  H. 
7.  4. 

*  Baiuton's 
case,  M.  9. 


*  Co.  super 
Lit.  5.  26.  Ass 
Plo.  54.  2  E.  3 
36. 


Co.  super  Lit. 
/i.  Plow.  168. 
17  E.  3. 


Co.  super  Lit. 
5.  Plow.  167. 


These  words  [Honor,  Isle,  and  Commote]  are  compound   Honor.    Isle, 
words  and  of  large  extent.     And  therefore,  by  the  grant  Commote, 
of  them,  may  pass  one  or  more  seigniories,  manors,  and  Gastle. 
divers  other  lands.     Also  a  castle  may  contain  one  or  more 
manors.     And  therefore  by  the  grant  of  a  castle,  may  pass 
one  or  more  manors.     And  so  sometimes  t  convcrso  a  castle 
may  pass  by  the  grant  of  a  manor.     But  by  a  castle  most 
commonly  is  signified  no  more  but  the  house  or  building, 
and  the  parcel  of  ground  inclosed  wherein  it  doth  stand  (/"). 

This  word  [village  or  town]  is  of  large  extent  also.     And  Town  or  vil- 
by  the  grant  of  it,  a  manor,  land,  meadow,  and  pasture,  laSe- 
and  divers  such  like  things  may  pass. 

This  word  [manor]  is  a  word  of  large  extent,  and  may  Manor, 
comprehend  many  things.  And  therefore  by  the  grant  of 
a  manor,  without  the  words  of  cum  pertinentiis,  do  pass 
demesnes,  rents,  and  services,  lands,  meadows,  pastures, 
woods,  commons,  advowsons  appendant,  villains  regardant, 
courts  baron,  and  perquisites  thereof,  that  are  in  truth  at 
the  time  of  the  grant  parcel  of  the  manor.  a  But  nothing 
that  in  truth  is  not  parcel  of  the  manor,  albeit  it  be  so 
reputed,  will  pass  by  the  grant  of  the  manor  ;  and  there- 
fore if  one  have  a  manor,  and  after  purchase  the  law- 
day^),  or  a  warren  to  it,  and  then  he  grant  away  the 
manor,  hereby  the  law-day,  or  the  warren,  will  not  pass. 
And  yet  if  by  union  time  out  of  mind,  they  have  gotten 
a  reputation  of  appendancy,  perhaps  by  the  grant  of  the 
manor  cum  pertinentiis  these  tilings  may  pass  (A).  b  By 
thargrant  of  a  manor,  also  divers  towns  may  pass.  An 
honor  also  may  pass  by  this  name.  And  so  also  may  a 
castle,  or  a  hundred.  And  one  manor  also,  that  is  parcel 
of  another  manor,  may  pass  by  the  grant  of  that  manor, 
whereof  it  is  parcel. 

The  word  [knight's-fee]  is  a  compound  word  also,  and 
may  comprehend  many  things.  And  therefore  by  the 
grant  of  this  may  pass  land,  meadow,  and  pasture,  as 
parcel  of  it.  And  sometimes  *  by  this,  doth  pass  so  much  *  P.  93. 
land  as  to  make  a  knight's  fee.  And  some  say  it  doth 
contain  eight  hides  of  land.  And  it  seems  also  that  a 
manor  may  pass  by  this  name,  if  it  be  usually  called  so. 

The  word  [grange]  is  a  compound  word  also,  and  by  the  Grange, 
grant  of  a  grange,  will  pass  a  house,  or  edifice,  not  only 
where  corn  is  stored  up,  like  as  in  barns,  but  necessary 
places  for  husbandry  also,  as  stables  for  hay,  and  horses, 
and  stables  and  sties  for  other  cattle,  and  a  curtilage,  and 
the  close  wherein  it  standeth,  at  the  least.  And  where 
land,  meadow,  and  pasture,  fyc.  belonging -to  such  houses 


in  the  release,  it  took  effect  as  a  grant  or  assignment  of  his  whole  interest  at  common  law:  and  though  it 
would  not  go  to  the  heirs  of  the  wife,  yet  it  should  go  to  her  administrator  it  being  clearly  the  hus- 
band's intention  to  devest  himself  of  all  his  interest  in  the  estate.  Marshal  v.  Frank,  Gilb.  Eq  Ren. 
143.  Prec.  jn  Chan.  480.  S,  C. 

(/)  See  accordingly  2  Inst.  31.  and  further  as  to  a  castle,  in  Mad.  Baron.  Anglic.  17. 

(ff)  LMwe-day,  alias  dicitur  de  visu  franci  plcgii;  vulgo  leta:  alias  de  curia  comitutus,  juxi 
1  Edw.  4.  c.  2.  Spel.  Gloss.      This  law-day  or  lage-day  was  properly  any  day  of  open  court, 


jnonly  used  for  the  more  solemn  court*  of  a  county  or  hundred.     Cow.'lnterp, 
(h)  See  supra,  page  89,  note  (r). 


juxla  sfat,  An, 
and  com* 


arc 
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Farm. 


Oxgang  of 
bnd. 


Half  a  plow 
kind. 


A  plow-land 
«r  a  hide  of 
land. 


A  yard  of  land, 
Half  a  yaril- 
laiul. 


Fold  course. 


Parsonage, 
•ectory,  vicar- 
age. 

*P.94. 

Messuage. 
Curtilage. 


are  called  all  together  by  the  name  of  a  grange,  there 
perhaps  by  this  word  the  whole  may  pass  (/). 

The  word  [farm  or  ferm]  called  in  Latin  firma,  is  also   Co.  snperl.it. 
a  compound  word,   and   doth  comprehend  many  things.  5.  Plow.  195. 
And  therefore  by  the  grant  of  a  ferm,  will  pass  a  messuage 
and   much  land,  meadovr,  pasture,  wood,  Sfc.  thereunto 
belonging,  or  therewith  used  :  for  this  word  doth  properly 
signify  a  capital,  or  principal  messuage,  and  a  great,  quan- 
tity of   demesnes  thereunto   appertaining.      Also   by  the   Bro.  Grants 
grant  of  all  farms,  or  all  ferms,  it  seems  leases  for  years  155. 
do  pass. 

The  word  [oxgang]  is  a  collective  word  also,  for  by  the   Co.  snperLit. 
grant  of  imam  bovatam  ternc,  or  of  an  oxgang  of  land,  may   5< 
pass  land,  meadow,   and   pasture,  and  it  doth  properly 
intend  as  much  as  an  ox  can  till.     And  jvgnm  terra1,  or 
half  a  plow-land,  is  as  much  as  two  oxen  can  till,  and  by 
the  grant  of   half   a  plow-land,  may  pass  meadow,    and 
pasture. 

The  words   [plow-land,  and  a  hide  of   land]  are   syno-  Co.  snperLit. 
nyma,  and  are  collective  words  also.     And  therefore  by  ^-  Plow.  107. 
the  grant  of    carucatam  or  hidam  teir<e,  or  of  a   plow- 
land,  or  of  a  hide  of  land,  may  pass  one  hundred  acres  of 
land,  meadow  and  pasture,  and  the   houses  thereupon; 
but  it  doth  properly  intend  as  much  land  as  one  plow 
can  till  in  a  year. 

This  word  [a  yard-land]  is  also  collective,  and  doth  com-  Co.  super  Lit. 
prehend  many  things,  but  it  is  not  certain ;  for  in  some  5. 
countries  it  doth  contain  twenty  acres,  and  in  some  coun- 
tries twenty -four  acres,  and  in  some  countries  thirty  acres? 
by  the  grant  therefore  of  •cirgatam  terra?,  or  a  yard-land, 
"will  pass  that  quantity  of  land,  meadow  and  pasture  that 
is  called  by  this  name.     And  so  by  the  grant  of  half  a 
yard,  or  a  quarter  of  a  yard-land  (ft). 

The  Avord  [fold  course]  is  also  compound,  for  by  the  Co.  super  Lit. 
grant  of  a  fold  course,  land  and  tenements  may  pass,  et  sic  6. 
de  similibns.     And  finally  by  the  grant  of  any  such  com-  pj0w.  1C7. 
pound  thing  as  before,  for  the  most  part  there  doth  pass 
thereby  so  much  as  in   common  reputation  is  accounted 
part  of  that  thing,  and  is  usually  called  by  the  name  (/). 

By  the  grant  of  a  rectory  or  parsonage  will  pass  the  sH.r.  i.Bro. 
house,  the  glebe,  the  tithes,  and  offerings  belonging  to  it.   Grant,  86. 
And  by  the  grant  *  of  a  vicarage  will  pass  as  much  as  doth 
belong  unto  it,  as  the  vicarage  house,  fyc.  (m). 

By  the  grant  of  a  messuage,  or  a  messuage  with  the  Plow.  85. 15. 
appurtenances,  doth  pass  no  more  than  the  dwelling-house,  1^1. 178.. ><;<.>. 
barn,  dove-house,  and  buildings  adjoining,  orchard,  garden,  Lltt  IJro- scct* 


(i)  Under  the  general  words  "  all  lands,  meadows,  pastures,  fyc.  to  the  said  messuage  belonging, 
or  in  any  wise  appertaining,  or  deemed  or  considered  as  part  or  parcel  thereof,"  there  is  no  doubt  it 
is  conceived  but  the  lands  would  pass.  See  supra,  page  89,  note  (r). 

(fc)  There  are  no  certain  number  of  acres  contained  in  a  hide  or  plow  land,  or  yard  land,  or  an 
oxgang  of  land.  Co.  Lit.  69  a.  2  Inst.  596. 

(1)  As  to  the  dimensions  of  land  in  England,  see  the  books  referred  to  in  note  11  to  Co.  Lit  5  a. 
J3th  edit,  and  if  the  reader  is  desirous  to  investigate  the  etymologies  of  the  several  words  by 
which  things  will  pass  in  conveyances,  he  will  find  the  proper  books  pointed  out  in  note  3  to  Co. 
Lit.  G  a.  13th  edit. 

(IHJ  By  the  grant  of  a  rectory  or  vicarage,  every  thing  belonging  to  it  must,  it  is  conceived,  neres- 
saulyjass.  They  arc,  in  fact,  inseparably  annexed  to  it,  and  therefore  must  of  necessity  puss 
with  it. 

and 
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*  See  before. 
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and  curtilage,  i.  c.  a  little  garden,  yard,  field,  or  piece  of 
void  ground  lying  near  and  belonging  to  the  messuage, 
and  houses  adjoining  to  the  dwelling-house,  and  the  close 
upon  which  the  dwelling-house  is  built,  at  the  most.  And 
so  much  also  may  pass  by  the  grant  of  a  house.  So  that 
the  quantity  of  an  acre  of  ground,  or  thereabouts,  in 
orchard,  garden,  and  outlet,  may  pass  by  either  of  these 
names;  but  more  than  this  will  not  pass  by  the  grant  that 
is  made  in  either  of  these  words,  albeit  more  have  been 
occupied  with  it,  and  albeit  more  be  intended  to  be  passed 
by  the  grant.  And  therefore  if  th'ere  be  a  messuage  or 
dwelling-house,  and  divers  acres  of  land  thereunto  belong- 
ing, called  all  together  by  the  name  of  hedges,  and  a  grant 
is  made  by  these  words,  of  all  that  messuage  with  the 
appurtenances  commonly  called  by  the  name  hedges ;  by 
this  grant  nothing  shall  pass  but  the  messuage,  garden,  and 
curtilage.  *  And  yet  if  a  manor,  or  farm,  be  commonly 
called  by  the  name  of  a  messuage,  there  by  the  grant  of  a 
messuage  the  whole  manor,  or  farm,  may  pass.  b  And  by 
the  grant  of  a  messuage,  or  house,  and  all  the  lands  there- 
unto appertaining,  will  pass  all  the  laud  usually  occupied 
therewith.  Also  by  the  name  of  a  messuage,  a  chapel,  or 
an  hospital  may  be  granted. 

By  the  grant  of  a  cottage,  doth  pass  a  little  dwelling-  Cottage, 
house  that  hath  no  land  belonging  to  it. 

By  the  grant  of  all  a  man's  arable  land,  there  doth  pass  Arable  land, 
no  more  but  that  kind  of  land  :  and  by  the  grant  of  all  a  meadow,  pas- 
man's  meadow  ground,  or  all  a  man's  meadows,  doth  pass  ture* 
no  more  but  that  kind  of  ground.     And  by  the  grant  of  all 
a  man's  pasture,  doth  pass  no  more  but  the  land  or  ground 
itself  employed  to  the  feeding  of  beasts,  and  also  such 
pastures  and  feedings  as  he  hath  in  another  man's  soil. 

If  a  man  have  divers  acres  of  pieces  of  wood,  and  grant  Wood  trees, 
to  another  omnes  boscos  suos,  or  all  his  woods,  or  all  his 
woods  growing  in  such  a  place ;  by  this  grant  doth  pass  all 
the  highwood  and  underwood,  and  not  only  the  wood 
growing  upon  the  laud  or  soil,  but  the  land  or  soil  itself 
wherein  it  doth  grow.  But  in  this  case  if  the  grantor  have 
in  the  same  place  divers  pieces  of  wood,  and  divers  closes, 
wherein  there  are  divers  trees  growing  in  the  hedges;  it 
seems  in  this  case  these  trees  in  the  hedges  shall  not  pass 
by  this  grant  in  these  words ;  especially  if  the  case  be  so 
that  the  cutting  of  them  will  be  a  waste.  And  yet  if  the 
grantor  have  no  pieces  or  groves  of  wood  in  the  place, 
nor  trees  but  what  are  growing  in  the  hedges  and  grounds, 
in  this  case  it  seems  all  the  trees,  except  the  apple  trees,  do 
pass,  but  not  his  hedges  and  hedge  rows.  And  in  *  cnse  *P.  95. 
where  the  trees  only  do  pass,  as  Avhere  the  grant  is  of  all  a 
man's  trees,  there  shall  pass  no  more  of  the  soil  but  so 
much  as  shall  serve  for  the  nutriment  of  the  trees,  and  the 
owner  of  the  soil  shall  have  the  grass  growing  thereupon 
also.  If  a  man  grant  to  another  all  his  saleable  under- 
woods within  his  manor,  which  have  been  usually  sold  by 
the  owners  of  the  manor,  with  free  entry,  egress,  and 
regress,  for  selling,  making,  and  carrying  the  same  away 
at.  all  times  convenient ;  in  this  case  it  seems  the  soil  doth 

not 
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not  pass  but  the  wood  only.    And  yet  if  those  words  with 
free  entry,  Sfc.  be  omitted,  contra  (ri). 

If  one  demise,  grant,  and  to  term  let,  a  farm  with  all 
manner  of  timber-wood,  underwood,  and  hedge  rows, 
except  the  great  oaks  in  such  a  close,  to  have  and  to  hold 
the  farm  for  twenty-one  years ;  in  this  case,  albeit  there 
be  the  word  "  grant,"  and  that  the  trees  be  not  named  again 
in  the  habendum,  yet  the  other  trees  do  not  pass  by  this 
grant,  otherwise  than  in  other  leases,  and  if  the  lessee  cut 
any  timber  to  sell,  it  is.  waste  in  him. 

A  toft  is  a  place  where  a  messuage  hath  stood,  and  by 
this  name  in  a  grant  such  a  thing  will  pass. 

Brucra  is  a  heath,  or  heathy  ground.  Frassetnm  is  a 
wood  or  piece  of  ground  that  is  woody.  Alnctum  is  a 
wood  of  elders,  or  place  where  elders  grow.  Salicetum, 
a  wood  of  willows,  or  place  where  willows  grow.  Selda, 
a  wood  of  sallows,  willows,  or  withies,  or  place  where 
such  things  grow.  Filicetum  is  a  braky  ground,  or  place 
where  such  things  as  fern  grow.  Fraxinetum,  a  wood  of 
ashes,  or  place  where  ashes  grow.  Lupulicetum,  a  hop- 
yard,  or  place  where  hops  do  grow.  Arundinetiim,  a  place 
where  reeds  grow.  Roncaria  or  Runcaria,  a  place  full  of 
briars  or  brambles.  Juucaria  or  Joncaria  or  Siampna 
(which  are  all  one)  a  place  where  rushes  do  grow.  Rus- 
caria,  a  place  where  kneeholm,  or  butchers  pricks,  or 
broom  doth  grow.  Mariscus,  a  fen  or  marsh  ground. 
Mora,  a  more  barren  and  unprofitable  ground  than  a  marsh. 
And  by  grant  of  these,  and  such  like  things,  or  of  twenty 
acres  of  such  ground,  these  particular  kinds  only  or  so 
many  acres  thereof  do  pass.  Vicaria,  is  a  dairy-house. 
Porcaria,  a  swinesty.  Bcrcaria,  a  tanhouse  :  and  by  these  Co.  super  Lit. 
names  these  things  will  pass.  By  the  name  of  Stagnum  a  6t 
pool,  or  Gurges  a  gulf,  the  water,  land,  and  fish  in  the 
water  will  pass. 

By  the  grant  of  Stadium,  Ferlingus,  or  Quarentena  terra;,  Co.  idem, 
doth  pass  a  furlong  or  furrow  long,  which  anciently  was  the 
eighth  part  of  a  mile.  By  the  name  of  selio  or  porca  terrce 
doth  pass  a  ridge  of  land,  which  is  sometimes  longer,  and 
sometimes  shorter.  By  the  grant  of  an  acre  of  land,  doth 
pass  so  much  as  is  an  acre  by  measure  in  that  country,  by 
the  ordinary  account  and  measure  of  the  country.  By 
the  grant  of  a  rood  of  land,  doth  pass  ten  perches  *  the 
fourth  part  of  an  acre.  And  by  the  grant  of  six  foot  in 
length  and  two  foot  in  breadth,  so  much  only  doth  pass. 
And  by  these,  and  such  like  names,  land  may  be  granted. 

By  the  grant  of  Mineras  or  Fodinas  phimbi,  fyc.  or  mines  Co.  super  Lit. 
of  lead,  fyc.  the  land  itself  will  pass,  if  livery  of  seisin  be  6'  Co*  5* li?' 
made  thereof;  but  otherwise  it  seems  not,  and  then  the 
grantee  hath  by  the  grant  a  power  to  dig  only,  granted 
unto  him. 

If  one  grant  to  me  to  dig  a  trench  in  his  ground,  from   Perk.  sect, 
such  a  place  to  such  a  place,  to  convey  water  by  a  lead  111« 
pipe,  or  otherwise ;    hereby  also   inclusive  is  granted   a 

(«)  Quere  whether  these  words  can  make  any  difference  in  the  nature  and  operation  of  the  grant  ? 

liberty 
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liberty  at  any  time  after  to  dig  to  amend  it  as  occasion 
shall  be. 

If  one  grant  to  me  to  dig  turfs  in  his  land  or  soil,  and  to  Turfs, 
carry  them  away  at  my  will  and  pleasure  ;  by  this  is  not 
granted  the  land  itself,  the  houses  or  trees  thereupon,  or 
mines  therein. 

If  one  grant  to  another,  common  for  all  his  beasts  in  his  Common, 
land ;  hereby  is  not  granted  common  for  goats,  pigs,  and 
such  like  beasts  and  cattle  that  are  not  commonable.  But 
if  the  grant  be  of  common  for  all  manner  of  beasts,  contra. 
And  if  one  grant  to  another,  common  without  number  in 
his  land,  the  grantor  is  not  hereby  excluded  to  common 
there  with  the  grantee. 

And  if  one  grant  to  me,  common  of  pasture  for  ten  kine 
in  his  lands  in  Dale ;  by  this  grant  I  shall  have  common 
in  his  commonable  grounds  and  lands  only,  and  not  in  any 
other  lands.  And  if  a  man  grant  common  of  pasture  to 
me,  for  my  beasts  ubicunque  averia  sua  ierint,  and  he 
occupy  one  hundred  acres  of  land  with  his  beasts,  and 
after  he  keep  no  beasts  ;  yet  by  this  grant  I  may  keep  my 
beasts  in  those  one  hundred  acres.  But  if  he  grant  to  me 
common  of  pasture  for  my  beasts  wheresoever  his  cattle 
shall  go,  Sfc.  by  this  grant  I  shall  have  no  common  but 
when  the  grantor  doth  use  his  common  with  his  cattle,  Sfc. 

By  the    grant  of  estovers,  will  pass,  houseboote,  hay-  Estovers, 
boote,  and  plowboote.     But  if  a  man  grant  to  me  estovers 
out  of  his  manor,  I  may  not  by  this  grant  cut  down  any  of 
the  fruit  trees  within  his  manor  (o). 

If  land  be  granted  to  me ;  hereby  also  implicitly  is  a  Way. 
way  thereunto  granted  to  me  also.  a  So  that  if  one  have 
tsventy  acres  of  land,  and  grant  me  one  acre  in  the  midst 
of  it,  hereby  inclusive  there  is  granted  me  a  way  to  it. 
b  And  yet  if  a  man  have  two  closes,  and  he  use  to  go  over 
one  of  them  for  his  ease,  to  the  other  close,  by  a  new  way, 
and  after  he  grant  the  further  close  cum  pertinentiis ;  by 
this  grant  the  new  way  doth  not  pass. 

If  a  man  have  a  forest,  park,  chase,  vivary,  or  warren  Forest,  park, 
in  his  own  ground,  and  he  grant  this  forest,  park,  chase,  cuase>  warren, 
vivary  or  warren ;  hereby  not  only  the  privilege,  but  the 
land  itself  doth  pass.     But  if  the  ground  be  another's ;  or 
if  it  be  his  own,  and  the  grant  *  be  only  of  the  game,  Sfc.       *  P.  97. 
in  these  cases,  the  land,  or  soil  itself,  will  not  pass. 

If  a  man  be  seised  of  a  river,  and  by  his  deed  doth  grant  Fishing. 
separalem  piscariam,  or  aquam  suam  in  the  same,  and 
maketh  livery  secundum  formam  chartce;  by  this  grant 
doth  pass  only  a  liberty  to  fish  within  the  water,  and  not 
the  soil,  nor  the  water  itself:  and  therefore  the  grantor 
may  take  water  still;  and  if  it  be  dry,  he  may  take  the 
soil  also.  And  if  one  grant  all  his  fish  in  his  pond;  by  this 
is  granted  a  power  to  come  and  fish  for  them ;  but  the 
grantee  may  not  hereby  dig  a  trench  and  let  out  the  water 
to  take  the  fish,  albeit  they  may  not  be  otherwise  taken  (p). 

(o)  For  the  nature  and  different  kinds  of  estovers,  see  Co.  Lit.  41  b.  the  same  estovers  that  tenant 
for  lift;  may  have,  tenant  for  years  shall  have, 
(j*)  Se«  contra,  page  89,  note  (o). 
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If  one  be  seised  of  twenty  acres  of  land,  and  lie  grant  to 
another  and  his  heirs  the  vesture,  or  the  herbage  of  it, 
and  maketh  livery  of  seisin  in  it  Sticnuibim  form u in  charla  ; 
by  this  grant  do  pass  the  corn,  grass,  underwood,  sweepag.i, 
and  the  like;  and  for  these  things  the  grantee  may  have  an 
action  of  trespass  for  any  wrong  done  to  him  in  them. 
But  hereby  the  land  itself,  the  houses,  and  great  trees 
thereupon,  and  mines  therein,  do  not  pass.  And  if  one 
grant  the  herbage,  or  vesture  of  a  wood  ;  hereby  is  granted 
the  grass  and  underwood  only,  and  not  the  timber  of 
great  trees.  But  if  a  man,  so  seised  of  twenty  acres  of 
land,  grant  to  another  the  profits  of  this  land,  to  have  and 
to  hold  to  him,  and  his  heirs,  and  maketh  livery  seciiiidiuii 
formam  chartce;  hereby  the  vesture,  herbage,  trees,  mines, 
and  all  whatsoever  parcels  of  that  land,  do  pass. 

If  one  grant  to  another  all  his  deeds,  or  all  his  muni- 
ments; hereby  will  pass  all  his  charters,  feoffments, 
leases,  releases,  confirmations,  letters  of  attorney,  and 
the  like. 

If  one  give  or  grant  to  another  omnia  bona,  or  all  his 
goods ;  by  this  do  pass  all  his  moveable  and  immoveable, 
personal  and  real  goods,  as  horses,  and  other  beasts, 
plate,  jewels,  and  household  stuff,  bows,  weapons,  and 
suchlike;  and  his  money,  and  his  corn  growing  on  the 
ground,  also  all  the  obligations  and  bills  that  are  made  to 
him,  and  in  his  own  name,  do  pass  by  this,  but  not  the 
debts  due  by  such  obligations  and  bills  (</).  And  some  say 
that  leases  and  terms  of  years  of  houses,  lands,  rents, 
commons,  &c.  rents  charge  for  years,  wardship  of  tenants 
in  i-ajiitc,  and  by  knights  service,  and  the  interests  that  a 
man  hath  by  statute  staple,  statute  merchant,  or  elcyit,  do 
pass  by  this  grant;  but  of  this,  others  doubt.  And  if  a 
man  give  or  grant  to  another  omnia  catalla  sua,  or  all  his 
chattels;  hereby  doth  pass  as  much  as  by  the  grant  of  all 
his  goods,  and  by  this  without  question  leases  for  years, 
fyc.  do  pass  (r).  But  by  neither  of  the  grants  do  pass  those 
goods  or  chattels  which  the  grantor  hath  by  delivery,  in 
keeping  for  another,  or  the  like.  Neither  doth  any  estate 
of  inheritance  or  freehold,  or  the  charters  concerning  any 
freehold,  pass  under  *  these  words.  a  Neither  doth  any 
thing  in  action  (s),  as  debts  or  the  like,  nor  hawks,  hounds, 
poppinjaws,  or  the  like,  pass  by  this  grant.  bAnd  yet  if 
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b  Adjudged, 


(q)  If  a  man  has  an  obligation,  though  he  cannot  grant  the  thing  in  action,  yet  he  may  give  or 
grant  the  deed.  viz.  the  parchment  and  wax  to  another,  who  may  cancel  and  use  the  same  at  his  plea- 
sure, Co.  Lit.  2.S2  I).  Money  due  on  bond,  is  a  chose  in  action,  so  called,  because,  though  the  prn- 
pertij  in  a  debt  vests  at  the  time  of  forfeiture  mentioned  in  the  obligation,  yet  there  is  no  possession 
till  recovered  by  a  due  course  of  law.  A  chose  in  action  strictly  is  not  assignable  at  law.  Co.  Lit. 
214.  266"  a.  And  after  aa  assignment  of  a  bond,  if  an  action  is  brought  on  it,  it  must  be  brought  in 
the  name  of  the  obligee  :  and  for  this  reason,  the  power  of  attorney,  and  covenant  that  the  assignor 
(the  obligee)  will  not  release,  in  case  an  action  is  brought,  are  inserted  in  the  assignment  of  the  bond. 
But  though  a  chose  in  action  cannot  be  assigned  to  a  common  person,  yet  it  may  be  to  the  king,  i  P.  W. 
^ "'-'.  '^  ne  king  may  by  his  prerogative  assign  a  chose  in  action  to  A.  and  it  will  be  a  good  assignment  ; 
but  if  A.  assigns  it  over  to  any  other  person,  that  assignment  will  be  void.  Cro.  Jac.  130.  A  court  of 
equity  however  will  protect  an  assignment  of  a  chose  in  action.  3  P.  W.  200. 

(r)  Leases  for  years  do  not  pass  by  a  ffratit  of  omnia  bona  ;  but  otherwise  in  a  will,  the  civil  law 
being  the  guide;  by  two  judges  against  one,  Cro.  Eli/.  586.  Poriman  v.  Willis. 

(*)  Though  tilings  in  action  will  not  pass  at  law  by  the  grant,  yet  in  equity  they  will.  See  Rjall  v. 
Roll,  i  Atk.  164. 
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613.     Plow. 
161.  Co.  1.153. 


an  executor  grant  omnia  bona  Sf  catalla  sua;  hereby  the 
goods  and  chattels  he  hath  as  executor,  as  well  as  his  other 
goods  and  chattels,  will  pass.  And  if  one  grant  all  his 
leases  for  years  which  he  hath  by  any  conveyances ; 
hereby  the  leases  for  years  which  he  hath  as  executor, 
as  well  as  other  leases  for  years,  will  pass. 

If  one  grant  to  another  all  his  utensils ;  hereby  will  pass  Utensils. 
all  his  household   stuff,  but  not  his  plate,  jewels,  or  any 
such  like  thing. 

If  a  man   be  seised  of  land  in  fee-simple,  or  for  life,  Grant  of  all  a 
and  have  an  estate  in  it  for   years,  by  statute  merchant,  man's  estate, 
staple,  elegit,  or  the  like;  and  he  grant  all  his  estate,   or  "§Wf**- 
all  his  right,  or  all  his  title,  or   all  his  interest  of  and  in 
the  land  ;  by  this  grant,  all  his  estate,  and  as  much  as  he 
is  able  to  grant,  doth  pass  (£).     And  if  tenant  for  life   of 
land,  the  remainder  to  the  stranger  in  tail,  the  remainder 
to  the  right  heirs  of  the  tenant  for  life,  do  grant  by  these 
words ;  hereby  both  his  estates  do  pass.     And  if  a  tenant 
in  tail  grant  all  his   estate  in  the  land  ;  hereby  there  doth 
pass  as  much  as  he   can  grant.     And  all  these  words  also 
do  carry   and  pass    reversions,    as  well  as   possessions. 
And  if  a  man  have  a  term  of  years  of  land,  and  he  grant 
his  term;  hereby  doth  pass  the  term  of  years,  and  all  his 
estate  and  interest  of  the  land. 

And  note,  that  by  all  these  names  these  things  may  be  Note, 
granted ;  and  that  for  such  things  as  are  grantable  without 
deed,  when  they  pass  by  a  verbal  grant  in  any  of  these 
words,  the  words  shall  have   the  same  exposition  as  they 
have  in  deeds. 

If  one  grant  all  his  goods  in  such  a  place  si  qucefuerint ; 
by  this  grant  nothing  doth  pass  but  the  goods  that  are  in 
such  a  place  at  the  time  of  the  grant,  and  not  any  other 
goods  that  shall  be  there  afterwards. 

If  two  men  have  goods  in  common,  and  have  other 
goods  severally,  and  they  give  me  all  their  goods,  by 
this  grant  is  given  all  their  goods  they  have  in  common, 
and  likewise  all  the  goods  they  have  in  severally. 

If  two  tenants  in  common,  or  others  severally  seised  of 
land,  join  in  the  grant  of  a  rent  of  twenty  shillings,  or  a 
horse,  out  of  the  land  whereof  they  are  so  seised;  by  this 
grant  the  grantee  shall  have  two  twenty  shillings,  or  two 
horses  (u). 

If  a  man  grant  a  rent  of  ten  pound  to  me,  to  have  and 
to  hold  during  my  life  and  my  wife's  life,  and  after  the 
death  of  my  wife,  a  rent  of  three  pound  to  me  for  my  life  ; 
in  this  case,  if  my  wife  die,  I  shall  have  both  the  rents. 
Uut  if  there  be  any  words  of  restraint  or  determination  of 
the  first  rent,  it  may  be  otherwise. 

If  one  seised  of  a  garden   plot  in  the  parish  of  Sale,        P.  £9. 
and  grant  it  to  B.  for  ten  years,  which  being  expired,  he 
cloth  grant  his  garden  plot  to  C.  for  twenty-one  years,  and 

(t)  Hut  to  pass  the  fee-simple  lands  absolutely,  appropriate  words  must  be  made  use  of  in  the 
grant,  as  to  the  giantcc  and  his  heirs. 

(«)  This  is  according  to  the  maxim  of  law,  that  every  man's  ijrant  shall  be  taken,  by  construction  of 
iv,  most  forcibly  against  himself,  Co.  Litt.   183  a.      ]5nt  if  they  reserve   twenty  shillings  upon  a 


Fitz.  Brief, 
581. 


H.  6. 


Bro.  Done,  10. 


Plow.  171. 140. 
Co.  10.  106. 


Bro.  Grant.  64. 


Adjudged,  M. 
20  Jac.  K.  R. 
! 5 m  ion  v. 
Brown. 


lease,  they  shall  have  only  one  twenty  shillings.     Finch's  Law,  63. 


•y  reserve   twenty  shillings  upon 
C.  doth 
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C.  doth  build  a  house  upon  part  of  it,  and  leaveth  the 
^  other  part  in  a  garden  plot  stil],  and  after  the  twenty-one 
years  ended,  the  lessor  doth  grant  to  D.  totam  illain  peci- 
am  fundi  sive  gardin'  plot?  nuper  in  tcnura  de  B.  Sf  mine 
de  C.  lying  in  the  parish  of  Sale,  by  this  grant,  the  house 
newly  built,  and  the  plot  of  garden  doth  pass. 

If  one  grant  his  manor  of  Dale,  in  Dale,  which  in  truth   Bro.Grant,53. 
doth  extend  into  Dale  and  Sale;  in  this  case  no  part  of  the  88'  Done>  26» 
manor  that  doth  lie  in  Sale  shall  pass.     So  if  one  grant  all 
his  tenements  in  Dale  ;  hereby  none  of  the  tenements  in 
Sale  will  pass.     So  if  the  manor  lie  within  the  parishes  of 
A.  B,  and  C.  and  the  grant  is  of  the  manor  of  Dale,  lying 
•within  the  parishes  of  A.  and  B.;  by  this  grant  no  part  of 
the  manor  lying  in  C.  will  pass  («>).     But  if  one  seised  of  Co.  i.  46. 
the  manors  of  A.  and  B.  in  the  county  of  C.  grant  thus, 
totum  illud  Manerium  de  A.  Sf  B.  cum  pertin'  in  com'  C.  or 
totum  illud  Manerium  de  A.  cum  B.  in  com'  C.  by  these 
grants,  in  case  of  a  common  person,  both  the  manors  will 
pass. 

If  one  grant  all  his  lands  in  Dale,  which  he  had  of  the  Bro.  Grant. 
gift  of  /.  S.  ;  by  this  grant  nothing  will  pass  but  that  which 
he  had  of  the  gift  of/.  S.  But  if  one  grant  all  his  lands 
in  Dale,  called  Hodges,  which  he  had  of  the  gift  of  /.  S. 
by  this  grant  all  that  which  is  called  Hodges  shall  pass, 
albeit  the  grantor  had  it  not  of  the  gift  of  /.  S. 

If  one  grant  all  his  lands  in  the  occupation  of  /.  S.  ;  by  Dockraies* 
his  grant  doth  pass  not  only  such  lands  as  /.  S.  doth  occupy  ™Sj,'  ™asc'"* 
by  right,  but  also  such  lands  as  he  doth  occupy  by  wrong, 
and  not  only  the  lands  whereof  he  hath  some  estate,  but 
also  such  lands  as  whereof  he  hath  the  pasturage  only. 

Ji    one  grant   all  his  lands  in  B.   and  elsewhere   in  the   2  Jao.  Br» 
county  of  S.  in  the  tenure  of  /.  S.  by  this  grant,  nothing 
doth  pass  but  that  which  is  in  the  tenure  of  /.  S. 

If  one  grant  his  manor  of  S.  nee  non  omnes  mariscos  snos  Adjudged, 
de  S.   ac  omnia   terra,  tenementa,  $~c.    in    S.  $  alibi  diet'  Seignior  Went- 
Maner  spcctan';  by  this  grant  the  marsh  doth  pass,  though  colY  46**''' 
it  be  no  part  of  the  manor. 

If  one  grant  all  his  demesne  lands  of  his  manor  of  Dale, 
Sfc.  it  seems  by  this  the  customary  land  parcel  of  the  ma- 
nor, held  by  copy,  doth  pass. 

If  one  be  seised  of  tithes  which  did  belong  to  an  abby,  A  djndged^Hil. 
part  of  which  were  gathered  by  the  almoner,  and  part  not,  jja|!cj.»s 
and  he  grant  omnes  fy  omnimodas  dccimas  granorum,  $~c. 
infra  domimum  predict'  Sf  precinct'  cjusdem,  in  diet'  Com  it", 
ac  omnes  alias  decimas,  proficua  Sf  commoditates,  Sfc,  infra 
dominium  predict'  Sf  diet'  Monaster',  fyc.  spectan'  Sf  qua;  nuper 
per  Eleemozinar'  cjusdem  Monasterii  collect'  fuer';  by  this 
grant  shall  pass,  all  the  tithes,  as  well  those  that  were 
*P-  100.  *  collected  by  the  almoner,  as  those  which  were  not,  and 
those  words  qua?  per  Eleemozinar',  Sfc.  shall  refer  only  to 
the  last,  and  not  to  both  sentences. 


(ir)  As  it  seems  that  a  manor  may  be  severed  by  the  act  of  the  party, 
old  his  court  in  any  part  of  the  manor,  (see  Cro.  KHz.  1C  &  39,  and  1  Le 


at  least  where  the  lord  ciiii 
eon.  2(5  ;  but  also  see  Walk. 

o;i  Cop.  16),  the  above  doctrine  is  probably  a  sound  one,  provided  it  was  clearly  the  intention  of  the 
parties  that  the  entirety  of  the  manor  should  not  pass;  hut  on  the  other  hand  it'  the  intention  clearly 
v\as,  that  the.  entirety  should  pass,  then  probably  the  words  of  restraint  would  be  considered  as  re- 
pugnant to  the  operation  of  the  words  "  all  that  the  manor  of  Da/f"  gcacrally. 

If 
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Dier  70.  If  one  grant  all   his   lands  in  D.  containing  ten  acres, 

whereas  in  truth  his  lands  there  do  contain  twenty  acres; 
by  this  grant  the  whole  twenty  acres  will  pass. 

Dier  70.  If  one  grant  the  sc'te   °f  an  au^y»  4"  omnia  terras  prat' 

pasturas  Sf  subscript'  cum  pertinen'  diet'  flfonaster'  pertinen' 
4*c.  viz.  such  a  thing,  and  such  a  thing,  fyc.  by  this  grant, 
the  grantee  shall  have  all  the  lands  belonging  to  the  mo- 
nastery, and  viz.  shall  relate  to  Subscript'  only,  and  not  to 
omnia.  See  more  in  Grant,  infra,  numb.  4.  and  in  Testa- 
ment, at  numb.  8.  and  in  Fine,  at  numb.  3. 

Co.  10. 106.          The  exception  is  always  taken  most  in  favour   of  the 

14  H.  8. 1. 11.  feoflee,  lessee,  Sfc.  and  against  the  feoffor,  lessor.  And 
yet  it  is  a  rule,  that  what  will  pass  by  words  in  a  grant, 
will  be  excepted  by  the  same  words  in  an  exception.  And 
it  is  another  true  rule,  that  when  any  thing  is  excepted,  all 
things  that  are  depending  on  it,  and  necessary  for  the  ob- 
taining of  it,  are  excepted  also :  as  if  a  lessor  except  the 
trees,  he  may  bring  his  chapman  to  view  them  if  he  desire 
to  sell  them,  and  he,  or  the  vendee,  may  cut  them,  and 
take  them  away.  And  by  such  an  exception,  the  lessor 
will  have  the  boughs,  fruit,  herons,  and  hawks,  that  breed 
in  them,  Sfc. 

If  a  man  be  seised  of  a  fishing  from  such  a  place  to  such 
a  place,  and  hath  a  mill  upon  the  water,  and  he  grant 
totam  partem  suam  piscarice  de  D.  quatenus  tcrrte  suce  sc  ex- 
tendunt,  saho  tamen  stagno  molendini :  this  exception  doth 
not  take  away  the  fishing  of  the  grantee  in  the  mill  pond, 
but  it  shall  have  relation  only  to  the  pool  to  repair  the 
mill. 

If  a  man  seised  of  a  manor  make  a  lease  of  it,  except- 
ing all  the  saleable  underwoods,  now  growing,  or  which 
hereafter  shall  grow  on  the  premises,  which  have  been 
usually  sold  by  the  owners  of  the  manor,  with  free  entry, 
egress  and  regress,  for  the  felling,  making,  and  carrying 
away  of  the  same,  at  times  convenient;  in  this  case,  the 
soil  is  not  excepted  by  reason  of  the  subsequent  words. 

If  one  be  seised  of  a  manor,  and  make  a  lease  of  it  cum 
pertinen'  una  cum  columbar'  ac  reddif  tenentium,  decimis 
garbarum,  jftnibus,  heriot,  perquisit'  Cur'  Sf  aliis  omnibus 
proficuis,  Advocac  Ecclesia:  Sf  wrecc'  except',  in  this,  the 
exception  doth  begin  at  Advocac'  Ecclcsice,  and  doth  except 
that  also  which  followeth,  and  no  more. 

Dior  264.  If  one  grant  lands  in   fee,  excepting   the  trees,  or  any 

other  thing,  to  the  grantor,  without  saying  [and  to  his 
heirs ;]  by  this  exception,  the  thing  excepted  is  severed 
only  for  the  life  of  the  grantor,  and  then  it  shall  pass  with 
the  rest  of  the  things  granted.  But  if  the  thing  be  excepted 
indefinitely,  without  saying  [for  the  life  of  the  grantor, 
Sfc.]  nor  how  long,  this  shall  be  taken  to  be  an  exception 
during  the  estate. 

The  habendum,  as  all  other  parts  of  a  deed,  for  the 
most  part,  shall  be  taken  most  strongly  tigainst  the  grantor, 
and  most  in  advantage  of  the  grantee;  yet  so  as  withal  it 
shall  be  construed  as  near  the  intent  of  the  parties  as  may 
be,  as  in  all  the  cases  following  doth  appear. 

Plow.  557.  If  land   be  given,  or  granted,  to    one  habendum,  or  to 

have  and  to  hold,  to  him  and   his  heirs,  so  long  as  he  pay 
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4J20  yearly  to  /.  S.  and  his  heirs,  or  so  long  as  such  a  tree 
Fee-simple.  doth  stand,  or  the  like;  this  is  a  kind  of  fee  simple,  but  it 
is  limited  and  qualified,  and  determinable  upon  this  con- 
tingent. And  yet  this  may  become  a  pure  fee  simple,  for 
if  land  be  granted  to  one  and  his  heii'S,  until  /.  S.  pay 
.€100  and  /.  S.  die  before  he  pay  it,  in  this  case  the  es- 
tate is  become  a  pure  fee  simple. 

If  lands  be  given  or  granted  to  a  man,  to  have  and  to 
hold  to  him  and  his  heirs,  this  is  a  fee  simple,  pure,  abso- 
lute, and  perpetual ;  and  this  is  made  by  these  words  [his 
heirs];  for  it  is  a  general  rule  that  these  words  [his  heirs] 
(a;)  only,  make  an  estate  in  fee  simple  in  all  feoffments  and 
grants.  But  this  rule  hath  many  exceptions  :  for  if  feofF- 
ment  of  land  be  made  to  /.  S.  Sf  hercdibits,  without  the 
word  [suis]  this  is  a  fee  simple  :  and  yet,  if  the  grant  be  to 
/.  S.  and  /.  D.  fy  hercdibus,  without  this  word  [mis]  contra, 
for  this  is  only  an  estate  for  their  lives  (y).  And  if  lands  be 
given  to  a  Bishop,  Parson,  or  the  like,  to  have  and  to  hold 
to  him  and  his  successors ;  this  is  a  fee  simple.  And  if 
lands  be  given  to  a  Mayor  and  commonalty,  or  other  cor- 
poration aggregate,  generally,  without  the  word  succes- 
sors, or  any  other  word,  or  if  lands  be  given  to  such  a 
corporation  for  their  lives,  this  is  a  fee  simple.  But  if 
land  be  given  to  a  Parson,  or  the  like,  to  have  and  to  hold 
to  him,  without  saying  how  long;  or  to  have  and  to  hold 
for  life ;  by  this  he  hath  no  more  but  an  estate  for  life  (z). 
»And  if  lands  be  given  to  the  King  generally,  without  any 
other  words;  this  is  a  fee  simple.  b  So  if  one  grant  Deo 
£f  ecclfsite  dc  J);  it  is  said  this  is  a  fee  simple  in  the  Par- 
son of  D.  So  also  of  a  grant  Ecclesive  de.  D.  per  Thirnc 
lust.  So  if  a  grant  had  been  to  the  Monks  of  such  a 
house,  it  had  been  a  fee  simple  in  the  house.  And  in  like 
manner  it  is  in  other  cases  :  cas  if  one  recite,  that  B.  hath 
enfeoffed  him  of  white  acre,  to  have  and  to  hold  to  him 
and  his  heirs,  and  then  he  saith  further,  that  as  fully  as 
B.  hath  given  white  acre  to  him  and  his  heirs,  he  doth 
grant  the  same  to  C.  by  this  C.  the  grantee  hath  the  fee 
simple  of  this  acre.  And  if  one  grant  two  acres  to  A.  and 
B.  to  have  and  to  hold  the  one  to  A.  and  his  heirs,  and 
the  other  to  B.  in  for md  predictd  (a) ;  by  this  B.  hath  a  fee 
simple  in  this  other  acre ;  for  an  estate  in  fee  simple,  fee 
tail,  or  for  life,  may  be  made  by  such  words  of  refer- 

(x)  It  would  appear  from  what  is  said  by  Lord  Coke,  that  the  grant  must  be  to  him  and  his  heirs 
in  the  plural,  and  that  to  him  and  his  heir  in  the  singular  will  not  give  more  than  an  estate  for  life  ; 
but  this  doctrine  stands  opposed  by  several  authorities,  and  cannot  be  considered  as  law;  on  the 
contrary  it  appears  to  be  clear,  that  the  word  heir  in  the  singular  number  will  operate  in  a  deed  as  well 
as  in  a  will  in  the  same  way  with  the  word  heirs  in  the  plural.  See  T.  Jones,  111.  Godb.  155.  Cro. 
Eliz.  313.  Burr.  4  part,  vol.  i.  p.  38.  Robins.  Cav.  95.  2  Vern.  325. 

(>/)  According  to  the  more  liberal  construction  which  now  prevails  in  the  exposition  of  deeds,  there 
is  little  doubt  but  the  word  xui.t  would  be  supposed  to  have  been  omitted  by  mistake  and  would  be 
supplied.  See  supra,  page  86,  note  (d). 

(z)  See  the  distinction  between  a  corporation  aggregate,  and  a  corporation  sole,  in  respect  of 
the  estat^j  they  respectively  take  by  a  grant  in  which  the  word  successors  is  omitted,  explained 
in  Co.  Lit.  94  b. 

(a)  If  lands  were  limited  to  A.  for  life,  remainder  to/?,  in  tail,  remainder  to  C.  in  forma  predict  A, 
the  limitation  to  C.  would  be  void  for  uncertainty,  for  it  could  not  be  snid  whether  it  was  intended 
to  give  C.  an  estate  equal  to  the  one  given  to  B.  or  only  equal  to  the  one  given  to  A. ;  but  if  th*-  limi- 
tation to  C.  was  in  eademformd,  then  C.  would  take  an  estate  tail  ;  as  the  words  in  eademfortlt&  refer 
to  the  e»tate  immediately  before  limited,  viz.  the  estate  tail  to  B.  See  l  Inst.  20. 

ence 
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ence  (i).  Also  if  a  rent  be  granted  between  parceners  for 
to  make  an  equality  of  partition,  and  it  be  granted  gene- 
rally, and  without  any  words  of  heirs,  yet  this  is  a  fee- 
simple  (c).  So  where  lands  are  given  in  Frankalmoiyne  (d). 
And  so  *  also  it  is  in  the  cases  of  a  release  of  right,  a  fine  *  P.  102. 
and  a  recovery. 

If  one  give  or  grant  land  to  another5,  to  have  and  to 
hold  to  him  and  his  heirs  males,  or  to  him  and  his  heirs 
females;  in  both  these  cases,  there  is  a  fee-simple  made  (e)> 
but  otherwise  it  is  when,  these  words  are  in  a  will,  for  then 
it  is  but  an  estate  in  tail  only  (./)• 

If  one  grant  land  to  one,  to  have  and  to  hold  to  him 
and  his  right  heirs  ;  by  this  he  hath  a  fee-simple.  And  so 
it  shall  be  taken  if  it  be  by  fine.  So  if  one  grant  land  to 
/.  S.  for  life,  the  remainder  to  the  heirs,  or  to  the  right 
heirs  of  /.  S.  this  is  a  fee-simple ;  so  if  one  make  a  feofif- 
ment  in  fee  to  the  use  of  himself  for  life,  and  after  his 
death  to  the  use  of  his  heirs;  this  is  a  fee-simple. 

If  one  grant  land  to/.  S,  to  have  and  to  hold  to  him, 
and  the  heirs  of  /.  S. ;  this  is  a  fee-simple,  and  all  one 
with  a  grant  to  /.  S.  and  his  heirs. 

If  one  grant  land  to  another,  to  have  and  to  hold  to  him 
for  twenty  years,  and  that  after  the  twenty  years,  the 
grantee  shall  have  it  to  him  and  his  heirs  by  £10  rent, 
and  give  livery  of  seisin  :  by  this  the  grantee  shall  have  the 
fee-simple. 

If  one  grant  land  to  the  wife  of  /.  S.  to  have  and  to  hold 
to  her  for  life,  and  after  to  /.  S.  in  tail,  and  after  to  the 
right  heirs  of  /.  S.  by  this  /.  S.  hath  a  fee-simple  (g).  And 
if  one  grant  land  to -4.  for  life,  the  remainder  to  B.ior 
life,  the  remainder  to  the  right  heirs  of  A.;  by  this  A* 
hath  a  fee-simple. 

If  land  be  granted  to  a  man  and  his  wife,  to  have  and 
to  hold  to  them,  and  the  heirs  issuing  of  them,  it  seems 
this  is  a  fee-simple,  and  not  a  fee  tail. 

If  land  be  granted  to  one  and  his  heirs,  by  the  premises 
of  a  deed,  to  have  and  to  hold  to  him  for  life;  by  this  he 
hath  a  fee-sim  pie  (A).  So  if  by  the  premises  of  a  deed,  land 


(/>)  Therefore  if  a  father  enfeoffs  his  son  to  hold  to  him  and  his  heirs,  and  the  son  enfeoffs  the 
father  as  fully  as  the  father  enfeoffed  him,  a  fee-simple  will  pass  to  the  father.  See  1  Inst.  9  b,  n.  6. 
In  construing  limitations,  they  may  be  construed  by  inference  as  well  as  by  reference,  especially  in 
wills.  Thus  where  an  estate  was  devised  to  all  and  every  the  child  and  children  of  A.  B.  equally, 
share  and  share  alike,  (without  saying  for  what  estate)  and  if  there  should  be  but  one  such  child,  then 
to  such  only  child,  his  or  her  heirs  and  assigns  for  ever;  and  it  was  held  that  ail  the  children  took 
estates  in  fee,  as  it  was  to  be  inferred  that  the  intention  was,  that  each  of  the  children,  if  more  than 
one,  should  take  for  the  same  estate  as  an  only  child.  See  Due  v.  Martin,  4  T.  R.  39. 

(c)  Because  the  grantor  hath  a  fee-simple,   in  consideration  whereof  he  granted   the  rent.     Co. 
Litt.  10  a.     Plowd.i34b. 

(d)  For  the  doctrine  of  frankalmoigne,  see  Co.  Litt.  93  b.     The  statute  of  12  Car.  2.  c.  24,  does 
not  in  the  least  vary  the  tenure  in  fraiikalmoigne,  but  expressly  saves  it. 

(e)  See  Abraham  v.  Twigg,  Cro.  Eliz.  478 ;  but  see  also  BeresforiTs  case,  7  Rep.  41,  which  does  not 
exactly  accord  with  the  above  doctrine. 

(/)  For  the  operation  of  words  in  a  will,  as  to  what  estate  passes  by  them,  whether  in  fee,  in 
tail,  or  for  life,  see  fully  in  the  chapter  on  Testaments. 

(#)  A  fee-simple  in  remainder  expectant  upon  the  estate  tail  limited  to  himself. 

(A)  But  if  the  habendum  had  been  to  him  for  the  life  of  a  third  person,  then  it  would  have  been 
good,  as  there  would  have  been  n&  repugnancy. — On  the  subject  of  repugnancy  between  the  ha- 
btndum  and  the  premises,  see  supra,  page  75,  n.  (a). 

M  2  be 
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be  granted  to  one  and  the  heirs  of  his  body,  to  have  and 
to  hold  to  him  and  his  heirs ;  by  this  be  hath  an  estate  tail, 
and  a  fee-simple  expectant.  And  so  vice  versa.  If  by  the 
premises  of  the  deed,  the  grant  be  to  him  and  his  heirs 
of  his  body :  by  this  also  he  hath  an  estate  tail,  and  a  fee- 
simple  expectant  (i). 

Fee  tail.  If  lands  be  given  or  granted   to  a  man,  to  have  and  to  Terms  of  Law 

hold  to  him,  and  to  the  [or  his]  heirs  of  his  body,  or  the  j!'|'  ™'to^Qil' 
[or  his]  heirs  males  of  his   body,  or  the  [or  his]  heirs  fe-  &  jn  Co',  super 
males  of  his  body  ;  by  this  the  grantee  hath  an  estate  tail  (A).  Lit.  26. 
So  if  lands  be  given  to  a  man,  to  have  and  to  hold  to  him 
and  the  heirs  males,  or  to  him  and  the  heirs  females  of  his 
body  begotten  :  in  both  these  cases  it  is  an  estate  tail  (/). 

If  lands  be  given  to  a  man  and  his  wife,  to  have  and  to  Lit.  idem.  Co. 
hold  to  them  and  the  heirs  males,  or  to  them  and  the  heirs  *•  i40-  ^o. 
females,  of  their  two  bodies  begotten  :  by  this  they  both  J,uPeJ;  ™'  20' 
have  an  estate  tail.  And  if  lands  be  given  to  them,  and 
the  heirs  males,  or  heirs  females,  of  the  body  of  the  hus- 
band begotten  on  the  wife  :  by  this  he  hath  an  estate  tail, 
*  P.  103.  and  *  his  wife  an  estate  for  life  only.  And  if  lands  be 
given  to  A.  to  have  and  to  hold  to  him  and  his  heirs  on  the 
body  of  B.  begotten;  by  this  A.  hath  an  estate  tail,  and  B. 
hath  nothing  (m).  So  if  lands  be  given  to  a  man  and  his 
wife,  to  have  and  to  hold  unto  them,  and  the  heirs  which 
he  shall  beget  on  her  body ;  by  this  they  have  an  estate 
tail  in  them  both.  If  lands  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  the  body  of  the  husband  ;  by  this 
the  husband  hath  an  estate  in  general  tail,  and  the  wife 
but  an  estate  for  life.  If  lands  be  given  to  him,  to  have 
and  to  hold  to  him,  and  his  heirs  he  shall  beget  on  the 
body  of  his  wife ;  by  this  he  hath  an  estate  tail,  and  she 
no  estate  at  all. 


(i)  But  according  to  8  Co.  154  b,  the  words  heirs  of  the  body  in  the  habendum,  qualify  the  word  heirs 
in  the  premises,  and  create  an  estate  tail,  without  any  fee  expectant.  See  also  Mo.  2G.—- contra  Cro. 
Jac.  476,  and  2  Roll.  Rep.  23.  See  more  amply  as  to  what  words  make  an  estate  in  fee-simple,  in 
Vin.  Abr.  Estate  (R)  (L).  Com.  Dig.  Estates  (A.  2.")  Bac.  Abr.  Estate  in  Fee-simple  (B). 

(k)  In  order  to  create  an  estate  tail  in  a  deed,  Lord  Cuke  says,  that  the  word  heirs,  (except  in  the  case 
of  frankmarriage)  is  as  necessary  as  in  the  creation  of  a  fee-simple.  (1  Inst.  20  a.)  Therefore  if 
lands  are  given  to  a  man  el  ssmini  suo,  or  exitibus  vel  prolibus  de  corpore  suo,  to  a  man  and  his  seed,  or 
to  the  issue  or  children  of  his  body,  Lord  Coke  says  he  has  but  an  estate  for  life;  for,  although  the 
statute  de  donis  provides  that  the  will  of  the  donor  shall  be  observed,  yet  that  will  and  intent  must 
agree  with  the  rules  of  law ;  and  Littleton,  in  his  reading  on  this  statute,  holds  that  a  gift  to  a  man  et 
exitibus  de  corpore  suo  legitime  procreatis,  or  scmini  suo,  only  passes  an  estate  for  life.  This  doctrine 
is  still  held  to  be  law,  the  word  issue  never  having  been  allowed  in  a  deed  as  a  word  of  limitation. 
3  Inst.  20  b.  Neville  v.  Neville,  1  Roll.  Abr.  387.  Makepeace  v.  Fletcher,  Com.  Rep.  457.  2  Ve».  jun. 
794.  In  a  will,  however,  such  words  would  clearly  create  an  estate  tail.  See  chapter  on  Wills. 

(7)  The  words  "  of  the  body"  are  not  essential  to  the  creation  of  an  estate  tail,  even  by  deed.  Lord 
Coke  says,  if  lands  are  given  to  B.  et  heeredibus  quos  idem  B.  de  prima  uxore  ma  legitime  procrcaret,  this 
is  a  good  estate  in  special  tail  without  the  words  de  corpore.  So  it  is  if  lands  be  given  to  a  man  and  to 
bis  heirs  which  he  shall  beget  of  his  wife;  or  to  a  man  et  haredibus  de  carne  suo  ;  or  to  a  man  et  lucre- 
dibiis  de  se ;  in  all  these  cases  an  estate  tail  is  created  though  the  words  "  of  the  body''  are  omitted. 
So  Lord  Coke  says  that  the  word  "  engendres"  or  "  begotten"  may  be  omitted  ;  and  if  the  word  be  pro- 
creundis  or  quos  procreaveril  the  estate  tail  is  good ;  and  as  procreatis  shall  extend  to  the  issue  begotten 
afterwards,  so  procreandis  shall  extend  to  the  issue  begotten  before.  But  Lord  Hale  has  observed, 
that  where  the  words  are  in  posterum  procreandis,  sons  born  before  shall  be  excluded,  on  account  of 
the  peculiar  force  of  the  words  in  posterum.  See  3  Leon.  87  ;  and  see  Doe  v.  Hallett,  1  Maule  & 
Selw.  124. 

(m)  And  on  the  death  of  B.  without  issue  in  the  life-time  of  A.,  A.  becomes  tenant  in  tail  after 
possibility  of  issue  extinct,  [for  the  nature  of  this  estate  and  its  privileges,  see  Co.  Litt.  27  b.] 
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Lit.  sect.  17.  If  one  gjive  his  land  to  his  daughter,  or  cousin,  in  frank- 
marriage  ;  by  this  they  have  each  of  them  an  estate  tail 
without  any  word  of  [heirs,  or  heirs  of  the  body,]  &c.  («) 
Co.  super  Lit.  It  one  g*ve  lands  to  B.  and  his  heirs,  to  have  arid  to 
21.  Co.  7.  41.  hold  to  B.  and  his  heirs,  if  B.  have  heirs  of  his  bo'dy,  and  if 
5  H.  5.  6.  iie  die  without  heirs  of  his  body,  that  it  shall  revert  to  the 
donor  ;  by  this  B.  hath  an  estate  tail  (o).  So  if  one  give 
lands  to  B.  and  his  heirs,  if  he  have  issue  of  his  body  ;  by 
this  he  hath  an  estate  tail  (p).  So  if  lands  be  given  to  B. 
to  have  and  to  hold  to  him  and  his  heirs,  provided  that  if 
lie  die  without  heir  of  his  body,  the  land  shall  revert.  So 
if  lands  be  given  to  A.  et  B.  nxori  ejus,  et  hcred'  eorum,  <>t 
aliis  hercd'  ipsius  A.  si  diet1  Acred'  de  diet'  A.  et  B.  exeunt' 
obierunt  sine  hci ide  de  sc,  fyc.  by  this  they  have  an  estate 
tail.  And  so  in  all  such  like  cases,  where  after  a  limita- 
tion of  a  fee  simple,  these,  or  such  like  words  are  added, 
viz.  that  if  he  die  without  heirs  of  his  body  the  land  shall 
revert ;  for  in  all  these  cases  the  habendum  is  construed  to 
be  a  limitation,  or  declaration,  what  heirs  are  meant  be- 
fore (</). 

Co.  super  Lit.        If  lands  be  given  to  A.  and  B.  (a  young  man  and  maid 
26.  Plow.  135.  unmarried)  to  have  and  to  hold  to  them,  and  the  heirs  of 
their  two  bodies ;  by  this    each  of  them  hath  an  estate 
tail,  and  if  they  marry  their  heirs  may  inherit  it. 

(H)  The  daughter  or  cousin  takes  only  an  estate  in  special  tail.  This  gift  may  be  either  before  or 
after  marriage,  but  the  words  in  maritagio  libero,  or  frankmarriage,  are  said  to  be  of  the  essence  of 
the  gift  and  cannot  be  supplied  by  any  circumlocution.  The  words  infrunkmurriuge,  according  to 
the  rules  of  law,  create  an  estate  of  inheritance  in  special  tail ;  but  these  four  requisites  must  he 
incident  to  the  gift,  or  else  the  words  will  create  but  an  estate  for  life.  1st.  It  must  be  given  for 
consideration  of  marriage.  2dly.  The  woman  or  man  that  is  the  cause  of  the  gift  must  be  of  the 
blood  of  the  donor.  3dly.  If  the  gift  be  made  of  such  a  thing  as  lieth  in  tenure,  the  donees  must 
hold  of  the  donor  at  the  time  the  estate  in  frankmarriage  is  made.  4thly.  The  donees  shall  hold 
freely  of  the  donor  till  the  fourth  degree  be  past.  Co.  Litt.  21  b.  See  further  as  to  the  doctrine  of 
frankmarriage  in  Fleta,  lib.  3.  cap.  11.  Com.  Dig.  Estates  (B  6.) 

(o)  It  was  laid  down  by  Hales,  Justice,  arguendo  in  4  Edw.  6,  that  if  land  is  given  to  one  and  his 
heirs,  and  if  he  die  without  heirs  of  his  body  that  it  shall  remain  over  to  another,  that  this  shall  be 
an  estate  tail;  and  Lord  Keeper  fVright  put  the  case  of  a  gift  by  deed  to  one  and  his  heirs,  and  if  he 
dies  without  issue,  remainder  over,  and  held  that  the  latter  words  restrained  the  former,  and  con- 
verted what  otherwise  would  have  been  a  fee  into  an  estate  tail.  (See  l  P.  \V.  57,  in  note,  and  sct> 
also  Leigh  v.  Brace,  5  Mod.  266.  and  Beck's  case,  Litt.  Rep.  344.)  Without  entering  into  the  question 
whether  deeds  to  uses  and  surrenders  should  receive  the  same  latitude  of  construction  as  prevails 
in  the  case  of  wills,  or  rather  be  construed  in  the  same  way  as  deeds  operating  at  common  law,  ( which 
it  is  conceived  they  should)  yet  there  appears  to  be  reaso:i  tJ  think,  that  where  an  estate  in  fee-simple 
is  created  either  by  a  deed  operating  under  the  statute  of  uses  or  at  the  common  law,  that  such 
fee-simple  may  by  words,  as  they  are  termed,  of  regulation  or  modification,  be  reduced  to  an  estate 
tail ;  and  whether  such  words  of  modification  are  in  the  habendum  or  in  a  proviso,  or  other  part  of  the 
deed,  will  it  is  conceived,  make  no  difference. 

(;»)  A  feoffment  was  made  to  the  use  of  the  first  son  of  A.  who  should  have  issue,  and  his  heirs,  and 
for  default  of  such  issue  remainder  over;  and  the  limitation  to  the  son  was  held  to  be  an  estate  tail. 
See  Beck's  case,  Litt.  Rep.  344.  The  word  issue  in  a  will  may  be  a  word  of  limitation ;  but  in  a  deed, 
it  is  said  to  be  always  a  word  of  purchase,  2  Atk.  582. 

(a)  Nor  does  such  construction  or  explanation  of  the  habendum  retract  the  gift  in  the  premises, 
because  the  word  htirs  has  still  its  operation,  and  by  such  construction  becomes  more  conformable  to 
the  will  and  intention  of  the  donor.  See  Bac.  Abr.  Estates  in  Tail  (B.)  In  a  case  where  a  feoffment 
was  made  to  the  use  of  the  feoftbr  for  life,  remainder  to  the  use  of  his  son  Thomas  and  his  heirs  for 
over,  and  for  default  of  issue  of  the  body  of  the  said  Thomas,  to  the  use  and  behoof  of  the  right  heirs 
of  the  feoffor ;  it  was  held  that  the  sorronly  took  an  estate  tail.  Leigh  v.  Bruce,  5  Mod.  266.  Carnm's 
case,  3  Lev.  5.  But  in  a  subsequent  case  where  lands  were  limited  to  the  use  of  Valentine  and  Alice 
his  wife,  pro  et  durunte  terminu  vitarunt  sttarum  et  hairedum  et  assignatorum  prediction  Valentine  et 
Alice  et  prodefectu  tales  e.ritus  to  the  use  of  the  right  heirs  of  the  grantor  for  ever.  It  was  held  by 
Lord  Chief  Justice  Holt,  Powell,  wnd  Power,  that  this  was  an  estate  in  fee;  contrary  to  the  opinion 
of  Gould,  who  thought  it  should  be  construed  an  estate  tail,  that  being  the  intent  of  the  grantor. 
Idle  v.  t'oy/c,  1  P.  \V.  70.  mid  sec  last  note  but  one. 

IV 
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If  lands  be  given  to  the  son,  to  have  and  to  hold  to  him. 
and  his  heirs  of  the  body  of  his  father ;  by  this  the  son 
hath  a  fee-simple.     But  if  the  words  be,  to  have  and  to 
hold  to  him  and  the  heirs  of  the  body  of  the  father  engen- 
WHI.  dered  ;  by  this  it  is  an  estate  tail  in  a  deed,  as  it  is  in  a  will. 

And  if  the  father  be  dead,  the  law  is  so  also  ;  but  it  seems 
the  son  shall  have  by  this  only  an  estate  for  life,  except  he 
be  issue  in  tail  to  his  father  performam  doni.  So  if  there 
be  grandfather,  father,  and  son,  and  the  father  dieth,  and 
lands  be  given  to  the  son,  to  have  and  to  hold  to  him,  and 
the  heirs  of  the  body  of  the  grandfather ;  this  is  an  estate 
tail  in  the  son ;  but  neither  the  father,  nor  the  grandfather, 
have  either  of  them  any  estate  in  these  cases.  If  lands  be 
given  to  /.  8.  and  the  heirs  of  the  body  o^  his  wife  (being 
dead)  begotten ;  by  this  7.  S.  hath  an  estate  tail  (r). 
P.  104.  If  one  grant  lands  to  /.  S.  to  have  and  to  hold  to  him, 

and  the  heirs  of  his  body  issuing,  the  remainder  to  /.  D. 
and  his  heirs  in  forma  predicta ;  by  this  /.  S.  and  /.  D. 
after  him,  have  each  of  them  an  estate  tail  (s). 

If  one  grant  lands  to  A.  to  have  and  to  hold  to  him  for 
life,  the  remainder  to  the  first  son  of  A.  and  the  heirs  males 
of  the  body  of  that  first  son  ;  by  this,  the  first  son  hath  an 
estate  in  tail,  and  A.  his  father  but  an  estate  for  life  only. 
But  if  lands  be  granted  to  A.  for  life,  the  remainder  to  the 
heirs  of  the  body  of  A  ;  by  this  A.  hath  an  estate  tail  in 
him.  And  if  lands  be  given  to  a  man  and  his  wife,  to  have 
and  to  hold  to  them,  and  one  heir  of  their  bodies  lawfully 
begotten,  and  to  one  heir  of  the  body  of  that  heir ;  by  this 
there  is  an  estate  tail  made,  yet  so  as  it  shall  last  only  dur- 
ing the  lives  of  those  two  heirs. 

If  one  grant  lands  to  another,  to  have  and  to  hold  to 
him  and  to  his  heirs  of  the  body  of  such  a  woman  lawfully 
begotten ;  by  this  he  hath  an  estate  tail,  for  begotten  shall 
be  intended  by  the  donee  on  that  woman. 

If  there  be  husband  and  wife,  and  they  have  issue  a  son 
and  daughter,  and  lands  are  given  to  the  wife,  to  have  and 
to  hold  to  her,  and  the  heirs  of  her  late  husband  on  her 
body  begotten ;  by  this  the  wife  hath  an  estate  for  life,  and 
the  son  an  estate  in  tail,  and  if  he  die  without  issue,  it  shall 
go  to  his  daughter,  performam  doni  (t). 

If  lands  be  granted  to  the  husband  of  A.  and  wife  of  B. 
to  have  and  to  hold  to  them,  and  the  heirs  of  their  two 
bodies  ;  by  this  they  have  each  of  them  an  estate  in  tail  in 
them ;  for  there  is  a  possibility  that  one  husband  and 
wife  may  die,  and  then  the  other  husband  and  wife  may 
intermarry. 

If  there  be  father  and  son,  and  lands  are  given  to  the 
father,  to  have  and  to  hold  to  him,  and  the  heirs  of  the  body 
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7.  Co.  8.  87. 
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5  Ass.  14. 
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385. 
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20. 


Co.  super  Lit. 

26. 


Co.  snpcr  Lit. 
36. 


Co.  super  Lit. 
30. 


12  H.  4.  3« 
Dier  274. 


(r)  This  case  seems  to  fall  within  the  reason  of  Mandeville's  case,  and  if  so,  7.  S.  would  only  take  a 
life  estate.  In  Mandecille's  case,  John  De  Mandetille,  by  his  wife  Roberge,  had  issue  Robert  and  Mau'de. 
M ichael  De  Merwell  gave  lands  to  Roberge  and  the  heirs  of  John  Mandecille  her  late  husband  on  her 
body  bejrotten ;  and  it  was  held  that  Roberge  took  only  an  estate  for  life,  and  that  the  fee  tail  vested 
in  Robert,  and  that  upon  his  death  his  sister  Maicde  became  tenant  in  tail  as  heir  of  the  body 
of  lier  father,  exactly  in  the  same  way  as  if  it  had  been  an  estate  tail  vested  in  the  father. 

(*)If  the  remainder  had  been  to  J.  D.  informA  predictA,  even  without  the  word  heirs  being  inserted, 
this  limitation  would  vest  a  good  estate  tail  in  J.  I).  Co.  Litt.  20  b. 

(/)  See  accordingly,  Mandci:illc's  case,  last  note  but  one. 
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of  his  son ;  by  this  the  son  hath  an  estate  tail,  but  the 
father,  as  it  seems,  but  an  estate  for  life. 

If  lands  be  given  to  the  mother  for  life,  the  remainder 
to  her  son  and  the  heirs  of  the  body  of  his  father  on  her 
begotten,  (the  father  being  dead)  by  this  the  son  hath  an 
estate  tail. 

If  lands  be  granted  to  /.  S.  to  have  and  to  hold  to  him, 
and  the  heirs  he  shall  happen  to  have  of  his  wife ;  by  this 
he  hath  but  an  estate  tail,  and  no  fee  simple,  and  his  wife 
hath  no  estate  at  all. 

If  lands  be  granted  to  7.  S.  and  the  heirs  that  the  said 
7.  S.  shall  lawfully  beget  of  his  first  wife,  and  he  hath 
no  wife  at  the  time  of  the  grant ;  by  this  he  hath  an  estate 
tail. 

If  A.  have  issue  by  B.  his  wife,  C.  a  son,  and  D.  a  daugh- 
ter, and  A.  die,  and  lands  are  granted  to  B.  to  have  and  to 
hold  to  her  and  to  the  heirs  of  A.  her  late  husband  on  her 
body  begotten  ;  in  this  case  and  by  this  deed  C.  hath  an 
estate  tail,  and  the  woman  hath  only  *  an  estate  for  life,  *  p, 
and  if  C.  die  without  issue,  D.  his  sister  shall  have  the 
land  per  formam  doni.  But  if  one  grant  lands  to  A.  late 
wife  of  7.  *S.  to  have  and  to  hold  to  the  said  A.  and  the 
heirs  of  7.  S.  on  the  body  of  the  said  A.  begotten  ;  in  this 
case  the  son  and  heir  shall  take  no  estate  by  the  grant  (u). 
And  the  same  construction  shall  he  upon  the  same  words  will, 
in  his  will. 

If  lands  be  granted  to  the  husband  and  wife,  to  have 
and  to  hold  to  them,  and  the  heirs  of  the  body  of  the  sur- 
vivor of  them ;  by  this  the  survivor  shall  have  an  estate 
tail  after  the  death  of  the  other  (#). 

If  lands  be  granted  to  7.  S.  to  have  and  to  hold  to  him 
et  heredibus  de  carna  sua,  or  heredibus  de  se,  or  heredibus 
quos  sibi  contiyerit,  in  all  these  cases  7.  £  hath  an  estate 
tail  and  no  more. 

If  lands  be  granted  to  husband  and  wife,  to  have  and  to 
hold  to  them,  and  the  heirs  of  the  body  of  the  husband, 
the  remainder  to  the  husband  and  wife,  and  the  heirs  of 
their  two  bodies  begotten,  this  remainder  is  void,  and 
therefore  by  this  the  husband  hath  an  estate  in  tail,  and 
the  wife  a  joint  estate  for  life  with  her  husband,  and  no 
more. 

If  lands  be  granted  to  7.  S.  and  his  heirs  of  the  body  of 
lane  a  Noke  begotten ;  by  this  7.  S.  hath  an  estate  tail,  and 
no  more. 
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(M)  The  circumstances  of  the  above  two  cases  appear  to  be  exactly  the  same,  and  therefore  why  in 
the  former  case  the  son  shall  take  an  estate  tail,  and  in  the  latter  no  estate  at  all,  is  not  easily  dis- 
covered. 

(T)  Littleton  says,  if  a  tenement  be  given  to  a  man  and  his  wife  and  to  the  heirs  of  the  body  of  the 
man,  in  this  case  the  husband  takes  an  estate  in  tail  general,  and  the  wife  only  an  estate  for  the  term 
of  her  life.  Also  if  lands  be  given  to  the  husband  and  wife  and  to  the  heirs  of  the  husband  which  he 
shall  beget  on  the  body  of  his  wife,  in  this  case  also  the  husband  takes  an  estate  in  special  tail  and 
the  wife  but  an  estate  for  life.  But  if  the  gift  be  made  to  the  husband  and  wife  and  to  the  heir*  of 
the  body  of  the  wife  by  the  husband  begotten,  there  the  wife  takes  an  estate  in  special  tail,  and  the 
husband  but  for  the  term  of  his  life.  If  lands  be  given  to  the  husband  and  wife,  and  to  the  heirs 
which  the  husband  shall  beget  on  the  body  of  the  wife,  in  this  case  both  of  them  have  an  estate  tail, 
because  the  word  heirs  is  not  appropriated  to  the  one  any  more  than  to  the  other.  So  wherever  the 
word  heirs  incline  no  more  to  one  than  to  the  other  of  the  parents,  there  both  take;  as  where  the  words 
are  to  the  heirs  upon  or  on  the  body  of  the  wife  by  the  husband  to  be  begotten.  Sec  Repps  v.  lionhani, 
Yclv.  131.  Gossage  v.  Taylor,  Sty.  325 ;  and  Dtnn  v.  Gillott,  2  T.  K.  431 ;  and  see  note  (r),  paje  112. 
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If  lands  be  granted  to  /.  S.  et  heredibm  de  corpore  pro-  Co.  super  Lit. 
creatis;  by  this  the  heirs  that  shall  be  begotten  afterwards  20. 
shall  take  (?/).     And  if  lands  be  granted  to  /.  S.  et  hercdibus 
de  corpore  procreandis  ;  by  this  the  heirs  of  his  body  before 
begotten  shall  take  per  formam  doni  as  well  as  those  that 
shall  be  begotten  afterwards. 

If  one  grant  to  /.  S.  that  if  he  and  the  heirs  of  his  body  Co.  super  Lit. 
be  not  yearly  paid  £40,  that  he  or  they  shall  distrain  in  146. 
the  lands  of  the  grantor;  by  this  the  grantee  hath  an  estate 
in  tail  in  the  rent:  and  if  he  grant  to  /.  S.  that  if  he  and 
his  heirs  be   not  paid,  &c.   that  he  or  they  shall,  &c.  he 
Lath  a  fee  simple  in  the  rent  (z). 

If  one  give  or  grant  land  to  another,  to  have  and  to  hold  L't-  sect.  ?83. 
to  him  for  life  ;  or  to  him  and  his  assigns,  and   say  not  S*V  IML** ^*" 
how  long,  nor  for  what  time  ;  and  the  grantor  make  livery  Finch's  law  60. 
of  seisin  according  to  the  deed  ;  by  this  the  grantee  hath  Co.  super  Lit. 
an  estate  for  his  own  life  (a).     But  if  no  livery  of  seisin  be  9.  Dier  :307. 
made,  no  estate  at  all,  but  an  estate  at  will,  doth  pass  by  ^Ot  7i  23* 
this  deed(i).     And  if  he  that  doth  grant  the  land,  be  but 
a  lessee  for  years  of  the  land,  and  he  make  no  livery  of 
seisin  upon  the  grant ;  by  this  his  term  of  years,  and  that 
estate  which  he  hath,  is  granted.     But  if  he  make  livery 
of  seisin  upon  the  grant,  then  an  estate  for  the  life  of  the 

Forfeiture.  grantee  will  pass,  and  it  is  a  forfeiture  of  the  estate  of  7  Ass.  pi.  17. 
lessee  for  years,  of  which  he  in  reversion  may  take  pre- 
sent advantage.  And  if  one  grant  to  another,  common  in 
his  land  when  he  doth  put  in  his  own  beasts,  or  estovers 
in  his  manor  when  he  cometh  there,  and  say  no  more,  by 
this  it  seems  the  grantee  hath  an  estate  for  life. 

P.  IOC.  If  one  grant  land  to  /.  S.  to  have  and  to  hold  to  him,  Co.  5. 112. 

or  his  heirs,  in  the  disjunctive  ;  this  is   but  an  estate  for  super  Lit.  8. 
life,  and  no  more  (c).     So  if  one  grant  lands  to  /.  S.  to 
have  and  to  hold  to  him,  and  his  heir,  in  the  singular  num- 
ber ;  by  this  /.  S.  hath  only  an  estate  for  life,   and  no  fee 
simple  (rf). 

If  one  bargain  and  sell  land  to  another  for  money,  and  Co.  i.  87. 130, 
limit  no  time,  and  express  no  estate  ;  by  this  the  bargainee  ^^ow«  539. 
shall  have  only  an  estate  for  life.     But  otherwise  ife  was 
before  the  statute  of  uses,  for  then  it  had  been  a  fee  simple. 

(y)  The  heirs  born  before  as  well  as  those  born  after  shall  take.    See  supra,  page  102,  note  (1). 

(z)  See  further  what  words  make  an  estate  tail,  Com.  Dig.  Estates  (B.  3.)  Vin.  Abr.  Estate,  (R.) 
Bac.  Abr.  Estate  in  Tail  (B.);  and  see  supra,  pages  28  and  42,  notes  (q)  and  (r),  on  Estates  tail 
«r  provisione  viri  and  ex  procisione  corona.  It  may  be  proper  to  observe,  that  in  marriage  articles  and 
wills  directing  settlements,  words  which  in  a  final  legal  instrument  would  have  created  an  estate 
tail,  will,  in  order  to  effect  the  intention  of  the  parties,  be  construed  to  give  a  mere  life  estate;  and 
in  the  settlement  made  in  pursuance  of  such  articles  or  will,  a  mere  life  estate  must  be  limited.  But 
on  these  subjects  see  Treatise  on  Settlements,  pages  92,  12,5,  and  462. 

(°)  That  is,  if  the  grantor  has  an  estate  which  enables  him  to  make  such  a  grant.  Co.  Lit.  42.  But 
if  tenant  in  tail  or  tenant  for  his  own  life  makes  such  a  grant  generally,  with  livery,  the  grantee  shall 
have  the  land  but  during  the  life  of  the  grantor,  for  that  is  the  greatest  estate  he  ran  lawfully  make  ; 
but  if  the  king  grants  lands,  or  rent,  and  limits  no  estate,  the  grantee  does  not  take  any  estate  of 
freehold.  Roll.  Abr.  Estate  (O). 

(6)  Query  of  this,  in  case  the  instrument  could  operate  in  any  other  way— as  the  grant  of  a  rever- 
sion expectant  upon  a  life  estate  or  term  of  years  ;  as  a  bargain  and  sale  if  enrolled  and  there  was  a 
pecuniary  consideration  or  money's  worth;  or  as  a  covenant  to  stand  seised  if  there  was  the  considera- 
tion of  blood. 

(c)  It  is  conceived,  that  if  a   ease  so  circumstanced   should  now  arise  the  word  "  or"  would  be 
construed  conjunctively,  and  the  party  would  take  an  estate  in  fee.    See  supra,  page  86,  iiotc  (d). 

(d)  See  supra,  page  101,  note  (*). 
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If  lands  he  granted  to  /.  £  for  life,  and  after  to  the 
next  heir  male  of  /.  S.  and  the  heirs  males  of  the  body 
of  such  next  heir  male ;  by  this  /.  S.  hatli  but  an  estate  for 
life.  But  if  it  be  to  the  next  heirs  males  of  /.  S.  it  is  an 
intail  (e). 

If  one  grant  land  to  /.  S.  to  have  and  to  hold  to  him  in 
fee  simple,  or  in  fee  tail,  without  saying  [to  him  and  his 
heirs,  or  to  him  and  his  heirs  males,  or  the  like]  this  is 
but  an  estate  for  life,  and  no  more.  So  if  one  grant  land 
to  /.  ,$".  to  have  and  to  hold  to  him  and  his  seed,  or  to  him 
and  his  issues  generally,  without  more  words  ;  by  this  is 
made  only  an  estate  for  life.  But  in  the  construction  of  a 
will  the  law  is  otherwise,  in  most  of  these  cases.  Will. 

If  lands  be  granted  to  two  et  heredibus  without  this 
word  [suis]  by  this  they  have  an  estate  for  their  lives  and 
HO  longer  (f ). 

If  one  grant  lands  to  /.  S.  to  have  and  to  hold  to  him 
and  his  heirs  for  his  own  life,  or  for  the  life  of  /.  D. ;  by 
this  /.  S.  hath  an  estate  for  life  and  no  more. 

If  one  grant  lands  to  A.  and  B.  habendnm  sibi  ct  siiis 
omitting  all  other  words  ;  or  to  have  and  to  hold  to  them 
and  their  assigns  ;  hy  this  they  have  an  estate  for  life  only. 
So  if  lands  be  granted  to  any  natural  person,  to  have  and 
to  hold  to  him  and  his  successors  ;  by  this  he  hath  only  an 
estate  for  his  life. 

If  one  grant  his  lands  to  /.  »S.  to  pay  his  debts,  to  have 
and  to  hold  to  him  generally,'  without  limiting  any  estate ; 
in  this  case  /.  S.  hath  an  estate  for  life  only  (g  ). 

If  lands  be  granted  to  A.  and  B.  to  have  and  to  hold  to 
them  for  their  lives,  to  the  use  of  C.  for  his  life  ;  by  this 
C.  hath  an  estate  for  his  life  ;  by  this  C.  hath  an  estate  for 
his  life  if  A.  and  B.  live  so  long. 

If  a  tenant  in  tail  grant  totum  statum  smim  ;  by  this  the 
grantee  hath  an  estate  for  the  life  of  the  grantor,  and  no 
longer  (/*).  And  if  a  lessee  for  life  grant  all  his  estate ; 
hereby  his  estate  for  life  doth  pass  ;  for  this  as  much  as  he 
can  lawfully  grant. 

If  a  man  have  a  son  and  a  daughter,  and  die,  and  lands 
be  granted  to  the  daughter  and  the  heirs  females  of  the 
body  of  the  father;  it  seems  by  this  she  hath  only  an 
estate  for  life. 

If  one  grant  land  to  another,  to  have  and  to  hold  to  her 
while  she  shall  live  sole,  or  during  her  widowhood,  or  so 
long  as  she  shall  *  behave  herself  well,  or  so  long  as  she      *  P.  107. 
shall  dwell  in  such   a  house,   or    so   long  as   she   shall 
pay  £10  yearly,  or  so  long  as  the  coverture  between  her 


(e}  See  Fearne's  Contingent  Remainders,  6th  edit.  150,  et  infra,  for  cases  similar  to  the  above. 

(f)  But  see  supra,  page  101,  note  (y). 

(«•)  Hut  in  the  case  of  a  devise  of  lands  to  trustees  or  executors  (without  saying  for  what  estate) 
for  payment  of  dehts  and  nntil  they  are  paid,  in  a  case  like  this  the  trustees  or  executors  would  take 
but  a  chattel  interest  in  the  lands.  Co.  Lit.  42  a. 

(A)  If  tenant  in  tail  conveys  the  estate  to  one  and  his  heirs,  the  conveyance  (where  not  made  by 
fine  or  recovery)  will  pass  a  fee  determinable  on  failure  of  the  estate  tail,  and  defeasible  by  the  issue 
in  tail.  Sec  Madid  and  Clarke,  2  Ld.  Kayra.  778.  Seymour's  case,  10  Rep.  95  5  and  see  supra,  page  33, 

note  (s). 

and 
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and  her  husband  shall  continue;  or  if  one  grant  lands  to  a 
man,  to  have  and  to  hold  unto  him  until  he  shall  he  pro- 
moted to  a  benefice,  or  the  like:  in  all  these  cases,  if 
livery  of  seisin  be  made  according  to  the  deed,  or  if  the 
grant  be  of  such  a  thing  whereof  no  livery  is  requisite,  the 
grantee  hath  an  estate  for  his  life,  and  no  more,  and  that 
determinable  also. 

If  one  grant  lands  to  /.  S.  to  have  and  to  hold  to  him  Co.  super  Lit. 
for  life,  and  doth  not  say  for  whose  life;  this  regularly  1 83. -w.  Plow, 
shall  he  taken  for  the  life  ofl.S.  the  lessee,  and  not  for  Jjji.  F-  N 
the  life  of  the  lessor.  But  if  the  lessor  himself  have  but 
an  estate  for  life  in  the  lands  granted,  then  the  lease  shall 
be  construed  to  be,  and  to  endure  during  that  life  only, 
by  which  the  lessor  did  hold,  to  prevent  a  forfeiture. 
And  if  he  that  doth  make  the  lease,  be  tenant  in  tail  of 
the  land,  this  shall  be  taken  to  be  a  lease  for  the  life 
of  the  lessor.  And  if  a  tenant  for  life  of  land,  make 
a  lease  for  years  of  it,  and  then  grant  his  reversion 
by  the  name  of  a  reversion,  to  another,  to  have  and 
to  hold  to  him  and  his  heirs ;  by  this  he  hath  only 
an  estate  for  the  life  of  the  grantor,  and  no  more. 
So  if  tenant  in  tail  of  land,  grant  it  to  one  for  years,  and 
after  grant  his  reversion  to  another,  to  have  and  to  hold 
to  him,  and  his  heirs;  this  shall  be  construed  to  be  au 
estate  for  the  life  of  the  tenant  in  tail,  and  no  longer,  and 
the  attornment  of  the  tenants  in  these  cases  will  not  alter 
the  cases.  And  so  it  is  in'  case  of  a  release  also ;  as  if 
tenant  in  tail  doth  release  to  B.  (being  lessee  for  years  of 
the  land)  all  his  right  to  the  land,  this  shall  be  taken  to 
enure  but  for  the  life  of  the  tenant  in  tail  and  no  longer  (i) : 
as  if  a  man  retain  a  servant,  and  say  not  how  long;  this 
shall  be  taken  for  a  year  (k),  Construct™  legis  nou  facit 
injnriam. 

If  one  grant  to  /.  S.  that  if  he  be  not  paid  yearly  for  his  Co.  snper  Lit. 
life  40*.  he  shall  distrain  in  the  land  of  the  grantor  for  it ;  147.  Co.  8.  85. 
by  this  /.  S.  hath  an  estate  for  life  in  the  rent.     And  if  a 
man  by  his  deed  grant  a  rent  of  £10  issuing  out  of  all  his 
land,  quarterly,  at  the  usual  feasts,  this  is  an  estate  for  life 
of  the  grantee. 

If  one  grant  lands  to  /.  S.  and  /.  D.  to  have  and  to  hold  Co.  5.  9. 11.  3. 
to  them  during  their  lives,  omitting  these  words  [and  the 
longest  liver  of  them]  by  this  notwithstanding  they  shall 
hold  it  during  the  life  of  the  longest  liver  of  them.     And 
if  lands  be  granted  to  A.  to  have  and  to  hold  to  him  during 
the  lives  of  B.  C.  and  D.  without  any  more  words;  by  this 
A.  hath  an  estate  during  all  their  lives,  and  during  the  life 
of  the  longest  liver  of  them.   f(/)  And  if  lands  be  granted  to  t38Eliz.  B.  R. 
A.  to  have  and  to  hold  to  him  during  his  life,  and  during  in  tlie  ca*e  of 
the  lives  of  B.  and  C.  by  this  he  hath  a  lease  for  his  own  Jj£  &  Ad' 
life,  and  the  lives  of  B.  and  C.  and  the  longest  liver  of 
them.     But  if  a  lease  be  made  to  /.  S.  of  land,  to  have  and 

(i)  But  see  last  note. 

(k)  For  that  .retainer  is  according  to  law.    See  13th  edition,  Co.  Lit.  42  b» 

(1)  But  if  a  lease  for  years  is  granted  to  A.  if  B.  and  C.  shall  so  long  live,  the  lease  will  determine 
when  either  of  them  dies ;  therefore  if  the  intention  is,  that  the  lease  shall  continue  till  both  of  them 
are  dead,  (provided  the  term  continues  so  long),  in  that  case  the  language  of  the  lease  should  be, 
"  if  B.  and  C.  or  either  of  them  should  so  long  live." 
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to-  hold  to  him  during  the  time  *  that  A .  and  B.  shall  he 
justices  of  peace,  or  during  the  time  that  A.  and  B.  shall  he 
of  the  Inner  Temple,  or  the  like ;  in  these  cases  the  failer 
of  one  doth  determine  the  estate.    a  Ami  if  a  lease  be  made 
to  B.  only,  to  have  and  to  hold  to  him  and  C.  for  their 
lives ;  by  this  B.  hath  an  estate  for  his  own  life  only,  and 
no  more,  and  C.  hath  nothing  at  all  (m).   And  here  by  the  Occupant, 
way  let  it  be  observed,  in  these  and  such  like  cases,  where 
lands  are  granted  to  one  man,  to  have  and  to  hold  to  him 
[or  to  him  and  his  assigns,  or  to  him,  his  executors,  admi- 
nistrators and  assigns,]  during  the  life,  or  during  the  lives 
of  others;    and  in  most  cases  where  a  man  is  tenant  pur 
nuter  vie,  i.  e.  for  the  life,  or  lives,  of  another,  or  others,  if 
the  tenant  pur  antcr  vie  in  possession  die,  his  estate  shall 
not  go  to  his  heirs,  executors  or  administrators  («),  unless 
they  can  first  get  into  possession  after  his  death,  but  he 
that  can  first  get  into  the  possession  of  the  land  after  the 
death  of  the  tenant  pur  antcr  vie,  shall  have  it  for  his  life, 
and  after  his  death,  then  he  that  can  first  get  into  the  pos- 
session again,  Sfc.     And  therefore  if  the  land  were  let  by 
the  tenant  pur  anter  vie  at  the  time  of  his  death  to  any 
under-tenant  for  years,  or  for  one  year,  or  at  will,  and  this 
under-tenant  be  in  possession  at  the  time  of  the  death  of 
the  tenant  pur  anter  vie,  this  under-tenant  shall  have  it  for 
his  life,  if  the  life  or  lives  by  which  it  is  held  so  long  live, 
for  the  rule  in  this  case  is  occupanti  conceditur.     Et  capiat 
fjiti  capere  potcst.     And  this  estate  is  called  an  occupancy', 
and    he  that  hath   it    an    occupant.      To  prevent  which 
mischief,  the  lessee  must  take  care  when  he  takes  his 
lease',  to  have  it  made  to  him  and  his  heirs  during  the  life 
or  lives  of  him  or  them  by  whom  it  is  held,  for  in  this  case 
after  his  death  his  heir  and  none  other  shall  have  it ;  or  if 
this  be  neglected,  then  he  must  take  care  to  grant  over  his 
estate  by  act  executed  (for  by  his  last  will  he  may  not 
devise  it)  to  some  friend  and  his  heirs  in  trust  for  him ;  or 
he  may  grant  it  over  to  another,  and  take  a  re-grant  of  it 
to  himself  and  his  heirs ;  or  he  may  make  a  lease  for  years 
of  the  lands  to  some  friends  in  trust,  and  by  this  means 
he  may  have  the  fruit  of  it  during  the  term  (o). 
When 

(TO)  See  further,  as  to  what  words  make  an  estate  for  life,  in  Vin.  Abr.  Estate,  (N.  a.)  Bac.  Abr. 
Estate  for  Life  (A.) 

(«)  Query  whether  the  executors  or  administrators  where  an  estate  pur  auter  vie  is  limited  to 
a  man  his  executors  and  administrators  may  not  take  as  special  occupants  ;  as  being  persons  specially 
tlc&ignated  to  take  in  case  the  grantee  dies  during  the  lives  of  the  cestui  que  tie  1 — In  limitations  to 
trustees  to  preserve  contingent  remainders  and  also  in  limitations  to  trustees  to  bar  dower,  it  is 
very  usual,  it  is  believed,  to  limit  the  estate  to  the  trustees  their  executors  and  administrators  (and  not 
to  them  and  their  heirs)  d-uring  the  life  of  the  tenant  for  life  or  purchaser;  and  an  estate  pur  auter  me 
not  being  an  estate  of  inheritance,  it  is  conceived  such  a  mode  of  limitation  is  good. 

(o)  Where  an  estate  pur  auter  vie,  is  not  limited  to  the  lessee  and  his  heirs,  the  statute  29  Car.  2. 
t.  3.  (which  authorizes  tenant  pur  anter  vie  to  devise  his  estate  by  will  attested  by  three  witnesses, 
and  if  he  does  not  devise  it,  charges  it  in  the  hands  of  the  heir  if  it  shall  come  to  him  by 
reason  of  a  special  occupancy  as  assets  by  descent),  directs,  that  in  case  there  is  no  special  occu- 
pant thereof,  it  shall  go  to  the  grantee's  executors  or  administrators  and  shall  be  assets  in  their 
hands.  See  2  Salk.  46-1.  2  Vern.  719.  And  by  the  statute  14  Gco.  2.  <:.  20.  after  reciting  the  statute 
29  Car.  2.  c.  3.  and  that  doubts  had  arisen  where  no  devise  had  been  made  of  estates  pur  auter 
vie,  to  whom  the  surplus  of  such  estates,  after  the  debts  of  the  deceased  owners  thereof  are 
satisfied,  shall  belong;  it  is  enacted,  "That  such  estates  pur  anter  vie,  in  case  there  be  no  special 
occupant  thereof,  of  which  no  devise  shall  have  been  made  according  to  the  said  act,  for  prevention 
o<'  frauds  and  perjuries,  or  so  much  thereof  as  shall  not  have,  been  so  devised,  shall  go,  be  applied,  and 
distributed  in  the  same  manner  as  the  personal  estate,  of  the  testator  or  intestate."  These  two  statutes 
have  abolished  the  title  of  general  or  common  occupancy;  but  special  occupancy  by  the  Jie.r  at  law, 
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When  no  time  is  set  down  for  the  beginning  of  an  es-  Co.  super  Lit. 
tate,  then  it  shall  begin  presently ;  otherwise  it  shall  begin  46.  Co.  51.  2. 
at  the  time  expressed,  if  it  may  stand  with  law.  If  a  lease  *•  1)ier  28<i* 
for  years  be  made,  bearing  date  the  26th  day  of  May,  to  °07* 
have  and  to  hold  for  twenty-one  years  from  the  date,  or 
from  the  day  of  the  date ;  in  these  cases  the  lease  shall  begin 
on  the  27th  day  ofMay  (p).  But  if  the  words  be,  to  have 
and  to  hold  from  henceforth,  or  from  the  making  hereof, 
in  these  cases  the  lease  shall  begin  on  the  day  in  which  it 
is  delivered.  And  if  it  be  to  begin  d  die  confectionis,  then 
it  shall  begin  the  next  day  after  the  delivery.  And  if  it 
be,  to  have  and  to  hold  for  twenty-one  years,  without  men- 
*P.  109.  tiouing  when  it  shall  begin,  it  shall  begin  from  the  *  deli- 
very, if  there  be  no  former  lease  in  being;  and  if  there  be, 
then  it  shall  begin  from  the  time  of  the  ending  of  that 
lease  (9).  If  the  deed  have  a  date  which  is  void,  or  im- 
possible, as  the  30th  of  February,  or  4th  of  March,  and 
the  term  be  limited  to  begin  from  the  date,  then  it  shall 
begin  from  the  delivery.  So  if  a  man  by  his  deed  recite  a 
lease  which  is  not,  or  which  is  void,  or  misrecite  a  lease 
that  is  in  esse  hi  point  material  (r),  and  then  say,  to  have 
and  to  hold  from  the  end  of  the  former  lease ;  this  lease 
shall  begin  in  course  of  time  at  the  time  of  the  delivery  of 
the  deed. 

If  one  make  a  lease  of  land  to  A.  for  twenty  years,  and  Co.  i.  JM. 
then  grant  it  to  B.  to  have  and  to  hold  to  him  from  the  Plow.  19B. 
end  of  the  first  term,  Sfc.  in  this  case  this  second  lease  shall 
begin,  as  soon  as  the  first  lease,  by  what  means  soever, 
shall  end.  But  if  the  words  of  the  second  lease  be,  to 
have  and  to  hold  to  him  from  the  end  of  the  twenty  years,  in 
this  case  the  second  lease  shall  not  begin  until  the  twenty 
years  be  expired.  And  if  one  make  a  lease  of  white  acre 
to  A.  for  ten  years,  and  of  black  acre  to  B.  for  twenty 
years,  and  then,  reciting  both  the  leases,  doth  make  a  lease 
to  C.  to  begin  after  the  former  leases ;  this  shall  be  taken 
respectively,  and  shall  begin,  for  white  acre  after  the  end 
of  the  ten  years,  and  for  black  acre  after  the  end  of 
twenty  years.  And  if  one  makes  a  lease  to  two  for  sixty  Co.  6.  36. 
years,  provided  that  if  the  lessees  shall  die  within  the 
term,  that  then  presently  after  the  decease  of  the  last  of 
them  longest  living,  the  lessor  shall  re-enter,  and  one  of 


where  the  original  grant  is  to  a  man  and  his  heirs  during  the  life  of  cestui  que  vie,  still  continues.  See 
further,  as  to  the  general  doctrine  of  occupancy,  and  of  what  tilings  it  may  be,  2  Bla.  Com.  8.  258. 
and4OO.  The  notes  to  the  13th  edition,  Co.  Lit.  41  b.  Com.  Dig.  Estates  (F.)  2  Ld.  Raym.  1000. 
6  Mod.  66.  Bac.  Abr.  Estate  for  Life,  (B.)  Ib.  Heir  and  Ancestor,  (I.)  Vin.  Abr.  Occupant— 
and  Estate  (R.  a.  3.)  Eq.  Ca.  Abr.  Estate,  (B.)  1  Atk.  524.  3  Atk.  708.  In  an  estate  pur  uuter  vie, 
•what  is  termed  a  quasi  entail  may  be  created.  How  such  entail  maybe  barred,  see  supra,  p.  50, 
note  (g). 

(p)  In  the  case  of  Pugh  v.  Duke  of  J^eeds,  Cowp.  Rep.  714  a.  Lease  for  twenty-one  years,  made 
to  commence  from  the  day  of  the  date,  was  held  to  take  effect  in  possession,  and  the  same  as  if  it 
had  been  to  hold  from  the  date.  See  supra,  p.  72,  note  (q). 

(</)  The  term,  it  is  conceived,  would  commence  from  the  execution,  and  would  take  effect  in 
possession  upon  the  expiration,  surrender,  forfeiture,  or  other  determination  of  the  former  lease. 

(r)  A  misrecital  in  the  date  of  a  lease  may  sometimes  affect  the  validity  of  the  title  to  the  property 
comprised  in  the  lease.  As  if  a  lease  is  recited  in  an  assignment  to  bear  date  on  a  certain  day 
(mentioning  it),  when,  in  point  of  fact,  it  was  dated  on  some  other  day,  and  the  assignment  then 
assigns  the  property  demised  by  the  said  recited  indenture  of  lease,  but  there  being  no  such  indenture, 
the  assignment  would  not  be  good,  unless  it  could  be  supported  from  certainty  in  the  description 
of  the  property,  or  in  some  other  way.  In  recitals  therefore  of  deeds  attention  should  be  paid  to 
their  dates  j  ur  the  best  way  perhaps  is  to  recite  them  as  hearing  dale  on  or  about  such  a  day. 
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them  die ;  and  after  the  lessor  doth  make  a  lease  to  ano- 
ther, habcndnm,  Sfc.  cum  post  sive  per  mortem  sursum  redd' 
vel  forisfacturam  of  the  last  surviving  lessee  acciderit  va- 
care  for  forty  years ;  in  this  case,  this  second  lease  shall 
begin  after  the  death  of  the  lessee  surviving,  re-entry  of 
the  lessor,  or  the  effluxion  of  time  of  the  first  lease,  which 
of  them  shall  first  happen,  and  the  lessee  cannot  at  his 
election  make  it  to  begin  at  any  other  time. 

If  a  man  make  a  lease  for  thirty  years,  and  four  years 
after  make  another  lease  to  another  man,  in  these  words. 
Noveritis,  Sfc.  me  A.  de  B.  predictis  30.  Annis  Jinitis  de- 
disse  et  concessisse  B.  de  C.  Sfc.  Habendum  d  die  confec- 
tionis  presentium  et  termino  predictojftnito,  usque  ad  finem 
31  Annorum:  by  this  the  second  term  shall  begin  at  the 
end  of  the  thirty  years.  And  if  one  make  a  lease  to  A. 
for  twenty  years,  and  after  make  a  lease  to  B.  to  have  and 
to  hold  to  him,  from  the  end  of  the  first  term,  for  twenty 
years,  to  be  accounted  from  the  date  of  the  last  deed :  in 
this  case  the  second  lease  shall  begin  at  the  end  of  the  first 
lease,  and  these  words  [to  be  accounted,  8fc.~\  shall  be 
rejected. 

If  one  make  a  lease  of  land  to  A.  for  ten  years,  and  after 
by  indenture  grant  it  to  B.  to  have  and  to  hold  to  him,  from 
Michaelmas  next  for  ten  years,  and  after  the  first  lessee 
doth  purchase  the  reversion,  by  which  his  term  is  drowned ; 
in  this  case,  the  second  lease  shall  begin  presently  when 
Michaelmas  is  come. 

If  two  joint-tenants  be,  and  one  of  them  grant  the 
land  to  /.  S.  to  have  and  to  hold  to  him  for  twenty  years, 
if  the  lessor  and  his  companion  so  long  live ;  by  this  the 
lease  shall  continue  no  longer  than  they  both  live  together, 
and  when  either  of  them  is  dead  the  lease  is  determined. 
*  And  if  one  grant  his  land  to  /.  S.  to  have  and  to  hold  to 
him,  his  executors,  Sfc.  for  the  term  of  one  hundred  years, 
if  A-  B.  and  C.  live  so  long,  and  leave  out  these  words  [or 
either  of  them]  in  this  case,  if  either  of  them  die,  the  lease 
is  determined.  But  if  the  words  be,  to  have  and  to  hold 
for  one  hundred  years  if  A.  B.  or  C.  [omitting  or  either  of 
them]  shall  live  so  long,  contra.  blf  a  lease  be  made  of 
land  to  the  husband  and  wife,  to  have  and  to  hold  to  them 
for  twenty-one  years,  if  the  husband  and  wife,  or  any 
child  between  them,  shall  so  long  live;  this  is  a  good 
lease,  and  shall  continue  for  all  their  lives,  and  for  the  life 
of  the  longest  liver  of  them,  albeit  the  first  words  be  in  the 
copulative. 

If  one  possessed  of  land  for  a  term  of  years,  grant  the 
same  to  another,  to  have  and  to  hold  to  him,  his  execu- 
tors and  administrators,  or  to  him  and  his  assigns,  or  to 
him,  without  any  more  words ;  or  if  a  man  that  is  pos- 
sessed of  a  term  grant  his  lease  to  another,  and  doth  not 
say  for  what  time  ;  it  seems  in  these  cases,  the  whole  term 
is  granted,  albeit  no  livery  of  seisin  be  made.  And  in  the 
first  case  if  livery  of  seisin  be  made,  then  it  seems  there 
doth  pass  an  estate  for  the  life  of  the  grantee,  and  there- 
fore that  this  is  a  forfeiture  of  the  estate  of  the  lessee  for 
years,  whereof  he  in  the  reversion  may  take  advantage 
presently.  And  if  a  lessee  for  years  of  land  grant  a  rent 
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out  of  the  land  generally,  without  any  limitations,  this 
shall  be  construed  to  enure  for  a  grant  of  the  rent  so  long 
as  the  estate  of  the  grantor  doth  continue.  But  if  he  grant 
a  rent  by  express  words,  for  the  life  of  the  grantee  :  by 
this  the  grantee  shall  have  it  for  all  the  term  if  he  live  so 
long. 

If  one  grant  lands  to  1.  S.  to  have  and  to  hold  to  him 
for  life,  reserving  the  first  seven  years  a  rose,  and  if  he 
will  hold  the  land  over,  that  he  shall  pay  a  rent  in  money, 
and  no  livery  of  seisin  is  made ;  by  this  it  seems  in  certain 
is  made  a  lease  for  seven  years,  until  the  condition  be  per- 
formed ;  and  then  also  it  seems  it  is  a  lease  for  no  longer 
time.  And  so  perhaps  it  will  be,  if  livery  of  seisin  be 
made. 

If  one  grant  a  rent  of  £5  per  annum  unto  /.  S.  to  have 
and  to  hold  to  him,  Sfc.  until  he  shall  receive  £20,  in  this 
case  he  shall  have  a  lease  for  four  years  of  this  rent.  But 
if  lands  be  granted  to  /.  S.  to  have  and  to  hold,  Sfc.  until 
he  shall  receive  £20  out  of  the  profits  of  it ;  in  this  case  if 
livery  of  seisin  be  made,  the  grantee  hath  an  estate  deter- 
minable  upon  the  levying  of  the  money;  and  if  no  livery 
be  made,  he  hath  no  estate  at  all  but  at  will. 

If  one  make  a  lease  for  life,  and  say  that  if  the  lessee 

*  P.  111.      within  one  *  year  pay  not  20s.  that  he  shall  have  but  a 

term  for  two  years ;  by  this  if  he  doth  not  pay  the  money 

he  hath  only  a  lease  for  two   years,  albeit  livery  of  seisin 

be  made  upon  it. 

If  one  make  a  lease  to  /.  S.  to  have  and  to  hold  to  him, 
his  executors,  S?c.  for  ten  years  if  /.  D.  shall  live  so  long, 
and  /.  D.  is  dead  at  the  time  when  the  lease  is  made ;  in 
this  case  /.  S.  hath  an  absolute  lease  for  ten  years. 

If  one  grant  lands  to  /.  S.  to  have  and  to  hold  to  him, 
his  executors,  Sfc.  for  three  years,  and  so  from  three 
years  to  three  years  during  the  life  of  /.  S.  or  from  three 
years  to  three  years  during  the  life  of  the  lessee;  by  this 
it  seems  /.  S.  hath  a  lease  for  six  years  and  no  more. 
.And  if  one  grant  lands  to  /.  S.  to  hold  for  three  years,  and 
after  the  end  of  those  three  years  for  three  other  years, 
and  after  the  end  of  those  three  years  for  three  other 
years,  during  the  life  of  the  lessor ;  by  this  it  seems  /.  S. 
hath  a  lease  for  nine  years  and  no  more.  And  yet  if  ia 
these  and  such  like  cases,  where  a  lease  is  made  from  so 
many  years  to  so  many,  for  the  life  of  any  person,  livery 
of  seisin  be  made  upon  this  deed,  secundum  formam 
charite ;  this  perhaps  may  be  an  estate  for  life. 

If  lands  be  granted,  to  have  and  to  hold  from  Lady- 
day,  pro  termino  unius  Anni  fy  sic  de  uno  Anno  in  unum 
Annum  quamdiu  ambabus  partibm  placuerit;  by  this  the 
grantee  hath  a  lease  for  three  years  only  in  certain,  and 
afterwards  a  lease  at  will.  And  if  lands  be  granted  to 
have  and  to  hold  from  the  Nativity  of  Christ  next,  pro  ter- 
mino unius  Anni,  fy  si  in  fine  diet1  univs  Anni  ambce  part?* 
placercnt  quod  eadem  presens  dimissio  foret  renovata  trine 
Unbend'  premissa  to  the  lessee,  fyc.  ab  <Sr  post  dictum  fes- 
turn  Nativitatis  Domini  usque  Icrminum  trium  Annonim 
extuuc  prox  sequeiS;  by  this  the  grantee  hath  a  lease  in 
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certain  but  for  one  year   only,  and   if  the   parties  agree 
again,  a  lease  for  three  years. 

If  one  make  a  lease  to  /.  S.  to  have  and  to  hold  to  him 
for  years,  and  say  not  how  many  years  :  by  this  the  lessee 
hath  a  lease  for  two  years  and  no  more. 

[f  one  grant  his  land  to  /.  S.  to  have  and  to  hold  to  him 
until  7.  D.  shall  come  to  twenty-one  years  of  age ;  in  this 
case  if  7.  D.  die  before  that  time  the  lease  is  ended. 

If  a  man  possessed  of  a  term  of  years  of  land  doth  grant 
the  land  to  another  and  his  heirs,  this  by  construction  will 
amount  to  a  good  grant  of  his  interest  (s). 

If  lands  be  granted  to  husband  and  wife,  and  to  7.  S. 
to  have  and  to  hold  to  them,  and  to  the  heirs  of  the  hus- 
band and  7.  S. ;  by  this  the  wife  hath  only  an  estate  for 
life,  in  a  moiety  with  her  husband,  and  the  husband 
and  7.  S.  have  the  fee-simple  in  joint-tenancy,  to  them  and 
their  heirs  (£). 

If  lands  be  granted  to  two  brothers,  or  two  sisters,  or  Limitation  of 
to  a  *  brother  and  sister,  or  to  a  father  and  son,  or  any  estates  to  di- 
others,  to  have  and  to  hold  to  them,  and  the  heirs  of  their  vers  per 
bodies  begotten :  by  this  they  have  joint  estates  for  their      *  P.  112. 
lives,  so  that  the  survivor  of  them  will  have  the  whole  for 
his  life,  and  several  inheritances,   i.  e.  estates  in  general 
tail  by  moieties  in  common  one  with  another  (w).     And  if 
land  be  granted  to  two  men  and  their  wives,  and  the  heirs 
of  their  bodies  begotten ;  in  this  case  they  have  joint   es- 
tates  for  life,  and  afterwards  the  one  husband  and  wife 
shall  have  the  one  moiety,  and  the    other  husband  and 
wife  the  other  moiety,  in  common  (x).     And  if  lands  be 
granted  to  a  man  and  two  women,  to  have  and  to  hold  to 

(s)  This  is  by  reason  of  husband  and  wife  being  considered  in  law  but  as  one  person.  But  if  the 
grant  had  been  made  before  the  marriage,  and  consequently  before  this  legal  unity  of  person  had 
taken  place,  the  husband  and  wife  and  7.  S.  would  have  been  joint-tenants  for  life ;  and  the  husband 
and  wife  during  the  life  of  /.  S'.  would  have  been  entitled  to  two  thirds. 

(()  If  a  joint  estate  in  lands  is  made  to  husband  and  wife  and  a  third  person  and  their  heirs,  the 
husband  and  wife  are  entitled  to  one  moiety,  and  the  third  person  to  the  other  moiety,  and  if  the 
husband  and  wife  or  either  of  them  survive  such  third  person  and  the  joint-tenancy  has  not  been 
severed,  the  entirety  will  vest  in  the  husband  and  wife,  if  both  are  living,  or  in  the  survivor  of  them 
if  either  of  them  is  dead.  And  if  such  third  person  survives  both  the  husband  and  wife  and  the  joint- 
tenancy  has  not  been  severed,  the  whole  will  vest  in  such  third  person  by  survivorship.  In  a  case 
like  the  above,  where  an  estate  is  limited  to  husband  and  wife,  they  are  said  to  be  tenants  by 
entireties;  and  where  they  are  so  (unless  the  estate  was  so  limited  by  a  voluntary  settlement 
made  by  the  husband  himself)  the  husband  alone  cannot  alien,  charge,  or  forfeit  the  estate,  so  as 
to  affect  his  wife's  interest;  but  in  case  she  survives  the  entire  interest  which  was  vested  in  them 
both  will  survive  to  her  notwithstanding  any  alienation  or  charge  by  the  husband.  See  1  Inst.  187  b. 
ib.  326  a.  Wimbish  and  Talhoy's  case,  Plowd.  Coin.  58  b.  Doe  v.  Parrot  t,  5  Term  Rep.  652.  Green 
v.  King,  2  Black.  Rep.  1211.  Beaumont's  case,  9  Rep.  138.  But  it  would  appear  (notwithstanding 
the  act  against  discontinuances ;  32  Hen.  8.  c.  28.)  that  where  husband  and  wife  are  seised  in  tail 
by  entireties  and  the  husband  alone  levies  a  tine  with  proclamations,  and  the  wife  survives  and  suffers 
five  years  to  elapse  without  re-continuing  the  estate  that  she  is  barred  of  her  right.  Greenley's  case, 
8  Rep.  72.  And  the  issue  in  tail  are  held  to  be  also  barred  by  a  fine  with  proclamation  levied  by  the 
husband  alone.  Greenley's  case.,  ubi  sup.  sed  query,  and  see  supra,  page  24,  note  (f ).  But  a  reco- 
very by  the  husband  alone,  where  he  and  his  wife  are  seised  in  tail  by  entireties,  will  not  bar  either 
the  wife  or  the  heirs  in  tail.  Owen  v.  Morgan,  3  Rep.  5  a.  Where  the  husband  and  wife  are 
tenants  by  entireties  of  a  term  of  years  (Grutt  v.  Lowcroft,  Cro.  Eliz.  287.)  or  other  mere  chattel 
interest,  there  it  is  understood  that  the  husband  alone  may  assign  the  property  and  deprive  his  wife 
of  the  benefit  of  survivorship,  unless  the  property  was  settled  as  provision  for  the  wife  in  case  she 
survived  and  such  settlement  was  male  in  consideration  of  marriage,  or  for  some  other  valuable 
consideration.  Where  a  grant  is  made  to  the  use  of  a  man  and  woman  before  marriage  but  the  use 
does  not  arise  till  after  the  marriage,  there  they  will  n»t  be  tenants  by  entireties.  1  Inst.  187  b. 

(it)  And  if  a  gift  be  made  to  two  men  and  the  heirs  of  their  two  bodies,  the  remainder  to  them  two 
and  their  heirs  ;  they  are  joint-tenants  for  life,  tenants  In  common  of  the  estate  tail,  and  joint-tenants 
of  the  fee.  Co.  Lit.  183  b. 

(jrjAnd  no  cross  remainder  or  other  possibility  shall  be  allowed  between  them.    Co.  Lit.  25  b. 

them 
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them,  and  the  heirs  of  their  bodies;  by  this  they  have 
each  of  them  an  estate  tail  in  common  with  the  other  (y). 

If  lands  be  granted  to  husband  and  wife,  to  have  and  to  j  it  sect  27^ 
hold  to   them,  and  their  heirs  of  their  bodies  issuing,  or  ^o,  29.    Co. 
in  any  such  like  manner ;  by  this  the  wife  hath  an  estate  super  Lit.  26. 
tail,  as  far  forth  as  the  husband.     But  if  it  be  granted   to  J^iflob. 
them,  to  have  and  to  hold  to  them,  and  the  heirs  of  the 
body  of  the  husband,  or  to  the  husband    and  wife,  and 
the  heirs  of  the  husband  which  he  shall  have  by  his  wife, 
or  in  any  such  like  manner ;  by  this  the  wife  hath  only  an 
estate  for  life,  and  the  whole  estate  tail  is  in  the  husband. 
So  vice  versa  if  lands  be  granted  to  husband  and  wife,  and 
the  heirs  of  the  wife  upon  her  body  begotten  by  the  hus- 
band ;  by  this  he  hath   an  estate  for  his  life  only,  and  his 
wife  the  whole  estate  tail.     And  if  lands  be  granted  to  the 
husband,  to  have  and   to  hold  to  him  and  the  heirs  of  his 
body,  on  the  body  of  his  wife  begotten;  or  to  have  and  to 
hold  to  him,  and  the  heirs    of  his  body  begotten  on  the 
wife  he  shall  first  marry ;  or  to  have  and  to  hold  to  him, 
Fse.  and  his  wife  he  shall  first  marry ;  and  the  heirs  of  their 

bodies  begotten;  in  these  cases  the  husbands  have  the 
•whole  estate,  and  the  wives  nothing  at  all.  But  otherwise 
it  is  it  seems  when  the  estate  is  limited  by  way  of  use  to 
a  man  and  his  wife,  that  he  shall  afterwards  marry,  for  by 
this  it  seems  the  wife  shall  take  also. 

If  lands  be  granted  to  A.  a  married  man,  and  to  S.  a  15  H-  7-  10- 
married  wife,  and  to  the  heirs  of  their  bodies  engendered  ; 
by  this  they  have  each  of  them  an  estate  tail  presently 
executed,  and  while  the  wife  of  the  husband,  and  the  hus- 
band of  the  wife  live,  they  shall  hold  it  for  their  lives,  and  if 
they  happen  to  die,  and  these  to  intermarry  and  have  issues, 
their  issues  shall  have  it  according  to  the  intail  (z). 

(y)  So  if  lands  arc  given  to  two  men  and  one  woman,  and  the  heirs  of  their  three  bodies  begotten, 
they  have  several  inheritances.  Co.  Lit.  184  a. 

(z)  Where  lands  are  limited  to  a  man  and  his  wife  for  their  lives  and  the  life  of  the  survivor,  with 
remainder  to  the  heirs  of  their  bodies ;  this  gives  them  a  joint  estate-tail  executed.  Roe  v.  Aistrop, 
2  Black.  Rep.  1228.  And  where  an  estate  is  given  to  husband  and  wife  for  their  lives,  remainder  to 
their  first  and  other  sons  in  tail,  with  remainder  to  the  heirs  male  of  the  bodies  of  the  husband  and 
wife,  in  a  case  like  this  the  husband  and  wife  are  said  to  take  an  estate  tail  executed  sub  modo ;  that  is, 
executed  so  as  not  to  merge  their  life  estates  absolutely  but  executed  only  till  the  birth  of  a  son,  and 
that  upon  the  birth  of  such  son  the  husband  and  wife  become  mere  tenants  for  life,  with  remainder 
to  their  first  and  other  sons  in  tail,  with  remainder  to  the  husband  and  wife  in  tail.  Bon-leu's  cam; 
11  Rep.  80.  If  lands  are  limited  to  husband  and  wife  successively  for  life  (and  not  to  them  jointly 
for  their  lives)  with  remainder  to  the  heirs  of  their  bodies ;  the  husband  and  wife  do  not  take  an 
estate  tail  executed  in  possession  but  a  joint  remainder  in  tail.  Stei-ensv.  Brctridgc,  Raym.  3(i.  In  the 
case  of  an  estate  limited  to  the  husband  and  wife  and  the  heirs  of  the  body  of  the  husband,  the  estate- 
tail  is  solely  in  the  husband.  Owen's  case,  3  Rep.  5.  Ring  v.  Edwards,  Cro.  Car.  320.  Where  the 
limitation  is  to  the  husband  for  life,  with  remainder  to  the  heirs  of  the  body  of  both  the  husband  and 
wife,  in  such  a  case  as  this  there  is  no  estate-tail  in  either  the  husband  or  wife  but  a  contingent  re- 
mainder to  such  person  as  shall  be  the  heir  of  the  body  of  boUi  of  them  ;  and  therefore  if  the  husband 
should  die  first  such  remainder  would  become  void  for  want  of  an  estate  of  freehold  to  support  it ; 
for  the  remainder  in  such  a  case  continues  in  contingency  till  the  death  of  both  the  husband  and  wife  ; 
for  till  the  death  of  the  survivor  it  cannot  be  ascertained  who  will  answer  the  description  of  heir  of  both 
their  bodies.  See  l  Leon.  102.  2  Dyer.  f>4.  and  99.  and  also  see  Frogmorton  v.  IV harry,  3  Wils.  125,  and 
244,  and  Lane  v.  Panuell,  1  Rol.  Rep.  238,  and  438.  In  a  case  (Roe  v.Quartley,  1  Dnrnf.  &  Kast's 
T.  R.  6o(),)  where  there  was  a  devise  to  the  right  heirs  of  husband  and  wife  (but  without  giving  any 
estate  to  the  husband  and  wife  themselves  or  to  either  of  them,)  it  was  held  that  it  was  a  devise  to 
such  person  as  answered  the  description  of  heir  to  both  of  I  htm  ;  the  court  observing  that  the  devise  was 
to  be  construed  in  the  same  way  as  it  lias  been  to  the  ht-irs  of  the  body  of  both  the  husband  and  wife. 
An  only  daughter  therefore  of  the  husband  and  wife  was  held  to  be  entitled  to  the  exclusion  of  a 
daughter  of  the  husband's  by  a  second  wife.  [For  information  on  cases  similar  to  the  above,  see 
feupra,  page  105,  and  note  (x).] 
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EXPOSITION  OF  DEEDS. 

Tf  lands  be  granted  to  A.  and  B.  to  have  and  to  hold  to 
A.  for  life,  the  remainder  to  B.  in  fee :  by  this  A.  shall 
have  the  whole  for  his  life,  and  B.  the  fee-simple  after- 
wards (x). 

As  touching  this  matter,  these  differences  are  to  be 
taken;  between  things  that  are  granted,  and  between  the 
estates :  when  the  things  that  are  granted  are  such  as  lie  in 
grant,  and  take  effect  by  the  delivery  of  the  deed  only,  with- 
out any  ceremony,  or  take*  effect  by  the  same  ceremony  ; 
and  when  not,  but  another  ceremony  is  required  to  the 
perfection  of  the  grant  and  estate,  and  when  there  is  an 
express  estate  made  by  the  deed  in  the  premises  thereof; 
and  when  but  an  implied  estate  only :  as  for  examples,  if 
one  grant  land,  rent,  common,  or  any  such  like  thing,  to 
one  and  his  heirs,  by  the  premises  of  the  deed  to  have  and 
to  hold  to  him  for  life,  or  to  have  and  to  hold  to  him  and 
to  his  assigns,  without  more  words ;  in  this  case  the  ha- 
bendum is  repugnant  and  void,  and  by  this  the  grantee 
shall  have  an  estate  in  fee  simple,  if  livery  of  seisin  and 
attornment  as  the  case  doth  require  be  duly  made,  for 
otherwise  no  estate  at  all,  but  at  will,  will  pass  (?/).  So 
if  a  man  grant  a  rent,  or  any  such  like  thing  that  lieth  iu 
grant,  to  one  and  his  heirs,  to  have  and  to  hold  to  him  for 
years  ;  this  is  a  void  habendum,  and  the  grantee  shall  have 
the  fee-simple.  But  if  a  man  grant  land  to  another  and 
his  heirs,  to  have  and  to  hold  to  him  for  a  certain  number 
of  years ;  in  this  case,  whether  he  make  livery  of  seisin 
or  not,  it  is  a  good  habendum ;  and  by  this  the  grantee 
shall  have  an  estate  for  so  many  years,  and  no  more  (z). 
So  if  one  grant  land,  rent,  common,  or  any  such  like  thing, 
to  one  in  the  premises  of  the  deed,  without  limitation  of 
estate,  (which  in  judgment  of  law  is  an  implied  estate  for 
life)  to  have  and  to  hold  to  him  for  a  certain  number  of 
years,  or  at  will;  this  habendum  is  good,  and  shall  stand 
with  the  premises,  and  qualify  it ;  and  by  this  the  grantee 
shall  have  but  a  lease  for  years,  or  at  will,  as  the  habc.n- 
dum  is.  And  if  one  grant  land  by  the  premises  of  a  deed 
to  one  and  his  heirs  of  his  body,  to  have  and  to  hold  to 
him  and  his  heirs ;  this  habendum  shall  stand,  and  this 
shall  be  taken  an  estate  tail,  and  a  fee-simple  expectant. 
So  vice  versa,  if  land  be  granted  to  one  and  his  heirs,  to 
have  and  to  hold  to  him,  and  his  heirs  of  his  body ;  this 
shall  be  construed  an  estate  tail,  and  a  fee-simple  expec- 
tant, and  so  both  shall  stand  together  (a). 

If  lands  be  given  to  B.  and  his  heirs,  to  have  and  to 
hold  to  B.  and  his  heirs,  and  if  he  die  without  heirs  of  his 
body,  that  it  shall  revert  to  the  donor,  it  seems  this  is  a 
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(y)  If  a  grant  is  made  to  a  man  and  his  heirs,  hulendum  to  him  and  his  heirs  to  the  use  of  him  and 
his  heirs  for  the  lives  of  others,  this  use  is  a  limitation  at  the  common  law  and  the  grantee  merely 
takes  an  estate  for  the  lives  of  the  ceituis  que  vie  ;  but  if  remainders  over  had  been  limited  after  the 
estate  for  lives,  in  that  case  the  grantee  would  have  had  a  seisin  in  fee  in  order  to  supply  the  uses 
in  remainder,  and  instead  of  taking  the  estate  which  was  limited  to  himself  for  the  lives  ofothcrs,  as 
an  estate  at  the  common  law  he  would  take  it  under  the  statute  of  Uses. 

(z)  Que.re  of  the  above,  and  see  supra,  page  75,  note  (a). 

(a)  See  supra,  page  75,  note  (a). 

N  fee 
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fee  tail  only,  and  no  fee  simple  expectant.  Vohmtas  dona- 
toris  in  charta  doni  sui  manifesto  expressa  obscrvanda  est. 

If  a  lease  for  years  be  made  of  land,  and  then  the  lessor  Co.  10. 107. 
by  the  premises  of  the  deed,  granteth  the  land  to  another,  108> 
to  have  and  to  hold  the  reversion  of  the  land  to  him,  4'c- 
for  life;  this  habendum  shall  stand,     80  if  by  the  premises 
of  (he  deed,  the  reversion  be  granted,  to  have  and  to  hold 
the  land  itself,  this  is  good  and  both  shall   stand  together ; 
but  nothing  is  granted  in  either  case  but  the  reversion. 

If  the  next  advowson  of  a  church  be  granted  to  three,  to  Dier  304. 
hare  and  to  hold  to  them,  and  either  of  them,  jointly  and  Co.  5.  19. 
severally;  this  is  joint  and  the  habendum  is  void.     fAnd  t  Co.  2.  55. 
•  *  P.  114.     yet  if  one  grant  land  to  two  by  *  the  premises  of  the  deed,  1 183' 

To  have  and  to  hold  to  one  of  them  for  life,  the  remainder 
to  the  other  for  life ;  this  is  not  repugnant,  but  shall  stand 
together,  and  make  the  estates  several,  and  in  remainder 
one  after  another.  So  if  a  lease  be  made  to  two,  to  have 
and  to  hold  the  one  moiety  to  the  one,  and  the  other 
moiety  to  the  other ;  by  this  they  have  several  estates. 
Expressum  facit  semper  cessare  taciturn. 

If  a  man  have  a  lease  for  years  of  land,  and  he  reciting  Dier?72. 
this,  by  the  premises  of  the  deed  doth  grant  all  his  estate  Plow-  5^°- 
in  the  land,  to  have  and  to  hold  the  land  or  the  term  after 
his  death,  or  for  part  of  the   time  only ;  in  this  case  the 
habendum   is  void,  and  the  whole  estate  doth  pass  imme- 
diately by  the  premises  (b). 

If  a  tenant  for  life  surrender  a  moiety  of  his  land,  and  i)jer  256. 
the  lessor  grant  it  all  to   a  stranger,  to   have  and  to  hold 
the   one  moiety  for  life,  and  the  other  moiety  for   forty 
years  after  the  death  of  the  tenant  for  life;  this  habendum 
shall  stand  and  enure  according  to  the  grant. 

If  a  man  seised  of  land  in  fee  make  a  lease  fof  life  of  it  Curia  Pasch. 
to  one,  and  after  £rant  the  reversion  of  it  to  another,  to  7  Jac.  Co.  B. 
have  and  to  hold  the  reversion  and  the  tenements  aforesaid 
citm  post  mortem,  forisfacf,  Sfc.  vacare  accidcrit;  in  this 
case,  the  habendum  and  premises  may  stand  together  (c). 
It  is  usual  in  the  habendum  of  a  deed  to  set  down  to  what 
use  the  party,  to  whom  the  deed  is  .made,  shall  have  the 
thing  granted.  But  touching  this,  and  the  matters  that  do 
concern  uses,  see  Use,  infra,  at  large.  And  see  also  more 
for  the  exposition  of  deeds  in  Testaments,  numb.  8.  Grant, 
Note.  numb.  4.  Leases,  cap.  14.  numb.  4.  And  here  note,  that 

parol  agreements  and  conveyances  have  the  same  con- 
struction for  the  most  part  made  upon  them,  as  are  made 
before  upon  deeds.  And  therefore  if  a  man  by  word  of 
mouth,  without  any  writing,  grant  all  his  land  in  Dale  to 
/.  S.  to  have  and  to  hold  to  him  for  life,  but  doth  not  say 
for  whose  life ;  this  shall  have  the  same  construction  as 
such  a  grant  made  in  writing  hath  (d). 

(i)  Whether  the  habendum  would  be  bad  or  not,  depends,  it  is  conceived,  upon  the  question,  whe- 
ther a  person  who  has  a  term  of  years  can  make  a  grant  or  assignment  of  the  term  to  commence  in 
futuro*  From  the  case  of  Jermyn  v.  Orchard,  (Show.  Parl.  Ca.  1.  26)  it  would  appear  he  cannot:  but 
see  Plow.  Com.  524.  which  seems  to  countenance  a  contrary  opinion, 

(c)  On  the  subject  of  repugnancy  between  the  premises  and  the  habendum,  see  supra,  page  75, 
note  (a). 

(d)  Before  the  act  of  the  29  Car.  2.  c.  2.  (called  the  statute  of  Frauds)  the  grant  would  have  been  for 
the  life  of  the  grantee  or  grantor,  according  to  the  estate  whifh  the  grantor  had  in   the  premises  : 
Sec  supra,  page  105,  note  (a)  :     But  since  this  uct  no  estate  or  interest  in  lands  can  be  created  by 
parol,  except  leases  not  exceeding  three  years. 

This 
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Plow.  171. 
21  H.  7.  25. 
27  H.  8.  19. 
Dier  45. 


*  So  held  in 
the  case  of 
Blind,  M. 
8  Car.  B.R. 


27  H.  8.  19. 


b  Pas.  21  Jac. 
Hudson  & 
Brent,  B.R. 
Co.  10. 107. 


*  • 


flu's  is  always  taken  most  in  advantage  of  the  feoffee,  In  the  rewrva- 
grantee,  lessee,  #c.  and  against  the  feoffor,  grantor,  tionofrent: 
lessor,  Sfc.  and  yet  so  as  the  rent  be  paid  during  the  time, 
And  therefore  if  the  reservation  be  only  to  the  feoffor, 
grantor,  fyc.  and  the  deed  do  not  say  also  [to  his  heirs,  ex- 
eeutors,  fyc.]  this  reservation  shall  continue  only  for  the 
life-time  of  the  grantor  and  shall  determine  with  his  death. 
And  so  also  it  is  where  the  reservation  is  to  the  feoffor,  or 
his  heirs,  in  the  disjunctive  ;  for  in  this  case  the  rent  shall 
continue  only  during  the  life  of  the  grantor  (e).  And  yet 
if  one  make  a  lease  for  years  rendering  rent  yearly  during 
the  said  term,  to  the  lessor,  or  his  heirs,  or  executors; 
this  is  a  good  reservation  during  all  the  term,  by  reason  of 
these  words  [during  the  term]  (  /).  So  if  the  feoffor  or 
lessor  be  *  seised  in  fee,  and  make  a  feoffment  in  fee,  or 
lease  for  life  or  years,  rendering  rent  to  the  feoffor,  er 
lessor,  or  his  executors  or  assigns  ;  in  this  case  the  rent 
shall  continue  only  for  the  life  of  the  lessor.  But  if  the 
reservation  be  to  the  feoffor,  or  lessor,  his  heirs  and  as- 
signs, in  the  copulative,  or  in  the  disjunctive  to  him,  or 
his  heirs,  or  to  him  and  his  successors  (if  it  be  the  lease  of 
a  corporation)  during  the  term  ;  then  all  the  assignees  of 
the  reversion  shall  enjoy  it.  And  if  the  reservation  be 
thus,  yielding  and  paying  so  much  rent  (without  any  more 
words,)  this  shall  be  taken  for  all  the  time  of  the  estate, 
and  shall  go  to  him  in  reversion  accordingly.  And  if  the 
reservation  be,  rendering  so  much  rent  during  the  said 
term,  and  doth  not  say  to  whom;  in  this  case  it  shall  be 
construed  to  be  to  him  that  hath  the  reversion,  and  ac- 
cordingly it  shall  be  paid  and  shall  continue  during  the 
term  (g).  *  But  if  A.  be  seised  of  land  in  fee,  and  make  a 
lease  for  years  of  it,  rendering  rent  to  A.  [without  saying 
to  his  heirs,  Sfc.~\  during  the  said  term  ;  this  rent  shall  con- 
tinue only  during  the  life  of  A.  and  no  longer.  And  yet  if 
A.  be  possessed  of  a  term  only,  and  make  an  under  lease 
or  assignment  with  such  a  reservation,  Quere. 

If  the  reservation  be  thus,  yielding  and  paying  twenty 
shillings  during  the  said  term,  omitting  the  word  [yearly] 
this  shall  be  taken,  to  be  not  once  only,  but  yearly  during 
the  term,  and  accordingly  it  must  be  paid.  b  And  if  a 
lease  be  made  for  years,  rendering  in  every  middle  of  the 
year,  quolibet  medio  Anni  .£20,  this  shall  be  paid  during 
the  term. 

If  one  by  deed  indented  grant  lands  to  A.  to  have  and 
to  hold  to  him  for  life,  the  remainder  to  B.  and  the  heirs 
of  his  body,  and  for  default  of  such  issue,  to  remain  to  D. 
in  tail,  or  for  life,  yielding  therefore  yearly,  Sfc.  in  this 
case  the  reservation  shall  extend  to  all  the  estates. 


(e)  The  word  "  or,"  it  is  conceived,  would  be  considered  as  a  mistake,  and  would  be  construed 
conjunctively,  (see  supra,  page  85,  note  (d),)  and  the  reservation  would  be  good  during  the  term. 

( /)  It' the  rent  Is  made  payable  yearly,  without  saying  during  the  term,  the  payment  must  neverthe- 
less be  made  during  the  term.  Moor,  459. 

0,')  To  reserve  the  rent  generally,  without  saying  to  whom,  is  in  most  cases,  especially  in  leases 
under  powers,  the  best  way ;  and  the  rent  will  belong  to  the  person  who  for  the  time  being  is  en- 
titled to  the  reversion  expectant  upon  the  term  :  and  see  supra,  page  79,  note  (q). 

N  '2  If 
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If  a  loase  be  made  the  10th  day  of  August,  rendering  Dier  ir>o. 
rent  at  our  Lady-day  and  Michaelmas  ;  in  this  case  albeit  Co.  5.  ill. 
our  Lady-day  be  first  named,  yet  the  first  payment  shall  super  Lit.  217. 
be  at  Michaelmas  next  after  the  making  of  the  deed. 

If  the  reservation  be  at  Michaelmas,  or  within  twenty  Per  Williams 
days  alter:  in  this  case  the  20th  day  shall  be  taken  exclu-  &  YelviTton, 
she.  But  if  the  rent  be  to  be  paid  at  Michaelmas  or  by  jjjgt.  contr*. 
the  space  of  twenty  days  after,  in  this  case  the  20th  day  9  jac.  B.  K.' 
shall  be  taken  inclusive.  Co.  10.  106. 

If  a  lease  be  made  in  December,  from  the  Nativity  of 
Christ  next  for  one  year  with  this  addition,  e,t  si  in  fine 
dicti  aunt  amlxc  partcs  agrcarent  quod  eadcm  dimissio  forct 
renovata  tune  habeud'  Sf  tenend'  prcmissa  dicto  I.  S.  (the 
lessee)  ab  fy  post  dictum  festum  tune  proxim.  set/vend,  -um/uc. 
fiUKm  trium  annorum.  reddendo  iitde  annuatim  durante  dicto 
termino  diet.  W.  S.  Sfc.  in  this  case,  the  reservation  shall 
relate  to  both  the  terms;  and  the  rent  shall  be  paid  the 
first  year,  although  they  do  not  agree  to  renew  the  lease. 

P.  116.  If   two  joint-tenants  by  deed  poll,  or  by  word  (Ji),  make  Co.  super 

a  lease  for  life,  reserving  a  rent  to  one  of  them  ;  this  shall  Lit.  214. 
go  to  them  both(i).  So  if  one  of  them  be  tenant  for  life, 
aud  the  other  in  fee,  and  they  join  in  a  lease  for  life  ;  or 
gift  in  tail  reserving  a  rent;  the  rent  shall  enure  to  them 
both.  But  if  tenant  for  life,  and  he  in  reversion,  join  in 
a  lease  for  life,  or  gift  in  tail  by  deed  reserving  a  rent,  the 
rent  shall  enure  to  the  tenant  for  life  only,  during  his  life, 
and  after  to  him  in  reversion. 

If  two  tenants  in  common  make  a  lease  of  their  land  Plow.  m. 
rendering   twenty  shillings  rent;    this   shall  be   but  one  '^9- 
twenty  shillings,  and  not  two  twenty  shillings.     So  if  the         10-  10ti* 
lease   be  rendering  a  hawk  or  a  horse :  by  this  they  shall 
have  but  one  hawk,  or  one  horse,  and  not  two  hawks  or 
two  horses,  as  it  shall  be  in  cases  where  they  do  join  in 
the  grant  of  such  things  out  of  their  land. 

If  one  make  a  gift  in  tail  of  two  acres  of  land,  the  one  Co.  10. 106. 
at  the  common  law,  and  the  other  in  borough  English, 
rendering  an  ox  to  him  and  his  heirs,  and  the  donee  having 
two  sons  die,  and  the  eldest  son  doth  inherit  the  one  acre, 
and  the  youngest  son  doth  inherit  the  other ;  in  this  case 
the  donor  and  his  heirs  shall  have  but  one  ox,  Sfc. 

If  one  make  a  lease  of  land  for  years  if  the  lessee  live  Co.  10.  137, 
so  long,  and   after  the  lessor  by  his  deed  indented  doth  K>a. 
grant  the  land  to  another,  to  have  and  to  hold  the  reversion 
to  the  grantee  for  his  life  cum  post  mortem,  fyc.  aut  uliter 
tta-idrtit  vacare  reddcnd'  inde  annuatim  to  the  grantor  and 
his  heirs  cum  rcversio  prcdicla  acciderit,  i)s.  4d.  per  annum  ; 
in  this  case  this  reservation  of  rent  shall  not  begin  before 
the  reversion  happen  in  possession.  j3  H.  4. 

If  rent  be  reserved  to  be  paid  at  two  terms,  and  it  is  not  Avowry  24O. 


(A)  See  the  statute  of  Frauds,  (29  Car.  2.  c.  2.)  which  prohibits  the  making  of  leases  by  parol  for 
more  than  three  years. 

(i)  In  respect  of  the  joint  reversion  :  So  a  surrender  to  one  of  them  shall  enure  to  them  both  :  Co. 
Lit.  214  a.  But  if  the.  lease  be  by  deed  indented  of  them  both,  and  the  reservation  to  one  of  them 
only,  it  shall  enure  to  him  only  to  whom  it  is  made.  Lit.  §  546.  and  see  further  for  the  reason  and 
authorities  on  this  point,  Gilb.  on  Rents,  63.  Bac.  Abr.  Kent  (G.)  Viii.  Abr.  tit.  Reservation  (E.) 

said 
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Co.  8.  9*.  10.     said  by  equal  portions ;  yet  it  shall  be  so  taken,  and  it  mnst 

??•    "?*V,     be  so  paid  (A). 

])oneo7.  Fitz.        TJ-  t  ir  j?  *  i       i  ,  T      .,1 

Done  2.  **  one  "e  Possesse"  °*  a  term  of  years  of  land,  and  I»  other  re- 

grant  it  by  deed  to  /.  S.  for  his  life,  and  after  his  death  to  sPects- 
/.  D.  in  this  case  the  whole  term  is  granted  to  /.  S.  and  his 
executors,  administrators,  and  assigns  shall  have  it  and 
not  1.  D  (/).     But  if  a  term  were  so  devised  by  will,  contra.  Devise. 
And  if  one  give  or  grant  to  another  his  horse,  or  his  books  Remainder, 
for  his  life,  and  that  after  his  death  they  shall  remain  to 
another,  the  remainder  is  void,  and  the  iirst  shall  have  it 
for  ever,  for  the  gift  or  grant  of  such  thing  for  an  hour  is 
the  gift  of  it  for  ever  (m). 

See  more  in  Use,  number  7.  (n). 

And 

(k)  It  is  observed,  in  the  preface  to  Ld.  Ch.  Baron  Gilbert's  Treatise  on  Rents,  that  there  is  no 
part  of  the  law  more  extensively  useful,  and  iiiterestinz,  than  that  of  rents,  and  yet  perhaps  no 
part  in  which  those  niceties  and  distinctions,  that  are  cssentiiil  both  to  rights,  and  the  means  of  reco- 
vering them,  are  less  understood.  Those  who  wish  to  obtain  a  clear  knowledge  of  the  doctrine  of 
renvs,  and  the  practice  respecting  them,  will  tind  very  considerable  assistance  in  that  excellent  book, 
and  in  another  small  Treatise  of  the  same  author  on  distresses  and  replevin.  See  also  the  statutes  of 
32  H.  8.  c.  37.  2  W.  &  M.  c.  5.  4,  Ann.  e.  16.  $  10.  %  Ann.  c.  14.  4  Geo.  2.  c.  28.  11  Geo.  2-  c.  19. 
20  Geo.  1.  c.  52.  §  42.  and  see  further  infra,  in  the  chapter  on  Leases. 

(0  If  an  interest  in  a  term  of  years  in  esse  can  be  made  to  commence  in  futuro  (see  supra,  page  78, 
note  (1))  in  that  case  it  is  conceived  J.  S.  would  only  take  the  term  for  so  many  years  as  he  lived,  and 
then  J.  D.  would  take  it  in  remainder.  By  assigning  however  the  whole  term  to  a  trustee  it  is  quite 
clear  that  the  equitable  or  beneficial  interest  may  be  limited  to  one  for  life  with  remainders 
over.  So  in  a  will,  it  is  well  settled  that  a  term  of  years  may  be  devised  to  one  for  life  with  re- 
mainders over. 

(m)  Query  of  this,  and  see  the  last  note ;  for  if  a  particular  interest  with  remainders  over  can  be 
limited  at  iuw  in  a  term  of  years,  there  can  be  no  doubt,  it  is  apprehended,  but  the  same  may  be  done 
in  the  case  of  any  other  chattel  interest.  However  by  way  of  trust,  or  by  will  it  may  clearly  be  done. 

(n)  It  may  not  be  improper  to  subjoin  some  account  of  the  several  acts  of  parliament  for  registering 
deeds  and  wills. 

The  first  statute  in  order  of  time  is  that  of  2  &  3  Ann.  c.  4.  "  For  the  public  registering  of  all 
tl  deeds,  conveyances,  and  wills,  that  shall  be  made  of  any  honors,  manors,  lands,  or  hereditaments 
"  within  the  West  riding  of  the  county  of  York  after  the  29th  of  September,  1704,"  It  enacts,  that  u 
memorial  of  all  deeds,  and  conveyances  which  shall  be  made  after  the  29th  of  September,  1704,  and  of 
all  wills  and  devises  in  writing,  where  the  devisor  or  testator  shall  die  after  the  said  29th  of  September, 
whereby  any  honors,  manors,  fyc.  in  the  said  West  riding  may  be  any  way  affected  in  law  or  equity,  may, 
at  the  election  of  the  parties  concerned,  be  registered  in  manner  directed  by  that  act,  and  that  every 
deed  or  conveyance,  shall  be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  a  valuable  consideration,  unless  such  memorial  thereof  shall  be  registered  as  by 
the  act  is  directed,  before  Uje  registering  of  the  memorial  of  the  deed  or  conveyance,  under  whieli 
snch  subsequent  purchaser  or  mortgagee  shall  claim  ;  and  that  every  devise  by  will  of  the  honors,  fyc. 
contained  in  any  memorial  so  registered,  that  shall  be  made  and  published  after  the  registering  of 
such  memorial,  shall  be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee 
for  valuable  consideration,  unless  a  memorial  of  such  will  be  registered  in  such  manner  as  by  the  act 
is  directed.  The  act  docs  not  -extend  to  any  copyhold  estates,  nor  to  any  leases  at  a  rack  rent,  nor 
to  any  lease  not  exceeding  tiventy-one  years,  where  the  actual  possession  and  occupation  goes  along 
vrith  the  lease.  It  directs  that  memorials  of  wills  registered  within  six  months  after  the  death  of 
•every  respective  testator,  dying  within  the  kingdom  of  England,  dominion  of  Jl'ales,  or  town  of 
Berwick-upon-Ticeed,  or  within  three  years  after  the  death  of,  every  respective  testator  dying  in  parts 
icyond  the  seas,  shall  be  as  valid  against  subsequent  purchasers,  as  if  the  same  had  been  registered 
immediately  after  the  testator's  death. 

The  statute  of  5  Ann.  c.  18.  is  for  enrolment  of  bargains  and  sales  within  the  West  Riding  of  the 
county  of  York,  in  the  register-office  there,  and  for  making  the  said  register  more  effectual. 

The  statute  of  6  Ann.  c.  35.  establishes  a  register  for  the  East  Riding  of  the  county  of  York,  and  for 
the  town  and  county  of  King ston-upon- Hull,  for  all  deeds  and  wills  of  lands  therein,  which  shall  be 
made  and  executed  after  the  29th  of  September,  1708,  on  the  same  plan,  and  under  nearly  the  same 
regulations,  as  in  the  before-mentioned  act ;  and  this  act  directs,  that  all  the  clauses  and  provisions 
contained  in  it,  which  are  not  provided  for  or  contained  in  the  said  acts  of  2  and  3  Ann.  c.  4.  and 
b  Ann.  c.  18.  shall  extend  to  lands  in  the  West  Riding,  M  effectually  as  if  they  had  been  inserted  iu 
the  said  acts  for  establishing  the  register  in  the  West  Riding. 

The  statute,  7  Ann.  c.  20.  establishes  in  like  manner  a  register  for  the  county  of  Middlesex,  after  the 
29th  of  September,  1709,  with  an  exception  not  only  of  copylwld  estates,  leases  at  a  rack  rent,  and  leases 
not  exceeding  twenty-one  years,  as  in  the  several  acts  before-mentioned,  but  with  an  additional  exception 
.of  the  chambers  in  Serjeunt's~Jnn,  the  Inns  of  Court,  01  Inns  of  Chancery. 
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And  it  is  now  time  that  we  come  to  the  other  parts  of  a 
deed  and  first  to  a  condition. 

The  statute  of  8  Geo.  2.  c.  6-  establishes,  in  like  manner,  a  register  for  the  North  Riding  of  the 
county  of  York,  after  the  29th  day  of  September,  1736. 

By  these  statutes  there  is  not  anytime  limited  for  registering  deeds;  [in  the  case  of  wills  it  is 
otherwise,]  it  is  therefore  obvious,  from  an  inspection  of  the  acts,  how  necessary  it  is  that  deeds  should 
be  registered  immediately  on  their  being  executed;  to  enforce  this  the  more  strongly,  it  may  not  be 
usekss  to  observe,  that  if  a  subsequent  conveyance  or  mortgage  should  be  executed  for  a  valuable 
consideration,  and  from  inattention  or  delay  of  the  first  purchaser  or  mortgagee -in  not  immediately 
registering,  the  second  purchaser  or  mortgagee  should  register  first ;  in  such  a  case  the  second  pur- 
chaser or  mortgagee  would  clearly  acquire  the  legal  estate,  and  if  he  had  wo  notice  of  the  first 
purchase  or  mortgage  and  there  was  no  fraud,  equity  would  not  take  from  him  the  advantage 
which  he  had  acquired  at  law  by  the  prior  registration  of  his  conveyance  or  mortgage.  The  limits  of  ;i 
note  not  admitting  of  more  than  a  brief  notice  of  the  above  acts,  Mr.  Sudden's  valuable  work  on 
Vendors  and  Purchasers  is  referred  to  for  fuller  informatioii  upon  them  ;  and  see  also  Kigjje  on  the 
Register  Acts. 
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law.  Co.  super 
Lit.  201. 


27  H.  n.  16. 
Co.  270. 


Co.  super  Lit. 
i>ot.     Plow. 
Cultbirst's 
case,  Co.  8. 43. 


A    CONDITION  is  a  kind  of  law,  or  bridle,  annexed  i.  Condition. 
•*"*•  to  one's  act,   staying  or   suspending  the  same,   and  Quid. 
making  it  uncertain  whether  it  shall  take  effect  or  no;  or, 
as  others  define  it,  it  is  modus,  a  quality  annexed  by  him 
that  hath  estate,  interest,  or  right,  to  the  land,  fyc.  whereby 
an  estate,  Sfc.  may  either  be  created,  defeated,  or  enlarged 
upon  an  uncertain  event.     And  this  doth  differ  from  a  Limitation, 
limitation,  which  is  the  bounds  or  compass  of  an  estate,  Quid. 
or  the  time  how  long  an  estate  shall  continue  (a).     And . 
this  sometimes  is  contained  in  a  testament  or  will,  and 
sometimes  in  a  deed.     And  when  it  is  in  a  deed  it  hath  no 
proper  place  assigned  it,  but  it  may  be  in  any  part  of  the 
deed ;  howbcit  for  the  most  part  it  is  placed  next  after  the 
habendum,  or  next  after  the  reservation  of  the  rent.     It  is 
also   sometimes  annexed  to  and  depending  upon  estates; 
and  sometimes  annexed  to  and  depending  upon  recogni- 
zances, statutes,  obligations,  contracts,  and  other  things  : 
conditions   are  also  contained  in  acts  of  parliament  and 
records.     But  of  these  we  speak  not  here  in  the  ensuing 
matters,  which  are  especially  to  be  applied  to  such  condi- 
tions as  are  usually  contained  in  deeds  and  annexed  to  the 
reality,  i.e.  to  estates  in  fee-simple,  fee-tail,  for  life,  or 
years. 

And  of  these  conditions  there  are  divers  kinds,  for  2.  Quotupkx. 
some  are  in  deed  or  express,  i.  e.  when  the  condition  is 
expressed  by  the  party  in  legal  terms,  and  by  express 
words  in  writing,  or  without  writing,  knit  to  the  estate ;  as 
if  I  eufeoff  a  man  of  land,  rendering  rent  at  a  day,  on  con- 
dition, that  if  it  be  not  paid,  it  shall  be  lawful  for  me  to 
re-enter.  And  some  are  in  law  or  implied,  i.e.  when  the 
condition  is  taciti  created  by  the  law,  without  any  words 
used  by  the  party  (i).  The  first  sort  of  conditions  also  are 
some  of  them  precedent,  or  executed,  i.  e.  when  the  con- 
dition must  be  fulfilled  ere  the  estate  can  take  effect;  as 
where  an  agreement  is  between  me  and  /.  &  that  if  he 


(a)  For  the  distinction  between  a  condition,  and  a  conditional  limitation,  see  note  at  the  end  of 
the  chapter,  and  also  Bac.  Abr.  Conditions  (H.)  and  further  1  Atk.  374,  383. 

(i)  Conditions  implied  or  conditions  in  law  are  those  which  are  created  by  the  common  or  statute 
law  without  any  express  words.  Thus  to  the  grant  of  every  estate  is  annexed  by  law  an  implied 
condition  that  the  grantee  shall  not  commit  felony  or  treason.  Litt.  s.  325. 

Lord  Coke  says  that  there  is  a  condition  in  law  or  an  implied  condition  annexed  to  every  estate  tail 
after  possibility  of  issue  extinct,  and  also  to  every  estate  by  the  curtesy,  in  dower,  for  life,  or  years, 
that  if  the  tenants  of  these  estates  alien  in  fee  or  claim  in  a  court  of  record  a  greater  estate  than  they 
are  respectively  entitled  to  they  shall  forfeit  their  estates,  and  the  person  in  remainder  or  revei>iou 
may  enter.  1  Inst.  <Jo3  b.  And  where  a  strant  of  lands  is  made  to  a  corporation  a  condition  is  an- 
aiexed  by  law,  that  if  the  corporation  ceases  to  exist  the  land  shall  revert  to  the  donor  or  hi-s  heirs. 
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pay  me  ,€10  at  Michaelmas,  he  shall  have  such  a  ground 
of  mine  for  ten  years ;  or  where  I  make  a  lease  of  land 
to  /.  S.  for  ten  years,  provided  that  if  he  pay  me  .£10  at 
Michaelmas,  he  shall  have  the  land  to  him  and  his  heirs ; 
and  in  these  cases,  by  the  performance  of  the  condition 
the  estate  is  acquired  (c).     And  some  of  them  are  subse- 
quent, and  executory,  i.  c.  when  the  estate  is  executed, 
but  the  continuance  thereof  dependeth  upon  the  breach 
*  P.  118.      or  *  performance  of  the  condition-;    as  where  a  lease  is 
made  for  years,  on  condition  that  the  lessee  shall  pay  £10 
to  the  lessor  at  Michaelmas,  or  else  his  lease  shall  be  void ; 
and  in  this  case  by  the    performance    of   the  condition 
the  estate  is  held  and  kept.     These  conditions  also  are 
some  of  them   in  the   affirmative,   L  c.  that  do  consist  of 
doing,  as  provided  that  the  lessee  shall  pay  the  rent,  or 
pay  £10  to  the  lessor,  &c.     And  some  in  the  negative,  ?'.  e, 
that  consist  of  not  doing,  as  provided  that  the  lessee  shall  not 
alien,  &c.     And  some  of  them  are  in  the  affirmative,  which 
imply  a  negative,  as  provided  that  if  the  rent  he  unpaid, 
that  the  lessor   shall  re-enter,  which  implieth  a  negative, 
viz.  not  paid.     Conditions  also  are  some  of  them  collateral, 
L  c.  when  the   act  to  be  done  is  a  collateral  act,  as  that 
the  party  shall  pay  £10,  go  to  Rome,  or  the  like.     And 
some  are  inherent,  i.  e.  such  as  are  annexed  to  the  rent 
reserved  out  of  the  land  whereof  the  estate  is  made.    And 
some  of  them   also  are  restrictive  and  contain  a  restraint, 
as  that  the  lessee  shall  not  alien,  or  do  waste,  or  the  likr. 
And  some  are   compulsory,  as  that  the  lessee  shall  pay  to 
the  lessor  £10  such  a  day,  or  his  lease  shall  be  void.     And 
some  of  them  be  single,  i.  c.  to  do  one  thing  only.     And 
some  copulative,  i.  c.  to  do  divers  things.     And  some  dis- 
junctive, i.  c.  when  one  thing  of  divers  is  required  to  be 
clone  (rf).     And  some  conditions  make  the  estate  where-  Co.  super 
unto  they  arc  annexed  voidable  only,  by  entry  or  claim.     ll<  201* 
And  some  of  them  make  the  estate  void,  ipso  facto,  without 
entry  or  claim.      And  sometimes   they  tend   to  destroy 
estates,  sometimes  to  make,  or  to   enlarge  estates,    and 
sometimes  neither  to  make  nor  destroy,  but  only  to   clog 


(c)  Where  the  condition  must  be  performed  before  the  estate  ran  commence,  it  is  called  a  condition 
precedent;  as  where  an  estate  is  limitted  to  A.   upon  condition  of  his  marrying B,  there  the  marriage 
with  B.  is  a  condition  precedent,  and  till  the  marriage  takes  place  no  estate  vests  in  A.     See  Show. 
Parl.  Cas.  83.  and  sec  further  1  P.  Wms.  2ft i.   '2  Atk.  18.    1  Vts.  sen.  4.   2  Bro.  Rep.  67.     But  where 
the  effect  of  a  condition  is  either  to  enlarge   or  defeat  an  estate  already  created,  it   is  then  called  a 
condition  subsequent.    See  Sfiriny  v.  Cu-sar,  1  Roll.  Abr.  413.  A  copyholder  in  borough  English  siirrcu- 
dercd  to  the  use  of  himself  tor  life,  and  after  to  the  use  of  his  eldest  son  and   his  heirs  if  he  lived  to 
the  age  of  twenty-one,  provided  and  upon  condition  that  if  he   died  before  twenty-one  it  should  re- 
main to  the  surrenderor  and  his  heirs.     It  was  resolved  that  though  by  the  first  wcrds  it  seemed  to  be 
a  condition  precedent,  yet  upon  all  the  words  taken  together,  it  was  net  ;  but  that  the  eldest  son  took 
an  immediate  vested  estate  to  be  defeated  upon  a  condition  subsequent.    Edwards  v.  Hammond,  3  Lev. 
132.     But  for  further   information   respecting  the  nature  und   doctrine  of  conditions  precedent  and 
subsequent,  see  2  P.  Wins.  419,  626.     1  Vcrn.  83.     .3  Chan.  Ca.  ISO.    3  Lev.  13'2.     l  Wood,  '273.     Ca. 
Tenp.  Tub.  166.     Swinb. '267.     Kq.  Cft.   Abr.   Conditions  (B).      Bac.  Abr.  Conditions  (I)  Vin.  Abr. 
Conditions  (T.)  Com.  Dig.  Conditions  (B.)    Fearnc  on  Conting.  Remain.  3d  edit.  313.     2  Burr.  899. 
4  Burr.  1930.     1  Wils.  part  1.  p.  10.5,  136. 

(d)  If  the  condition  be  in  the  copulative,  and  it  is  not  possible  to  be  so  performed,  it  shall  be  taken 
in  the  disjunctive.     See  fully  as  to  conditions  copulative  and   disjunctive,  Vin.  Abr.  Conditions  (S.  b.) 
and  Y.  b.  2.);  and  sec  also  iiil'ra,  page  133,  notes  (a)  ami  (b),  and  page  138,  notes  (q)  and  (r). 

estates, 


CHAP.  vi. 


Lit.  sect.  327. 


Co.  8.  44.  3,6.5. 
Lit..325.  378. 

*'  N*  B>  *°0' 


Co.  4.  121. 


«tH.r.  24. 

*^f'k'  s.^ct' 

' 


1'e.rk.  sett. 
28  *• 

I  it  2?  4" 
1'crk.  sect. 
724.    Co.  a. 
i)8.  Dier  242 


Co.  2.  74. 
Co.  super 
Lit.  274. 


OF  A  CONDITION. 

estates,  as  where  a  lease  is  made  rendering  rent  on  a  day, 
on  condition  it'  it  be  not  paid  that  the  lessor  shall  enter  on 
the  land  and  keep  it  till  the  rent  be  paid.  And  all  these 
ways  conditions  may  be  lawfully  made,  Incsse  potest  do- 
naiioni  modus,  conditio  sive  causa, 

The  conditions  in  law,  or  implied,  are  either  by  com- 
nion  law,  or  by  statute  laws.  The  first  sort,  are  some  of 
them  founded  ou  skill,  as  where  an  office  is  granted,  there 
is  a  condition  tacit  £  implied,  that  if  the  grantee  doth  not 
execute  it  faithfully  according  to  the  trust,  the  grantor  may 
put  him  out.  And  some  are  without  skill,  as  where  an 
estate  is  made  for  life  or  years  of  land,  there  is  this  con- 
dition implied,  that  if  the  lessee  do  waste,  he  shall  forfeit 
the  place  wasted,  or  if  the  lessee  make  a  feoffment  of  the 
land,  he  shall  forfeit  his  estate,  and  the  lessor  shall  enter. 
And  where  an  estate  is  made  in  fee  of  land  ;  this  condition 
is  implied,  that  the  feoffee  shall  not  alien  it  in  mortmain. 
And  these  conditions  do  sometimes  give  a  recovery,  and 
no  entry,  as  in  the  case  of  waste.  And  sometimes  they 
give  an  entry  and  no  recovery,  as  in  the  case  of  alienation 
in  mortmain.  In  the  case  of  exchange  also  there  is  a  con- 
dition in  law,  for  which  see  Exchange. 

It  is  a  general  rule,  that  when  a  man  hath  a  thing  he 
may  condition  with  it  as  he  will.  Conditions  indeed  there- 
fore  may  be  annexed  to  things  inheritable,  to  frank  tene- 

ments,  or  to  chattels  real  and  personal  :  as  for  example, 
•f      c     jv         A.  •     f          -iv  •      A.   -i          i  e      ttf      \.  i 

if  a  feoument  in  tee,  gitt  in  tail,  or  lease  for  life,  be  made 

of  lands  or  tenements,  or  a  grant  be  of  a  rent,  common, 
or  the  like  thing,  in  fee-simple,  fee-tail,  or  for  life,  these 
things  may  be  done  upon  condition.  So  a  lease  for  years 
of  land,  or  a  grant  of  a  rent,  &c.  for  years,  may  be  made 
upon  condition  (e).  And  a  lease  may  be  made  for  five 
years  on  condition,  that  if  the  lessee  pay  to  the  lessor 
within  the  first  two  years  ten  marks,  then  he  shall  have 
the  fee,  otherwise  but  for  five  years.  Also  a  guardian  in 
chivalry  may  grant  the  wardship  of  the  body  and  land,  or 
either  of  them,  on  condition.  Tenants  by  statute  mer- 
chant,  staple,  or  elegit,  may  grant  their  estates  upon  con- 
dition.  The  lord  may  grant  his  seigniory  to  his  tenant  on 
condition.  The  tenant  for  life  may  grant  his  estate  to  his 
lessor,  or  him  in  reversion,  upon  condition.  The,  king  may 
make  letters  patents  of  denization  to  an  alien,  or  a  charter 
of  pardon  to  a  man  for  his  life,  upon  condition.  Also  re- 
leases and  confirmations  may  be  made  upon  condition. 
And  a  submission  to  an  award  may  be  made  upon  a  con- 
dition.  But  an  institution  to  a  benefice,  or  an  induction, 
may  not  be  on  a  condition.  An  attornment,  or  an  express 
manumission  of  a  villain,  cannot  be  upon  a  condition  sub- 
sequent, as  it  may  be  upon  a  condition  precedent.  And  a 
.condition  cannot  be  released  upon  a  condition,  as  some 
hold.  But  the  contrary  is  held  by  others  clearly,  and  that 
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(c)  With  respect  to  conditions  annexed  to  things  executed,  the  condition  must  be  croated  or  an- 
nexed to  the  estate  at  the  time  the  estate  is  conveyed  or  devised,  and  not  at  any  time  after.  Rot. 
Parl.  vol.  iii.  p.  61.  But  as  to  things  executory,  such  as  rents,  annuities,  »tc.  it  is  held  that  the 
condition  may  be  created  after  the  execution  of  the  deed  or  will  by  which  the  rent,  &c.  is  conveyed 
or  devised.  1  Inst.  237  a.  aud  sec  infra,  page  126,  note  (e). 

there 
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there  is  no  difference  between  this  and  a  release  of  a 
right:  ideo  quere  (/).  An  award  cannot  be  made  on  a 
condition,  as  was  held  in  Shcrcrs  case,  35  Eliz.  A  con- 
tract or  sale  of  a  chattel  personal,  as  an  ox  or  the  like, 
may  be  upon  condition,  as  if  A.  sell  his  horse  to  B.  that  if 
A.  do  such  an  act,  then  B.  shall  pay  £5  at  the  day  agreed 
upon,  otherwise  but  £4.  So  if  1  agree  with  a  physician, 
that  if  he  cure  such  a  disease  he  shall  have  so  much ;  and 
in  this  case  he  cannot  have  the  money  until  he  have  done 
the  cure.  As  where  I  promise  a  man  £10  when  he  hath 
built  such  a  house,  in  this  case  he  cannot  have  the  money 
until  the  house  be  built.  Also  retaining  of  servants,  deli- 
very of  charters,  and  divers  other  things,  may  be  done 
upon  condition.  And  if  an  executor  assent  to  a  legacy 
upon  a  condition  ;  the  assent  is  good,  but  the  condition  is 
void. 

And  conditions  annexed  to  estates  in  all  the  cases  be- 
fore, howsoever  they  are  most  frequently  and  safely  made 
by  deed  in  writing,  yet  it  seems  such  conditions  may  be 
made  and  annexed  to  any  estate  of  a  thing  grantable  with- 
out deed,  without  any  writing  at  all;  howsoever  in  some 
cases  it  cannot  be  well  pleaded,  nor  used  without  a  deed  ; 
for  it  is  a  rule,  that  if  a  condition  be  pleaded  *  in  any  ac- 
tion to  defeat  a  freehold,  the  deed  wherein  the  condition 
is  contained  must  be  shewed.  Hut  of  chattels  real,  as 
leases  for  years  (#),  and  the  like,  or  grants  of  chattels 
personal,  a  man  may  plead  that  such  leases  and  grants 
were  made  upon  condition,  without  shewing  the  dc«-d. 
And  in  the  first  ease  also  of  a  condition  to  avoid  a  free- 
hold, it  may  be  given  in  evidence  to  a  jury,  and  they  may 
liiid  the  matter  at  large  as  it  is,  and  so  the  party  may  have 
advantage  of  the  condition  without  shewing  any  deed  of  it. 
Also  the  pleading  of  a  feofiment  in  fee  on  condition,  with- 
out deed  and  re-entry,  is  good,  if  the  party  confesses  the 
condition.  A  condition  may  be  annexed  to  a  limitation 
of  uses,  and  thereby  the  same  may  be  made  void.  See 
Use  (A). 

The  nature  of  an  express  condition  annexed  to  an  estate 
in  general,  is  this ;  that  it  cannot  be  made  by  nor  reserved 
to  a  stranger ;  but  it  must  be  made  by  and  reserved  to  him 
that  doth  make  the  estate.  And  it  cannot  be  granted  over 
to  another,  except  it  be  to  and  with  the  land  or  thing  unto 
which  it  is  annexed  and  incident.  And  so  it  is  not  grant- 
able  in  all  cases ;  for  the  estates  of  both  the  parties  are  so 
suspended  by  the  condition,  that  neither  of  them  alone 
can  well  make  any  estate  or  charge  of  or  upon  the  land ; 
for  the  party  that  doth  depart  with  the  estate,  and  hath 
nothing  but  a  possibility  to  have  the  thing  again  upon  the 
performance  or  breach  of  the  condition,  cannot  grant  or 

(/)  It  is  said  that  a  condition  cannot  be  released  upon  condition  ;  but  that  the  condition  annexed  to- 
the  release  shall  be  void  and  the  release  shall  be  good.  Co.  Lit.  '^74  b.  Com.  Dig.  Conditions,  (A.  8.) 

(g)  Since  the  statute  of  Frauds,  (29  Car.  2.  c.  2.)  a  condition  intended  to  defeat  or  enlarge  any 
estate  or  interest  in  lands,  except  leases  not  exceeding  the  term  of  three  years,  must,  it  is  apprehended, 
be  in  writing. 

(/»)  Conditions  annexed  to  estates  created  by  the  operation  of  the  statute  of  Uses,  differ  in  some 
inutcrial  particulars  from  conditions  at  common  law.  The  subject  however  will  be  more  fully  con- 
sidered in  the  chapter  which  treats  of  Uses.  And  see  the  note  at  the  end  of  the  present  chapter  on 
tlit  subject  of  conditional  limitations, 

charge 
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charge  the  thing  at  all.  And  if  he  that  hath  the  estate, 
grant  or  charge  it,  it  will  be  subject  to  the  condition  still; 
for  the  condition  doth  always  attend  and  wait  upon  the 
estate  or  thing  wliereunto  it  is  annexed :  so  that  although 
the  same  do  pass  through  the  hands  of  an  hundred  men, 
yet  is  it  subject  to  the  condition  still;  and  albeit  some 
of  them  be  persons  privileged  in  divers  cases,  as  the 
King,  infants,  and  women  covert,  yet  they  also  are  bound 
by  the  condition  (i).  And  a  man  that  comes  to  the  thing 
by  wrong,  as  a  disseisor  of  land,  whereof  there  is  an 
estate  upon  condition  in  being,  shall  hold  the  same  sub- 
ject to  the  condition  also.  And  when  the  condition  is 
broken  or  performed,  <^c.  the  whole  estate  shall  be  de- 
feated :  so  that  if  there  be  a  lease  for  life  made  by  deed, 
and  not  by  will,  the  remainder  over  in  fee,  on  condition 
that  the  lessee  for  life  shall  pay  ten  pounds  to  the  lessor; 
if  the  lessee  pay  not  this  ten  pounds,  the  estate  in  re- 
mainder is  avoided  also.  Et  sic  e  converse,  unless  by 
special  limitation  it  be  otherwise  provided;  as  if  A.  grant 
by  indenture  land  to  B.  for  life,  the  remainder  to  C.  in 
fee,  rendering  rent  to  A.  and  his  heirs,  with  condition 
that  if  the  rent  be  behind,  to  re-enter,  and  retain  the  land 
during  the  life  of  B.,  and  no  more,  and  A.  doth  enter  in 
the  life-time  of  B.  for  non-payment ;  this  doth  not  destroy 
the  remainder.  And  if  tenant  for  life  and  he  in  remainder 
join  in  a  feoH'ment,  on  condition,  that  if,  fyc.  then  the  tenant 
for  life  shall  re-enter;  this  *  is  good,  without  defeating  the  *  P.  121. 
entire  estate  :  for  regularly  a  condition  cannot  avoid  a  part 
of  an  estate  only,  and  leave  another  part  entire  (It);  neither 
can  the  estate  be  void  as  to  one  person,  and  good  as  to 
another,  (except  it  be  in  case  of  a  condition  annexed  to  an 
estate  limited  by  way  of  use,  as  in  Frances's  case,  Co.  8.  90.) 
And  yet  if  A.  make  a  gift  in  tail  to  B.  the  remainder  to/?. 
in  fee  upon  condition  not  to  alien,  and  B.  doth  alien  ;  this 
doth  defeat  the  estate  tail  only,  and  not  the  remainder  (/). 
Also  the  whole  estate  of  the  whole,  and  not  of  some  part 
only,  shall  be  avoided  ;  except  by  agreement  the  condition 
be  specially  restrained  to  some  part,  and  the  re-entry 
given  iu  that  part  only ;  as  where  a  feoflincnt  is  made  of 
two  acres,  on  condition  that  if  such  a  thing  happen,  the 


.(t)  Although  regularly  no  laches  shall  be  accounted  in  infants,  or  feme  coverts,  for  non-entry,  or 
iion  claim  to  avoid  descents,  yet  ladies  shall  be  accounted  in  them  for  non-performance  of  n  condi- 
tion annexed  to  the  state  of  the  land.  Co.  Lit.  SM6  b. 

(k)  It  is  a  rule  tiwt  a  condition  (a  strict  common  law  condition)  must  defeat  or  determine  the  whole 
of  the  estate  to  which  it  if  annexed  and  not  determine  it  IB  part  only  and  leave  it  good  for  the  rest. 
1  Rep.  86  b.  6  Rep.  40  b.  The  case  however  is  different  as  to  a  conditional  limitation,  or  condi- 
tion operating  under  the  statute  of  Uses  ;  as  also  in  the  case  of  conditions  annexed  to  mere  trust  estates. 


.or 

6th 


(1)  Conditions  restraining,  generally,  tenant  in  tail  from  alienating  the  estate  or  from  levying  a  fine 
•  suffering  a  recovery  are  void.  See  numerous  authorities  cited  Fearne's  Contingent  Remainders, 
h  i'd.  p.  S57,  et  infra.  Conditions  however  may  be  annexed  to  an  estate  tail,  but  such  conditions  if 
conditions  subsequent  may  be  destroyed  by  a  recovery  sull'ered  before  the  time  appointed  for  the  per- 
formance of  the  condition,  Where  the  language  of  a  condition  annexed  to  an  estate  tail  has  been 
•that  upon  non-performance  of  the  condition,  "the  estate  tail  should  cease  as  if  the  tenant  in  tail 
.were  dead,"  such  a  condition  has  been  held  to  be  void,  because  the  death  of  tlie  tenant  in  tail  does  not 
determine  the  estate  tail,  but  his  death  without  issue. 


feoflor 
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feoflbr  shall  enter  into  one  of  them.    And  further  when  Perk.  sect, 
he  that  hath  right  doth  re-enter  by  force  of  such  condition,  840. 
he  shall  avoid  all  charges  and  incumbrances  put  upon  the 
land  after  the  condition  made;    for  he   that  dotli  enter 
into  land  by  force  of  such  a  condition,  must  have  it  again 
in  the  same  plight  as  it  was  when  he  parted  with  it.     And  See  infra, 
finally,  a  condition  for  the  most  part  will  not  determine 
the  estate  without  entry  or  claim.     So  that  howsoever  a 
limitation  hath  much  aflinity  and  agrement  with  a  condition, 
aand  therefore  it  is  sometimes   called  a  condition  in  law  b,  »  Lit. sect.  "80. 
both  of  them  do  determine  an  estate  in  being  before;  and  b  Co.  9. 128. 
a  limitation  cannot  make  an  estate  to  be  void  as  to  one  per-  I5,',17'  v"*t 
son,  and  good  as  to  another ;  as  if  a  gift  be  made  in  tail 
to  one  and  his  heirs  males,  until  he  do  such  a  thing,  and 
then  his  estate  to  cease  and  go  to  another :  yet  herein  they 
differ;  1.  A  stranger  may  take  advantage  of  an  estate  de-  c».  10.  40. 
termined  by  limitation,  and  so  he  cannot  upon  a  condi-  i)ier:ioo. 
tion(m).     2.  A  limitation  doth  always  determine  the  estate,  LlU  s*'cl-  -*"- 
without  entry  or  claim,  and  so  doth  not  a  condition. 
5.  When  an          Conditions  annexed  to  estates  are  sometimes  so   placed  C°.  ?.  Lord1 

estate  shall  be   and   confounded  amongst  covenants,    sometimes  so   am-  Crw"*^i 
riiiiilitiniuil  •        f  i      j  i     *    11  *•  •     .1     •      i         •  ease,  JO.  Mary 

miuionai        biguously  drawn,  and  at  all  times  have  in  their  drawing  so  j>oriinsrton's 

vrords  will  much  aflinity  with  limitations,  that  it  is  hard  to  discern  and  case,  do.  su- 
make  a  condi-  distinguish  them.  Know  therefore  that  for  the  most  part  l^r  Lit.  204. 
tion,  and  what  conditions  have  conditional  words  in  their  frontispiece,  |^t  \S\'l.>.',f 

not;  j"/-1  how    and  do  begin  therewith;  and   that  amongst   these  words  .J  ,  s.,on' 

a  condition  i  •   i     •  i   J^>  JJU>  •*** 

may  be  known  there  are  three  words  that  are  most  proper,  which  in  and 

from  a  cove-  of  their  own  nature  and  efficacy,  without  any  addition  of 
nant,  or  limi-  other  words  of  re-entry  in  the  conclusion  of  the  condition, 
tation.  JQ  juafcg  tjie  estate  conditional,  as  proviso,  ita  qnod,  and 

Promo.  Ha  swb  conditione.  And  therefore  if  A.  grant  lands  to  B.  to 
quod.  Sub  con"  have  and  to  hold  to  him  and  his  heirs,  provided  that,  or  so 
tiitione.  as>  or  under  this  condition,  that  B.  do  pay  to  A.  ten 

pounds  at  Easter  next;  this  is  a  good  condition,  and  the 
K,  si  cmtin-  estate  is  conditional  without  any  more  words.  But  there 
gut.  are  other  words,  as  Si,  si  corttingat,  and  the  like,  that 

will  make  an  estate  conditional  also,  but  then  they  must 
*  P.  122.  have  other  words  *  joined  with  them,  and  added  to  them 
in  the  close  of  the  condition,  as  that  then  the  grantor  shall 
re-enter,  or  that  then  the  estate  shall  be  void,  or  the  like. 
And  therefore  if  A.  grant  lands  to  B.  to  have  and  to  hold 
to  him  and  his  heirs,  and  if,  or  but  if  it  happen,  the  said 
B.  do  not  pay  to  A.  ten  pound  at  Easter,  without  more 
words,  this  is  no  good  condition;  but  if  these  or  such  like 
•words  be  added,  that  then  it  shall  be  lawful  for  A.  to  re- 
enter,  then  it  will  be  a  good  condition  («). 

(»»)The  benefit  of  a  condition  at  common  law  (it  is  different  in  the  case  of  a  condition  operating  tinder 
the  statute  of  Uses,)  can  only  be  reserved  to  the  donor,  feoftbr,  or  lessor,  and  their  heirs,  and  not  to  a 
atranger.  For  it  is  a  maxim  of  the  common  law  that  nothing  wliieh  lies  in  action,  entry,  or  re-entry 
can  be  granted  over  in  order  to  discourage  maintenance  and  litigation.  And  where  in  the  creation 
cf  a  condition  the  benefit  of  it  is  not  expressly  limited  to  the  tVofior,  lessor,  iS:r.  und  hi* 
Iteirs,  yet  the  lawr  reserves  the  benefit  of  it  to  his  heirs;  for  as  they  are  persons  prejudiced  by  the 
alienation  it  is  but  reasonable  that  they  should  be  entitled  to  the  s::me  means  of  recovering  the  estate 
as  their  ancestors. 

(n)See  more  fully  by  what  words  a  condition  may  be  created,  in  Bac.  Abr.  Coudition»(A.)  and 
•\  iu.  Abr.  Condition  (C.)  (D.)  (H). 

I3ut 
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But  here  note  that  these  words  proviso,  ita  quod,  and 
sub  conditionc.,  albeit  they  be  the  most  proper  words  to 
make  conditions,  yet  do  they  not  always  make  the  estate 
by  the  deed  to  be  conditional,  but  sometimes  do  serve  for 
other  purposes;  for  the  word  proviso  hath  divers  opera- 
tions besides ;  for  sometimes  it  doth  serve  for  and  work  a 
qualification,  or  limitation,  and  sometimes  it  doth  serve 
to  make  and  work  a  covenant  only  (o).  And  then  only 
(being  inserted  amongst  the  covenants  of  the  deed)  it  doth 
make  the  estate  conditional,  when  there  are  these  things 
iu  the  case  :  1.  When  the  clause  wherein  it  is  hath  no  de- 
pendence upon  any  other  sentence  in  the  deed,  nor  doth 
participate  with  it,  but  stands  originally  by  and  of  itself: 

2.  When    it  is  compulsory   to   the   feoffee,     donee,    Sfc. 

3.  When  it  comes  on  the  part,  and   by  the  words  of  the 
feofFor,  donor,  lessor,  Sfc.     4.  When  it  is  applied  to  the 
estate,  and  not  to  some  other  matter;  as   if  one   grant  a 
manor  with  an   advowson   appendant,  and  after   the  7m- 
bendum  and  reservation  of  rent,  amongst  the  covenants, 
there  is   this  clause  inserted  [provided   that  the  grantee 
shall  regrant  the  advowson  for  the  life  of  the  grantor]  this 
is  a  good  condition.     And  thus  it  may  be  also  a  condition, 
a«d  a  covenant :  as   if  the  words   run  thus,  provided   al- 
ways, and  the  feoffee,  Sfc.  doth  covenant,  Sfc.  that  neither 
he  uor  his  heirs  shall  do  such  an  act,  this  is  both  a  con- 
dition, and  a  covenant.     But  if  the  clause  have   depend- 
ence on  another  clause  of  the  deed,  or  be  the  words  of  the 
feoffee,  fyc.  to  compel  the  feoffor  to  do  something,  then  is  Covenant, 
it  not  a  condition  but  a  covenant  only ;  as   if  there   be  in 

the  deed,  a  covenant  that  the  lessee  shall  scour  the  ditches, 
and  then  tiiese  words  follow  [provided  that  the  lessor  shall 
carry  away  the  earth  :]  or  if  there  is  a  covenant  that  the 
lessee  shall  repair  the  houses,  and  then  these  words  follow 
{provided  that  the  lessor  do  provide  timber.]  So  if  this 
clause  be  applied  to  some  other  thing,  and  not  to  the  thing 
granted,  then  is  it  no  condition,  as  if  a  lease  of  land  be 
made  rendering  rent  at  B.  provided  that  if  such  a  thing 
happen,  it  shall  be  paid  at  C. ;  this  doth  not  make  the 
estate  conditional.  Or  a  lease  is  made  for  years  without 
impeachment  of  waste,  proviso  quod  non  prosternet  domus 
-oohuitarie ;  in  this  case,  howsoever  this  doth  make  the 
privilege,  yet  doth  it  not  make  the  estate  conditional.  Or 
a  lease  is  made  for  years  rendering  rent,  *  provided  that  *  P.  123. 
the  lessor,  shall  not  distrain  for  the  rent;  in  this  case  this 
is  a  good  condition,  but  not  annexed  to  the  estate.  So  if 
Dksr  318.  in  a  deed  of  bargain  and  sale  of  land,  after  the  habendum, 

there  are  these  words,  viz.  upon  these  conditions  follow- 
ing, viz.  that  if  the  vendor  pay  the  vendee  twenty  pounds 
at  Easter,  and  enfeoff  him  of  a  meadow  called  S.  before 
Whitsuntide,  that  the  bargain  shall  be  void.  Provided 
nevertheless  that  the  bargainer  shall  hold  the  land  for 
twenty  years  without  the  let  of  the  bargainee;  it  seems 
this  provided,  in  this  case,  doth  not  make  a  condition. 

(o)  See  accordingly  Co.  Lit.  203  b.    Moor  307.  707.    What  shall  be  a  condition,  ami  not  a  ccve- 
naui,  Buc.  Abr.  Condition  (G.)    I-.' els.  Abr.  Condition  (B.) 

So 


1-23  OF  A  CONDITION. 

So  if  a  lease  be  made  of  a  house,  and  amongst  the  cove- 
nants these  words  are  inserted,  [provided  also  that  if  the 
lessor  will  dwell  upon  it,  or  keep  it  in  his  hands,  then  the 
lessee,  his  executors  and  assigns,  doth  covenant  upon  one 
year's  warning  to  remove  and  give  place  to  the  lessor,  this 
lease  notwithstanding;]  it  seems  this  is  no  condition  hut  a 
covenant  only.  *  If  a  lease  he  made  provided  that  if  the 
rent  be  behind,  without  any  more  words ;  this  is  no  good 
condition. 

The  word  si  also  doth  not  always  make  a  condition,  for 
sometimes  it  makes  a  limitation;  as  when  a  lease  is  made 
for  years,  if  /.  S.  shall  live  so  long. 

There  are  other  words  also  that  in  the  King's  grant,  in 
last  wills  and  testaments,  and  other  special  cases  do  make 
conditions,  as  ca  intcittivne,  ad  effectual,  prnpositum,  in- 
tentionem,  paying,  and  the  like.  So  that  if  one  devise  his 
land  to  7.  S.  ca  intcntimte,  fyc.  that  he  shall  pay  to  W.  S. 
ten  pounds,  or  paying,  or  so  as  he  pay  to  W.  S.  ten 
pounds,  or  to  sell,  ^rr.  these  are  good  conditions  (p).  But 
these  words  regularly  do  not  make  a  condition  when  they 
are  used  in  deeds.  And  therefore  if  one  make  a  feoflment 
in  fee  ca  intcntionc,  ad  effect •urn,'  <J-c.  that  the  feoffee  shall 
<Io,  or  not  do,  such  an  act;  these  words  do  not  make  the 
estate  conditional,  but  it  is  absolute  notwithstanding. 
And  yet  perhaps  these  words  being  conjoined  with  some 
others  may  make  a  condition;  as  if  lands  be  granted  ca. 
inlcntioue  quod  si  dcfccerit,  fyc.  tune  quod  rcintrabit,  or 
the  like. 

Also  conditions  are  sometimes  made,  especially  in  es- 
tates and  leases  for  years,  without  any  of  these  formal 
words,  when  the  apparent  intent  of  the  lessor  is  to  make 
the  estate  conditional;  albeit  the  words  be  not  used  as  the 
words  of  the  lessor,  but  as  the  words  of  the  lessee,  or  iiv- 
definitely  of  neither.  And  therefore  it  hath  .  been  said, 
that  if  an  indenture  be  made  between  A.  and  B.  thus !  it  is 
agreed  and  covenanted  between  the  parties  aforesaid,  that 
11.  shall  have  the  land  for  years,  and  that  he  shall  not  alien 
it;  that  this  estate  is  conditional:  But  it  seems  this  is  not 
law  (q}.  But  if  this  clause  be  inserted  amongst  other  co- 
venants, 
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(p)  A.  devised  lands  to  li.  paying  o£40  to  C.  it  is  a  good  condition ;  for  C.  lias  no  other  remedy  and 
a  will  ought  to  be  expounded  according  to  the  intent  of  the  devisor.  Vin.  Abr.  Condition  (I)  pi.  9. 

(a)  If  lease  be  made  to  a  man  aud  Lis  assigns  for  twenty-one  years,  provided  that  he  shall  not 
assign,  the  proviso  being  repugnant  to  the  premises  is  void ;  but  it  would  have  been  good,  if  the  word 
assigns  had  been  omitted.  Moor,  881  ;  *o  it  would  be  good  although  the  word  assigns  was  in  the 
premises,  in  case  the  proviso  was,  that  he  should  not  assign  without  the  lessor's  consent. 

In  More'*  case,  (Cro.  Eliz.  26.)  a  lease  for  years  was  upon  condition  that  the  lessee,  his  executors  or 
assigns,  (omitting  administrators,)  should  not  alien  without  the  assent  of  the  lessor.  The  lessee  died  in- 
testate,  and  administration  was  granted  to  J.  S.  who  assigned  without  licence:  And  it  was  adjudged, 
that  the  condition  was  broken  as  the  administrator  was  an  assignee  in  law. 

So  where  a  condition  was,  that  if  the  lessee,  his  executors,  administrators,  or  assigns,  demised  the 
lands  for  more  than  from  year  to  year,  that  then  the  lease  should  be  void  ;  it  was  held  that  the  con- 
dition was  broken  by  a  devise  of  the  lease.  See  Berry  v.  Stanton,  Cro.  Eliz.  S.'Jl ;  but  see  Fox  v.  Swann, 
Sty.  48:3,  which  is  contra.  A  proviso  or  condition  in  a  lea^e,  that  the  lessee  his  executars  or  administra- 
tors, shall  not  assign  or  underlet  without  licence  on  pain  of  forfeiture, — an  under-lcase  by  the 
administratrix  of  the  lessee  will  occasion  a  forfeiture.  See  Roe  v.  Harrison,  2  T.  R.  425. 

Conditions  like  the  above,  being  in  restraint  of  alienation  are  not  favored  in  law  but  are  construed 
strictly  iu  favour  of  the  lessee.  It  lias  therefore  been  determined,  that  such  a  condition  only  aft'eers 

the 
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Tenants,  viz.  If  the  lessee  hinder  the  lessor  to  fell,  cut, 
and  carry  away  the  trees  upon  the  lands  devised,  that  the 
lessor  may  re-enter  and  the  lease  shall  be  void;  this  is  a 
good  condition,  and  so  it  hath  been  adjudged  in  the  case  of 
*Haward  and  Fulchcr,  IRL  3  €ar'  B.R.  And  if  a  les-  *P.  124. 
see  for  years  do  covenant  in  his  lease,  that  if  he,  his  ex- 
ecutors, or  assigns,  shall  alien,  that  it  shall  be  lawful  for 
the  lessor  to  re-enter;  it  seems  this  is  a  good  condition, 
imd  not  a  covenant  only  (?•).  And  if  a  lease  for  years  bo 
made,  and  this  clause  is  inserted  in  the  deed,  it  is  agreed 
between  the  parties,  that  if  the  lessee  do  not  pay  ten 
pounds  to  the  lessor  at  Easter,  from  thenceforth  the  lease 
shall  be  void  ;  this  is  a  good  condition.  And  if  a  lease  be 
made  with  this  clause  inserted  in  the  deed,  it  is  agreed  that 
•whosoever  shall  have  the  estate  or  interest,  that  he  or  they 
shall  find  sureties  within  the  year  for  the  rent,  otherwise 
the  estate  shall  cease;  it  seems  this  is  a  good  condition. 
;''  And  if  a  lease  for  years  be  made  with  this  clause  inserted, 
Eliz.1'  an(l  tna*  **  shall  not  be  lawful  for  the  lessee  to  alien  vrith- 
B.'R.  out  licence  of  the  lessor,  under  pain  of  forfeiture ;  this 


the  lessee  and  does  not  extend  to  his  assignee  ;  so  that  if  a  lessee  who  is  restrained  from  alienation 
without  the  consent  of  the  lessor,  assigns  his  lease  with  consent,  tha  assignee  may  assign  to  any  other 
person  without  any  further  consent.  Dumpor's  case,  4  Rep.  119.  IVkichcott  r.  Fox,  Cro.  Jac.  398. 
(though  query  of  this  doctrine,  and  see  infra,  page  126,  note  (e).  And  although  the  licence  should 
be,  that  the  assignment  should  be  made  subject  to  the  performance  of  the  covenants,  provisoes,  ami 
cvndUionK  contained  in  the  lease  the  assignee  may,  nevertheless,  assign  without  further  licence.  See 
Bi •u'ltmeU  v.  Macphcrson,  14Ves.  173.  But  a  fresh  condition  may  be  annexed  to  the  lease,  see  infra, 
page  126,  note  (e)). 

Whore  there  is  a  proviso  or  condition  in  a  lease,  that  the  lessee  shall  not  nssign  without  the  permis- 
sion of  the  lessor,  an  under -lease  has  been  adjudged  not  to  be  within  the  proviso.  See  Crusoe  v. 
Hlencoe,  S  Wils.  Rep.  234.  2  BJa.  Rep.  766. 

But  if  a  lease  contains  a  proviso,  that  the  lessee  shall  not  assign,  let,  or  demise  the  whole  or  any  part 
of  the  premises  without  leave  in  writing  of  the  lessor,  in  a  case  like  this  neither  an  assignment  or  under- 
lease can  be  made.  See  Roc  v.  Harrison,  2  T.  R.  426 ;  and  see  Roe  v.  Scales,  1  Maule  &  Selw.  297. 
And  where  the  proviso  was,  that  the  lease  should  be  void  "  if  the  lessee  assigned  or  otherwise  parted 
with  the  indenture  of  lease,  or  the  premises  thereby  demised,  or  any  part  thereof,  for  the  whole  or 
any  part  of  the  term  without  leave  in  writing,"  it  was  held,  that  the  lessee  was  restrained  from  making 
an  under-lease.  Doe  v.  Mrorsley,  1  Campb.  N.  P.  20.  Though  a  condition,  generally,  against  assigning 
or  underletting  will  not  restrain  an  assignment  by  operation  of  law,  as  by  the  assignees  of  the  lessee  in 
ease  he  becomes  a  bankrupt,  (Doe  v.  Becan,  3  Maule  &  Selw.  353  ;  and  Doe  v.  Smith,  5  Taunt.  796.)  or 
by  the  sheriff  under  an  execution,  (Doe  v.  Carter,  8  T.  R.  57  ;)  yet  an  express  condition  against  assign- 
ments  by  operation  of  law  may  be  inserted  in  leases  for  years:  as  where  in  a  lease  for  years  a  proviso 
was  inserted,  that  upon  the  tenant's  becoming  a  bankrupt  the  landlord  might  re-enter,  and  the  proviso 
was  held  to  be  good.  Roe  \.  Gulliers,  2  T.  R.  133.  So  if  the  proviso  was,  that  the  lessor  should 
re-enter  in  case  the  lessee  suffered  the  lease  to  be  taken  in  execution  or  to  be  extended,  the  proviso 
would  be  good.  Even  where  the  proviso  or  condition  only  restrains  assigning  generally,  without  ex- 
pressly making  the  lease  void  or  giving  a  power  of  re-entry  upon  the  lessee  allowing  the  lease  to  be 
taken  in  execution,  yet  if  the  lessee  confesses  a  judgment  for  the  express  purpose  of  having  the  lease 
taken  in  execution,  this  would  be  deemed  a  fraud  and  a  breach  of  the  condition, — and  the  lessor  would 
have  a  right  to  re-enter.  Doe  v.  Carter,  8  T.  R.  300.  Conditions  or  powers  of  re-entry  for  non-per- 
fvrmauce  of  covenants  are  generally  contained  in  leases.  For  breach,  however,  of  such  conditions, 
equity  will  in  many  Cases  relieve.  But  this  point  will  be  more  fully  noticed  hereafter.  No  relief 
however  will  be  afforded  by  equity  i»  the  case  of  the  breach  of  a  condition  not  to  assign.  Hill  v. 
Jitireluij,  IBVes.  C.56. 

it  may  be  proper  to  observe,  that  if  the  lessor  accepts  rent  (or  it  is  conceived,  does  any  ether  act, 
recognizing  the  lessee  as  his  tenant,)  after  a  breach  of  the  condition,  it  is  a  waiver  of  the  forfeiture, 
provided  the  lessor  had  notice  of  the  breach  of  the  condition.  See  Whichcol  v.  Fox,  Cro.  Jac.  398. 
floodright  v.  Daniels,  Cowp.  804.  But  it  has  been  held,  that  the  lessor  having  waived  his  right  of 
re-entry  for  a  forfeiture  incurred  by  the  lessee  for  having  made  one  underletting,  does  not  preclude  him 
from  re-entering  upon  the  lessee  making  a  subsequent  underletting.  Doe  \.  Bliss,  4  T.  R.  735. 

(»•)  And  the  lessor  may  take  it  as  a  covenant  or  condition,  but  not  as  both.  Dais,  8,  Bac.  Abr. 
Condition  (G.) 

is 
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is  a  good  condition  (s).     And  if  a  lease  for  years  be  made  Dicr  79.  27. 
of  a  bouse,  with  this  clause  inserted  in  the  deed,  and  the  Co.  snper  Lit. 
lessee   shall   continually  dwell   in   the  same   house   upon  201> 
pain  of  fori'eiture  of  the  said  term;  this  is  a  good  con- 
dition.   And  if  in  a  lease  for  years  the  lessee  covenant  to  pi0\v.  1.12. 
pay  so  much  rent,   and   then  these  words  are   inserted. 
And  if  it  shall  happen,  that  the  said  yearly  rent,  &e.  then 
the    lessee  doth  covenant  and  grant,   £c.  that  the  lease 
shall  he  void;  it  seems  this  is  a  good  condition,  and  so 
hath  it  been  ever  taken ;  as  was  said  by  Justice  Dodridye., 
Ilil.  3  Car.      And    in  all   these    cases  the  estate?  is  con- 
ditional.    But  in  cases  of  feoflments  in  fee,  gifts  in  tail,  Co.  super  Lit. 
and  leases  for   life,  it  seems   that  words   penned   in  this  204. 
manner  will  not  make  conditions,  but  that  in  these  cases  ^"'^t' 
the  precise  and  formal  words   of  a  condition  are  requi- 
site (<)•     And  therefore  if  a  feoilment  be  made  by  deed, 
and  therein  is  inserted  this  clause,  that  it  is  agreed,  or 
that  the  feoffee  doth  covenant,  that  if  the  feolFor  do  such 
an  act,  the  feoffor  shall  re-enter ;    this   is  no  condition, 
nor  the  estate  hereby  made  conditional.      And  yet  set-. 
Perk.  sect.  744. 

If  one  make  a  lease  for  years  on  condition  to  pay  rent  D»er  348. 
at  four  feasts,  and  after  there  is  a  clause  in  the  deed,  and 
if  the  rent  shall  be  behind,  &c.  that  he  shall  distrain; 
this  clause  doth  not  take  away  the  condition,  but  the  same 
doth  continue,  and  the  estate  is  conditional  still.  See 
more  in  the  next  question. 

In  the  making  of  estates  the  cause  is  regarded.  And  Co.  super  Lit. 
in  case  of  the  grant  of  lands  or  tenements,  causa  doth  204< 
sometimes  make  a  condition,  as  if  a  woman  give  lands 
to  a  man  and  his  heirs,  caima  matrimonii  prcclocvti;  in 
this  case,  if  she  either  marry  not  the  man,  or  the  man 
refuse  to  marry  her,  she  shall  have  the  land  again  to  her 
and  her  heirs.  But  on  the  other  side,  if  a  man  give  land 
to  a  woman  and  to  her  heirs  causa  matrimonii  prtclocuti, 
though  he  marry  her  or  the  woman  refuse,  he  shall  not 
have  the  lands  again  to  him  and  his  heirs.  And  in  the 
case  of  a  grant  executory  the  word  [pro]  may  make  a 

•  P.  125.      *  condition.     And  therefore  if  a  man  grant  me  an  annuity  Co.  super  Lit. 
pro  una  acra  terrce,  or  pro  decimis,  fyc.  or  if  he  grant   me   204.  Co.  10. 42. 
an   annuity  for   a  way,  or  a  gutter  through  my   ground,  y  p^'.j4/^ 
this  is   conditional,  and  if  he  be  disturbed  in  the  way,  15  Ej€  '4>  %. 
acre  of  land,  tithes,   or  gutter,  he  may  refuse  to  pay  the  Dicr  6. 
annuity.     So  if  an  annuity  be  granted  to   an   officer   lor 
the  executing  of  his  office;  or  pro  consilio  impcndendo,  if 
the  grantee  do  not  execute  the  office,  or  give  counsel,  &c. 
the  annuity  shall  cease  (u).     But  if  one  grant  me  tithes, 

(.*)  Sec  supra,  last  note  but  one. 

(t)  Words  of  an  express  condition  shall  not  ordinarily  he  construed  as  a  limitation ;  hut  where  an 
estate  is  to  remain  oyer  for  breach  of  a  condition,  which  is  by  express  words  a  condition,  yet  it 
ought  to  be  intended  as  a  limitation,  per  Holt,  11  Mod.  61.  I'uge  v.  llayward,  2  Salk.  570/S.  C. 
But  see  the  note  at  the  end  of  the  chapter  on  the  subject  of  conditional  limitations. 

(K)  Regularly  the  word  pro  does  not  import  a  condition ;  but  when  tlu  thing  granted  is  executory 
and  the  consideration  of  the  «rant  is  a  service,  or  some  such  thing  for  which  thece  is  no  remedy  but 
stopping  the  thing  granted  ;  us  in  the  case  of  an  annuity  granttd  pro  consilio,  Sfc.  the  word  pro  has  the 
force  of  a  condition,  but  not  of  a  condition  precedent,  and  therefore  the  performance  thereof  need 
not  be  averred  when  the  annuity  is  demanded  ;  but  in  the  case  of  a  personal  contract,  as^If  I  sell  you 
my  horse  for  o£iO,  it  works  by  condition  precedent,  and  vou  shall  uot  take  uiy  horse,  except  you  pay 
toe  £  10,  per  Hubarl,  Cli.  J.  Hob.  11. 

or 
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233.  234.  Co. 
8.  44. 


OF  A  CONDITION. 

or  an  annuity,  and  I  grant  an  annuity  for  these  tithes, 
or  grant  to  give  counsel  for  the  annuity;  it  seems  the 
grants  that  are  in  this  manner  are  not  conditional,  but 
absolute.  So  if  I  pro  consilio,  fyc.  or  pro  una  acra  terrce, 
Sfc.  make  a  feoffment  in  fee,  or  lease  for  life  of  another 
acre,  these  estates  are  not  conditional  (x).  And  if  one 
devise  land  to  be  sold  by  his  executors,  and  to  be  dis- 
tributed for  his  soul;  by  this  it  seems  the  estate  or  power 
of  the  executors  is  conditional.  So  if  one  devise  his 
land  to  find  a  preacher  or  a  chaplain  (y).  But  otherwise 
it  seems  it  is  of  land  so  conveyed  by  deed  in  a  man's  life- 
time. And  if  a  feoffment  be  made  of  land  ad  erudiendwn 
Jilium;  some  have  said  this  estate  is  conditional. 

The  most  apt  and  proper  words  to  make  a  limitation  of 
an  estate,  are,  Quamdiu,  dummodo,  dum,  quousque,  si,  and 
such  like.  And  therefore  if  A.  grant  lands  to  B.  to  have 
and  to  hold  to  him  and  his  heirs,  until  B.  go  to  Rome ;  or 
until  he  be  promoted  to  a  benefice ;  or  until  B.  pay  to  A. 
or  A.  pay  to  B.  twenty  pounds ;  or  so  long  as  /.  S.  shall 
live;  or  if  A.  grant  lands  to  B.  to  have  and  to  hold  to  him, 
his  executors,  &c.  if  /.  S.  and  /.  D.  shall  live  so  long. 
Or  if  A.  grant  lands  toB.  to  have  and  to  hold  to  him  for 
the  life  of  B.  so  that  B.  pay  twenty  pounds  to  A.  at 
Easter  following;  these  are  not  conditional,  but  limited 
to  estates.  So  if  A.  grant  lands  to  B.  to  have  and  to  hold 
to  him,  for  so  long  as  he  shall  keep  himself  a  widower, 
or  dum  solafuit,  or  durante  viduitate  (z),  if  the  grantee 
be  a  widow,  these  are  good  limited  estates,  but  these 
words  do  not  make  the  estates  to  be  conditional  (a). 

If  the  words  in  the  close  or  conclusion  of  a  condition 
be  thus,  That  the  land  shall  return  to  the  feoffor,  &c.  or 
that  he  shall  take  it  again,  and  turn  it  to  his  own  profit : 
or  that  the  land  shall  revert,  or  that  the  feoffor  shall 
recipere  the  land ;  these  are  either  of  them  good  words  in 
a  condition  to  give  a  re-entry,  as  good  as  the  word  [re-enter] 
and  by  these  words  the  estate  will  be  made  conditional. 

The  tenant  by  the  curtes}r,  the  tenant  in  tail  after  the 
possibility  of  issue  extinct,  the  tenant  in  dower,  the  tenant 
for  life,  the  tenant  for  years,  by  statute,  or  elegit,  guar- 
dian, &c.  do  hold  their  estates  subject  to  a  condition  in 
law ;  so  that  if  either  of  them  alien  his  land  in  fee,  or 
claim  a  greater  estate  in  a  court  of  record  than  his  own, 
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Limitation. 


6.  What  shall 
be  said  a  con- 
dition in  law, 
and  when  an 
estate  shall  be 
subject  to  such 
a  condition. 


(ar)  If  the  conveyance  of  the  one  acre  was  in  consideration  of  the  conveyance  of  the  other,  this,  if  the 
estates  were  of  the  same  quality,  would  be  an  exchange,  to  which  there  would  be  the  implied  condition 
of  re-entry  upon  eviction. 

( #)  Such  devises  would  be  void.  See  statute  1  Edw.  6.  c.  14.  and  9  Geo.  2.  c.  36.  and  see 
Mr.  Thomat's  very  valuable  edition  of  Co.  Litt.  vol.  i.  p.  187,  note  (e),  for  some  useful  information 
respecting  devises  and  gifts  to  superstitious  and  charitable  uses. 

(z)  In  the  case  of  Lawrence  v.  Lawrence,  2  Vern.  365.  a  devise  by  the  testator  to  his  wife  of  a  part 
f  his  estates  during  her  widowhood,  was  held  not  to  be  an  implied  satisfaction  of  her  dower.  Where 
however  such  a  devise  is  expressly  made  in  satisfaction  of  her  dower,  or  where  from  circumstances 
it  is  to  be  inferred  that  the  testator  intended  it  in  lieu  of  her  dower,  there  she  will  be  compelled  to 
elect  between  the  property  devised  and  her  dower.  And  see  Treatise  on  Marriage  Settlements, 
page  547,  note  (b),  for  further  information  as  to  what  shall  be  deemed  an  implied  satisfaction  of 
dower,  and  consequently  where  the  wife  must  elect  whether  she  will  take  her  dower  or  what  is  given 
her  in  lieu  of  it. 

(a)  Whilst  she  continues  sole  or  during  widowhood  is  the  full  period  assigned  for  the  duration  of  the 
estate,  consequently  the  case  is  not  like  that  of  a  larger  estate  made  to  determine  in  caie  of  mar- 
riage which  would  be  a  tonditional  estate. 

o  ho 
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7.  What  shall 
be  said  a  good 
rendition  in 
deed  or  limita- 
tion in  its  ori- 
ginal creation ; 
and  what  not. 

1.  For  the 
manner,  frame, 
and  order  of 
making  it. 


he  doth  forfeit  his  estate  (6),  and  he  in  remainder  or  re- 
version may  enter;  and  if  such  a  tenant  do  waste,  he  in 
reversion  shall  recover  the  place  wasted  (c).  The  tenant 
in  fee-simple  doth  hold  his  estate  subject  to  a  condition 
in  law  ;  so  that  if  he  alien  his  land  in  mortmain,  he  doth 
forfeit  it,  and  the  lord  may  enter  upon  him.  So  also  he 
that  doth  take  land  in  exchange,  doth  hold  it  under  a 
condition  in  law,  viz.  that  if  the  land  he  give  in  exchange 
for  that  land  be  recovered  from  him  that  hath  it,  that  he 
shall  enter  upon  his  own  land  again.  Also  every  officer 
that  hath  to  do  in  the  administration  of  justice,  all  keeper* 
of  parks,  stewards,  beadles,  bailiffs,  and  such  like,  hold 
their  offices  under  a  condition  in  law ;  so  that  if  they  do 
not  duly  execute  it,  and  do  not  all  that  thereunto  doth 
appertain,  they  may  forfeit  them,  and  the  grantor  may 
put  them  out.  In  quo  quit  delinquit  in  eo  est  de  jure  pu- 
niendus  (d). 

To  every  good  condition  is  required  an  external  form, 
i.  e.  words  to  declare  an  intent  in  the  party  to  have  the 
estate  conditional,  as  in  the  cases  before  :  and  an  internal 
form,  i.  e.  such  matter  as  whereof  a  condition  may  be 
made. 

As  to  things  executed,  the  condition  must  be  made  and  Perk.  sect, 
annexed  to  the  estate  at  the  time  of  the  making  of  it;   but  717.  Co.  i. 

as  to  things  executory,  it  may  be  made  afterwards.     And  "f1  ^low- 
•c  A\,  T»-        i  •  it       j     j  *  *u      133.  Co.  super 

it  the  condition   be  made  in  another  deed,  and  not  the  Litt.  146. 217. 

same  deed  wherein  the  estate  is  made,  if  it  be  delivered  Co,  2. 71. 
at  the  same  time,  it  is  as  good  as  if  it  were  contained  in 
the  same  deed.    And  therefore  if  a  man  make  a  feoffment, 
lease,  or  the  like,  by  one  deed  absolute,  and  at  the  same 
time  make  another  deed  of  defeasance  or  condition,  and 


(6)  A  forfeiture  would  not  be  incurred  where  the  alienation  was  made  by  a  conveyance  which  ii 
not  a  tortions  conveyance  ;  as  by  lease  and  release,  bargain  and  sale,  or  covenant  to  stand  seised. 
But  if  the  alienation  was  made  by  feoffment,  fine,  or  recovery,  a  forfeiture  might  be  incurred.  If 
made,  however,  by  fine  or  recovery,  a  forfeiture  is  not  necessarily  incurred  ;  as  where  the  fine  is  levied 
by  a  tenant  for  life  and  it  is  expressly  confined  to  the  life  estate  ;  or  where  the  recovery  is  suffered 
by  a  tenant  for  life  who  has  a  remote  estate  tail.  See  supra,  pages  14  and  43,  and  notes(s)  and  (u). 

(c)  Waste  is  either  voluntary,  as  by  pulling  down  a   house  ;  or   it  is  permissive,  as  by  suffering 
it  to  fall    for  want   of  necessary  repairs  ;  2  Inst.  145.    An  action  of  waste  lies  against  tenant   by  the 
cnrtesy,   in  dower,  for  life,  <Scc.  by  him  that  hath  the  immediate  estate  of  inheritance  for  waste  or 
destruction  in  houses,  gardens,  woods,  trees,  or  in  land,  meadows,  &c.  to  the  disherison  of  him  in  re- 
version, or  remainder,  "Co.  Lit.  53  a.    The  doctrine  of  waste,  though  very  material,  is  bnt  little    ex- 
plained in  the  Touchstone.     It  is  not  within  the  compass  of  a  note  to   supply  the  deficiency.      The 
Editor  will  therefore  content  himself  by  referring  the  reader  to  some  authors  respecting  waste,    under 
the  four  following  general  heads,  in  order  to  facilitate  his  inquiry  into  any  particular  point    of  that 
doctrine : — 

1st.  What  shall  be  deemed  waste,  and  its  different  kinds,  Co.  Lit.  53  a.    5  Co.  12.     Com.  Dig. 

Waste  (Dl).     2  Roll.  Abr.  814.    2  Bl.  Com.  281.     Bac.  Abr.  "Waste  (A).      Observations  upon 

estates  for  life  respecting  waste,  8vo.  printed  for  Uriel,  1777. 
2d.  Of  what  things,  and  in  what  manner,  waste  may  be  made.    5  Co.  12.  21.     7  Co.  15.     Vin.  Abr, 

Waste  (C)  and  (D).     Bac.  Abr.  Waste  (C). 
3d.  By  whom,  and  against  whom,   remedy  may  be  had  for  it,  Co.  Lit.  285  a.      2  Roll.  Abr.  8?4. 

6  Co.  37  b.     11  Co.  49.     Wright's  Ten.  44.     2  Inst.  299.    Stat.  6  Ann.  c.  31.       Bac.  Abr.  Waste 

(G),  (H).    3H1.  Com.  223,     Com.  Dig.  Waste  (C  1).     1  Ves.  521.     2  Atk.  383. 
4tli.  At  what  time,  and  in  what  manner,  that  remedy  may  be  obtained,  Co.  Lit.  356  a.      Br.  Abr. 

Watte,  pi.  42.     F.  N.  B.  59.     2  Inst.  146.  306.     Bac.  Abr.  Waste  (I).     Vin.  Abr.  Waste  (M  3). 

(L.  a).    In  u  hat  cases  Injunction  granted,  Vin.  Abr.  Waste  (R  a).    Eq.  Ca.  Abr.  Waste.    1  Ves. 

M6.     2  Atk.  183. 

(d)  In  like  manner  to  all  Franchises  there  is  a  condition  in  law  annexed,  that  they  shall  not  be  mis- 
used.   Mir.ch.  5.  §4.    2  Inet.  223.    Com.  Dig  Condition  (R.)    What  shall  be  deemed  u  -breach of 
a  condition  in  law,  see  in  Com.  Dig.  Condition  (S.) 
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deliver  both  together,  this  is  a  good  condition,  and  will 
make  the  estate  conditional.  But  if  the  defeasance  be 
sealed  and  delivered  before,  or  after  the  deed,  contra. 
And  therefore  if  one  make  an  absolute  feoffment  in  fee, 
and  before  or  after  the  sealing  or  delivery  of  that  deed, 
the  feoffbr  declare  himself  by  deed,  or  the  feoffor  and 
feoffee  agree  by  deed,  that  the  estate  made  before,  or  to 
be  made  after,  shall  be  conditional,  yet  this  is  not  condi- 
tional. And  yet  if  an  annuity  be  granted  absolutely  by 
one  deed,  and  after  the  grantee  grant  to  the  grantor,  that 
if  the  grantor  do  such  a  thing,  the  annuity  shall  cease :  in, 
this  case  the  annuity  is  conditional  (e). 

A  condition  may  be  annexed  to  an  estate  by  way  of  use ; 
as  if  a  feoffment  be  made  to  A.  to  the  use  of  B.  and  his 
heirs,  on  condition  that  B.  shall  pay  to  the  feoffor  twenty 
pounds  such  a  day;  this  is  a  good  condition.  So  if  one 
covenant  to  stand  seised  of  lands  to  the  use  of  B.  and  his 
heirs,  on  condition  that  if  he  pay  him  ten  pounds,  the  use 
shall  be  void,  or  the  like.  Also  a  condition  may  be  an- 
nexed to  an  estate  created  by  will ;  as  if  one  devise  land 
to  I.  S.  for  his  life,  provided  that  he  pay  ten  pounds  yearly 
to  /.  D. ;  this  is  a  good  condition.  Whereof  see  in  Testa- 
ment. 

A  rent,  or  any  such  like  thing  may  be  granted  on  con- 
dition, that  *  if  such  a  thing  be  or  be  not  done,  the  rent  *  p.  I27t 
shall  cease  for  a  time,  and  then  revive  again,  and  this 
condition  is  good.  But  in  case  of  land  it  is  otherwise;  for 
that  cannot  be  granted  after  this  manner.  Also  a  condi- 
tion to  make  an  estate  void  for  a  part  of  the  time  is  not 
good.  And  therefore  if  a  feoffment  be  on  condition,  that 
upon  such  a  contingent  the  feoffor  shall  enter,,  and  have 
the  land  for  a  time,  or  the  estate  shall  be  void  for  a  part 
of  the  time ;  or  make  a  lease  for  ten  years,  provided  that 


(c)  So  rents,  conditions,  warranties,  and  such  like  inheritances  executory,  may  be  defeated  by  de- 
feasance made  either  at  die  time  they  are  created,  or  at  any  time  after — and  so  the  law  is  of  statutes, 
recognizances,  and  other  things  executory  ;  Co.  Lit.  2S7  a.  And  leases  for  years  being  mere  chattel 
interests,  they  may  be  defeasauced  by  a  condition  after  they  are  granted.  This  is  important  with 
reference  to  granting  a  licence  to  assign,  in  cases  where  the  lessor's  licence  is  made  necessary  to  an. 
assignment  by  the  lessee.  The  licence,  as  we  have  seen  in  a  former  note  (p.  123,  note  (q)),  is  a  complete 
dispensation  with  the  condition  ;  and  according  to  Dumport's  case,  (41  Kep.  119-)  if  the  condition  con- 
sists of  different  parts,  as  to  re-enter  for  assigning  without  licence,  for  non-performance  of  covenants, 
non-payment  of  rent,  &c.  a  dispensation  with  one  part  of  the  condition  will  be  a  dispensation  with 
the  whole  ;  a  doctrine  which  renders  it  very  important,  that  where  a  licence  to  assign  or  underlet  ia 
granted,  the  condition  should  be  revived  :  So  in  cases  where  it  is  intended  to  release  or  dispense 
with  part  pf  the  condition  and  not  the  whole,  there  the  condition  should  be  revived  as  to  those  parts 
which  are  not  intended  to  be  released.  The  doctrine  however  that  a  licence  to  assign  is  a  dispensa- 
tion with  the  condition,  appears  to  be  of  Very  questionable  nature,  or  rather  perhaps  obviously  an  erro- 
neous one.  The  language  of  such  a  condition  usually  is,  that  if  the  lessee,  his  executors,  administra- 
tors or  assigns,  (by  assigns  is  to  be  understood  assignees  with  licence)  shall  assign  without  the  licence  of 
the  lessor,  or  shall  not  pay  the  rent  and  perform  the  covenants,  that  the  lessor  shall  have  the  power  to 
re-enter.  Now  giving  a  licence  to  assign  is  not  releasing  or  dispensing  with  that  part  of  the  condition 
which  requires  the  licence,  but  quite  the  reverse ;  for  the  giving  of  the  licence  shows  tha*  there  was 
no  intention  to  dispense  with  any  part  of  the  condition,  but  rather  to  maintain  it.  It  appears  there- 
fore that  the  giving  a  licence  (which  is  agreeable  to  the  condition)  can  be  no  dispensation  with  the 
condition,  nor  can  it  authorize  the  assignee  to  make  an  assignment  without  a  further  licence,  and 
consequently  there  can  be  no  necessity  to  do  any  act  to  revive  the  condition  ;  for  in  fact  it  still 
continues  in  full  force.  Till  however  this  opinion  should  receive  a  judicial  recognition,  the  Editor 
recommends  that  the  usual  practice  should  be  followed,  namely,  an  instrument  between  the  lessor 
ami  assignee  for  the  purpose  of  reviving  the  supposed  extinct  condition. 

o  2  upon 
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upon  such  a  contingent  it  shall  be  void  for  five  years ; 
these  conditions  are  not  good.  And  yet  if  a  feoffment  be 
made,  of  two  acres,  provided  that  upon  such  a  contingent 
the  estate  shall  be  void  as  to  one  acre  only;  this  is  a  good 
condition. 

A  condition  that  a  stranger,  or  the  heir  of  the  feofibr,  Co.  snper 
shall  do  an  act,  is  good  :  as  if  a  feoffmeut  be  made  to  /.  S.  ^s^4' 
on  condition  that  /.  D.  shall  pay  to  the  feoffor  ten  pounds  159  "0'0  £0 
at  Easter  next;  or  if  a  feoffment  be  made  on  condition  super  Lit.  379. 
that  if  the  heir  of  the  feoffor  pay  twenty  shillings  to  the  Co.  i.  84. 
feoffee,  that  the  feoffor  and  his  heirs  shall  re-enter.  But 
a  condition  to  give  a  stranger  a  re-entry  is  void  so  far 
forth.  And  therefore  if  an  estate  be  made  upon  condi- 
tion, that  upon  such  a  contingent  a  stranger  shall  enter, 
or  the  estate  shall  cease,  and  another  shall  have  it ;  how- 
soever this  may  be  so  drawn,  as  it  may  be  a  good  condi- 
tion to  give  him,  his  heirs,  &c.  that  doth  make  the  estate, 
an  entry,  yet  it  cannot  be  good  to  give  the  estate,  or  the 
entry,  to  the  stranger.  So  if  a  feoffment  be  made  on 
condition  that  upon  such  a  contingent  the  feoffor  and  a 
stranger  shall  enter ;  this  is  not  good  to  give  an  entry  to 
the  stranger,  but  it  is  good  to  give  the  feoffor  a  re-entry. 
And  yet  by  will  a  man  may  devise  a  term  after  this  man- 
ner. 

If   a  man  infeoff  another,  upon  condition  that  he  and  Co.  snper  Lit. 
his  heirs  shall  render  to  a  stranger  and  his  heirs  a  yearly  213. 
rent  of  twenty  shillings,  &c.  and  if  he  fail  of  payment 
thereof,  that  the  feoffor  shall  re-enter ;  albeit  this  as  a  re- 
servation of  rent  is  merely  void,  and  the  condition  that 
doth  call  it  a  rent,  is  merely  mistaken,  yet  the  condition 
is  good,  and  ut  res  valeat  the  words  shall  be  taken  con- 
trary to  their  proper  sense  (f). 

If  I  infeoff /.  S.  of  land  on  condition  that  if/.  D.  give  Perk.iect., 
to  him  ten  pounds,  or  go  to  Romet  before  such  a  day,  &c.  798. 
that  then  the  feoffee  shall  pay  to  me  ten  pounds,  &c.  this 
is  a  good  condition. 

If  a  feoffment  be  made  to  one  and  his  heirs,  on  condi-  Co.  super  Lit. 
tion  that  if  the  feoffee  pay  to  the  feoffor  ten  pounds,  he  shall  207. 
have  the  fee  of  the  land ;  this  is  not  a  good  condition  (g). 
But  if  he  say  further,  and  if  fail  to  pay  that,  the  feoffor 
shall  re-enter,  this  is  good  (/t). 

If  a  gift  in  tail  be  made  to  a  man  and  the  heirs  of  his  Co.  super  Lit. 
body,  and  if  he  die  without  heirs  of  his  body,  that  then  224- 
the  donor  and  his  heirs  shall  re-enter ;  this  is  a  void  con- 
dition, for  when  the  issues  fail,  the  estate  is  at  an  end. 
P.  128.  Conditions  that  are  so  penned,  as  they  are  insensible  Muddy  and 

and  altogether  incertain,  are  void:  as  if  one  make  a  lease  Gardner'scaie 

(/)  A  rent,  properly  speaking,  cannot  be  reserved  to  a  stranger  ;  (Co.  Litt.  143  b.)  and  therefore  in  a 
case  like  the  above  it  is  presumed  the  party  entitled  to  the  rent  could  have  no  legal  remedy  for  the 
recovery  of  it  by  distress,  either  at  the  common  law  or  by  virtue  of  any  statutory  provision  for  the 
recovery  of  rent ;  consequently  where  such  a  payment  as  the  above  is  reserved  to  a  stranger,  a  power 
of  distress  should  be  given  for  recovery  of  it,  otherwise  it  is  apprehended  the  party  would  have  no  re- 
medy for  the  recovery  of  it  except  in  equity. 

(g)  The  feoffee  taking  the  fee  by  virtue  of  the  grant  to  him  and  his  heirs  the  estate  is  incapable  of 
enlargement  upon  condition ;  and  consequently  the  words,  that  he  shall  have  the  fee  upon  condition  of 
paying  JflO,  are  nugatory. 

(A)  The  feoffee  taking  a  fee  simple  by  the  former  words,  these  words  make  a  condition  in  defea- 
zance  of  his  estate,  and  if  he  did  not  pay  the  jf  10  the  feoftbr  would  have  a  right  to  re-enter. 
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on  condition  that  if  the  rent  be  behind  to  restrain,  and  if 
there  be  not  sufficient,  the  ground  to  enter  into  the  pre- 
mises ;  this  condition  is  void  for  insensibility,  and  the 
estate  is  absolute.  Et  sic  de  similibus. 

A  condition  to    enlarge  or  increase  an  estate   may  be  To  enlarge  an 
good ,  as  if  a  gift  be  made  in  tail,  or  a  lease  be  made  for  estate, 
life,  or  years,  on  condition  that  if  such  an  act  be  done,  or 
not  done,  the  lessee  shall  have  the  land  to  him   and   his 
heirs,  as   if  one  make  a  lease  for  life  to  one,  and  if  the 
lessor  die  without  heir  of  his  body,  then  he  doth  grant  the 
land  to  the  lessee  and  his  heirs  for  ever  (i).      Or  if  land 
be  granted   to  a  man  for  five  years,  on  condition  that  if 
the  grantee  pay  to  the  grantor  within  the  two  first  years 
ten  pounds,  then  that  he  shall  have  the  fee»simple,  other- 
wise that  he   shall  have   the  land  but  for  five  years,  and 
livery  of  seisin  be  made   according  to  the  deed  ;  this  is  a 
good  condition,  and   by  this  upon  the  performance  of  the 
condition  the  fee-simple  will  pass.     So  if  one   grant  land 
for  five  years  rendering  rent,  and  that  if  the  lessee  will 
hold  it  over  to  him  and  his  heirs,  that  he  shall  pay  twenty 
pounds  rent ;  this  is  a  good  condition,  and  if  he  pay  the 
rent,  he  shall  have  the  fee-simple.     So  if  a  man  make  a 
lease  for  years,  and   at  the  same  time,  for  the  surety  of 
the  term  to  the  lessee,  makes  a  feoffment  to  him,  upon 
condition  that  if  he  be  disturbed  in  his  term,  he  shall  have 
the  fee-simple  of  the  land,  and  deliver  both  these  deeds  at 
one  time,  and  give  livery  of  seisin  accordingly ;  this  is  a 
good  condition.     So  if  a  lease  for  life  be  made  upon  condi- 
tion, that  if  the  lessor  or  his  heirs,  pay  to  B.  or  his  heirs, 
ten  pounds  at  a  certain  day,  that  then  the  lessor  may  re- 
enter,  and  if  he  do  not  pay  it  at  that  time,  and  the  lessee 
pay  to  the  lessor  or  his  heirs  ten  pounds  at  a  certain  day, 
after  the  former  day,  that  then  the  lessee  shall  have  the 
land  to  him  and  his  heirs  for  ever ;  this  is  a  good  condi- 
tion.    But  in  all  cases  where  these  kind  of  conditions  are 
good  to  make  the  increased  estate  good,  there  must  be 
these  things  in  the  case.     1.  There  must  be  a  precedent 
particular  estate,  as  an  estate  in  tail,  for  life,  or  years, 
for  a  foundation  to   erect  the  subsequent  estate  upon,  and 
that  first  estate  also  must  be  certain  and  irrevocable,  not 
upon  contingency,  or  with  power  of  revocation.     2.  The 
privity  must  remain  until  the  time  of  the  performance   of 
the  condition,  for   if  the  donee   or  lessee  do  grant  away 
the  first  estate,  the  condition   cannot   afterwards  be   per- 
formed,   to    effect    and    produce    the   increasing    estate. 
3.  The  subsequent  estate  must  vest  co  instanti,  when  the 
contingency  upon   which  the  condition  depended),  shall 
happen,  or  never.     4.  The  first  and   second  estate  must 
take   effect  by  one  and  the  same  deed,  or   else   by  two 
deeds  delivered  at  the  same  time,  for  quce  incontinenti  Jiunt 
inesse  vidcntur.     5.  The  condition  upon  which  the  increase 
is,  must  *  be  possible  and  lawful,  for  upon  an  impossible     *  P.  129. 

(i)  And  such  a  grant  will  be  good,  as  well  of  things  which  lie  in  grant,  as  of  things  which  lie  in 
livery,  and  may  he  annexed  as  well  to  an  estate  tail,  which  cannot  be  drowned,  as  to  an  estate  for 
Jife  or  years  which  may  be  merged  by  the  access  of  a  greater  estate.  F.earne  on  Cont.  Rem.  vo;i. 
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condition  it   cannot,    and  upon  an 
shall  not,  increase  (k). 

If  one  make  a  lease  for  life,  provided  that  if  the  lessee 
die  within  sixty  years,  that  his  executors  shall  have  the 
land  for  so  many  of  the  sixty  years  as  shall  be  to  come  at 
the  time  of  his  death ;  this  is  no  good  condition  to  make 
the  estate  to  increase,  but  it  may  be  a  covenant.  And  if  Co.  i.  84. 
a  lease  for  years  be  made,  on  condition  that  if  the  lessor 
sell  the  reversion  of  the  same  land,  the  lessee  shall  have 
the  fee  of  it ;  this  is  no  good  condition  to  increase  the  es- 
tate. And  a  possibility  cannot  increase  upon  a  possibi- 
lity, as  a  lease  for  years  to  a  lease  for  life,  by  one  contin- 
gent, and  the  lease  for  life  to  a  fee-simple,  by  another. 
And  if  a  lease  be  made  to  a  man  and  a  woman  for  their 
lives,  on  condition  that  which  of  them  two  shall  first 'marry, 
that  one  shall  have  the  fee,  and  they  intermarry;  in  this 
case  neither  of  them  shall  have  the  fee  for  incertainty. 

If  a  man  make  a  lease  for  life,  and  add  this  condition, 
that  if  the  lessee  within  one  year  do  not  pay  twenty  shil- 
lings, that  he  shall  have  but  a  term  of  two  years,  and  he 
do  not  pay  the  twenty  shillings  by  this  his  lease  for  life  is 
gone,  and  he  hath  now  but  a  lease  for  two  years. 

If  a  lease  be  made,  on  condition  that  if  a  stranger  dis- 
like it,  or  be  discontented  with  it,  that  the  lease  shall  be 
void  ;  this  is  a  good  condition. 

If  a  lease  be  made,  on  condition  that  if  a  lessee  be  out- 
lawed, the  lease  shall  be  void  ;  it  seems  this  is  a  good  con- 
dition. 

If  a  feoffment  be  made,  on  condition  that  if  the  feoffee 
commit  treason,  that  the  feoffor  shall  re-enter;  in  this 
case  the  condition  is  vain,  for  if  the  feoflbr  enter,  his  entry 
is  not  lawful,  for  the  King  is  entitled,  and  his  title  shall  be 
preferred. 

No  condition  or  limitation,  be  it  by  act  executed,  limi- 
tation of  a  use,  or  by  devise,  or  last  will,  that  doth  con- 
tain in  it  matter  repugnant,  and  tending  to  the  utter  sub- 
version of  the  estate,  or  matter  that  is  against  law,  or 
matter  that  is  impossible  to  be  done,  is  good.  And  there- 
lore  in  all  such  cases  if  the  condition  be  subsequent;  the 
estate  is  absolute,  and  the  condition  void:  And  if  the 
condition  be  to  go  before  the  estate,  the  estate  and  the 
condition  both  are  void. 

If  a  feoffment  or  other  conveyance  be  made  of  land,  or 
a  grant  of  rent,  4"c-  m  fee-simple,  by  deed  or  will,  upon 
condition  that  the  feoffee  or  grantee  shall  not  alien  to  cer- 
tain persons,  as  to  /.  8.  or  to  /.  S.  and  W.  S.  this  is  a  good 
condition  (/).  So  if  one  make  a  feoffment  in  fee  of  land, 
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(A)  Conditions  against  law  are  reducable  underlie  three  following  heads,  viz.  1st.  to  do  something 
that  is  malum  in  se,  or  malum  prohibitum  ;  'Jd.  to  omit  doing  something  that  is  a  duty  ;  and  3d.  to 
encourage  such  crimes  or  omissions.  See  1  P.  W.  189.  There  are  certain  things,  which  though  they 
do  not  fall  strictly  under  any  of  the  above  heads,  yet  they  are  considered  as  contrary  to  the  policy  of  the 
law  and  therefore  bad  : — such  as  bonds  or  agreements  in  restraint  of  trade  generally,  or  in  restraint  of 
rt  at  any  particular  place  where  the  party  receives  no  consideration  for  subjecting  himself  to  such  par- 
tial restraint ;  bonds  or  agreements  entered  into  for  bringing  about  marriage,  &c.  A  condition  to  en- 
large or  defeat  an  estate  given  in  furtherance  of  such  objects  would  be  bad  it  is  conceived.  And  wher- 
ever a  condition  annexed  fo  an  estate  at  common  law  would  be  void  on  the  ground  of  its  being 
nnlav.'f'iil,  it  would  be  equally  void  if  it  was  annexed  to  an  estate  opt  rating  under  the  statute  of  Uses. 

(0  And  the  grantee  may  be  also  restrained  from  alienating  for  a  particular  time.  Lurge's  case, 
$  Leon,  82.  and  3  Leon.  182. 
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on  condition  that  the  feoffee  shall  not  alien  it  in  mortmain ; 
this  is  a  good  condition  (m).  So  if  A.  be  seised  in  fee  of 
black  acre,  and  B.  doth  infeoff  A.  of  white  acre  in  fee, 
on  condition  that  he  shall  not  alien  black  acre  ;  this  is  a 
good  condition  (»).  But  if  the  condition  be  that  the  feoffee 
or  grantee  shall  not  alien  the  thing  granted  to  any  person 
whatsoever,  or  that  if  he  do  alien  to  any  person,  that  he 
shall  pay  a  fine  to  the  feoffor;  these  conditions  are  void 
in  "!  the  case  of  a  common  person  as  repugnant  to  the  es-  *  p.  139. 
tatc  (o).  But  in  case  of  the  King,  such  conditions  are 
good.  And  in  the  cases  of  a  common  person  also  the  Prerogative, 
alienation  is  good  until  it  be  avoided  by  the  feoffor.  And 
in  Pasc.  19  Jac.  B.  R.  it  was  held  by  Just.  Dodridge  and 
Chamberlain,  that  if  a  feoffment  be  on  condition,  that  if 
the  feoffee  alien,  he  shall  pay  ten  pounds  to  the  feoffor, 
that  this  is  a  good  condition  :  but  Ch.  Just,  and  Just. 
Haughton  held  the  contrary,  for  then  this  shall  be  a  cir- 
cumvention of  the  law.  If  a  gift  had  been  made  to  an 
Abbot,  and  his  successors,  on  condition  not  to  alien, 
this  had  been  a  good  condition. 

If  one  make  a  feoffment  of  land  to  an  infant,  on  condi- 
tion he  shall  not  alien  to  any  person ;  this  is  a  good  con- 
dition during  the  minority  of  the  infant,  but  not  afterwards. 
In  like  manner  as  if  one  make  a  feoffment  to  a  husband 
and  wife,  on  condition  they  shall  not  alien ;  this  condition 
to  some  intent  is  good,  L  e.  to  restrain  alienation  by  feoff- 
ment or  deed,  and  to  some  intent  repugnant  and  void, 
i.  e.  to  restrain  alienation  by  fine,  for  that  is  lawful  (p). 
So  if  a  gift  be  made  in  tail,  on  condition  that  the  tenant 
in  tail  may  alien  for  the  profit  of  his  issues ;  this  is  a  good 
condition.  And  so  if  land  be  given  in  tail,  upon  condi- 
tion that  the  tenant  in  tail  or  his  heirs  shall  not  alien  in 
fee-simple,  fee-tail,  nor  for  the  term  of  any  other's  life, 
but  for  their  own  lives ;  this  condition  is  good.  But  if 
lands  be  given  in  tail  on  condition,  that  the  tenant  in  tail, 
or  his  heirs  in  tail  shall  not  sr.ffer  a  common  recovery, 
levy  a  fine  with  proclamations  according  to  the  statutes 
of  4  H.  7.  and  32  //.  8.  to  bar  the  issues,  or  on  condition 
that  he  shall  not  make  copyhold  estates  of  copyhold  land, 
according  to  the  custom  of  the  place,  or  make  leases  ac- 
cording to  the  statute  of  32  H.  8.  ca.  28.  these  conditions 


(m)  Because  such  alienation  is  prohibited  by  law;  and  regularly  whatever  is  prohibited  bylaw 
may  be  prohibited  by  condition,  be  it  malum prohilntum  or  malumin  se.  Co.  Lit.  223  b. 

(n)  If  this  condition  had  amounted  to  a  total  restraint  of  the  alienation  of  black  acre  it  would  have 
been  bad;  but  as  it  does  not  do  this,  but  merely  occasions  the  loss  of  white  acre  as  the  penalty  for  alien- 
ating black  acre,  the  condition  is  good. 

(a)  And  the  law  is  the  same  in  a  devise  in  fee,  upon  condition  that  the  devisee  shall  not  alien;  as  in 
the  case  of  a  conveyance  whereby  a  fee  simple  passes.  Co.  Lit.  223  a. 

(p)  A  condition  annexed  to  an  estate  in  fee  to  restrain  alienation  generally  is  repugnant  to  the  na- 
lure  of  the  estate,  as  it  is  contrary  to  the  policy  of  the  law  to  entirely  restrain  the  alienation  of  such 
estate  ;  but  Lord  Coke  says,  that  although  a  condition  repugnant  to  the  nature  of  the  estate  is  void, 
yet  that  a  bond  by  which  the  obligor  binds  himself  not  to  do  that  which  the  nature  of  his  estate  allows 
is  good  ;  as  a  baud  by  feoffee  not  to  alienate  the  estate.  1  Inst.  206  b.  But  query  of  this,  and  set  Jen-is 
v.  Bretton,  2  Vern.  251.  Jenk.  120.  Freeman  v.  Freeman,  2  Vern.  233.  But  though  a  condition  restrain- 
ing the  alienation  g-eneruUi/  of  an  estate in  fee-simple  is  bad,  yet  a  condition  annexed  to  the  grant  of 
an  estate  in  fee-simple,  restraiuing  alienation  to  a  particular  person  is  good.  See  note  (»),  next  page. 
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are  held  to  be  repugnant,  and  for  that  cause  void  ( 9), 
And  yet  see,  for  the  last  of  these  cases,  the  opinion  in  Co. 
super  Lit.  223.  to  be  contrary,  and  that  a  condition  to  re- 
strain the  making  of  such  leases  is  good ;  for  this  power 
is  not  incident  to  the  estate,  but  given  to  him  collate- 
rally by  the  statute,  and  QuiUbet  potest  remmciare  juri 
pro  se  introdncto.  But  tota  curia  in  Mary  Portington's 
case  is  against  him.  If  a  man  make  a  gift  in  tail  to  A.  tbe 
remainder  to  him  and  his  heirs,  on  condition  that  he  shall 
not  alien ;  this  condition  as  to  the  estate  tail  is  good  (r), 
and  void  as  to  the  other.  And  therefore  if  an  alienation 
be,  he  shall  defeat  it  only  as  to  the  estate  tail.  And  if  a 
man  make  a  gift  in  tail,  on  condition  that  the  donee  or 
his  heir's  shall  not  alien;  this  is  a  good  condition  to  some 
intents,  and  void  to  other,  and  therefore  if  he  make  a 
feoffment  in  fee,  on  any  other  estate  by  which  the  rever- 
sion is  discontinued  tortiously,  the  donor  shall  enter, 
otherwise  if  he  suffer  a  common  recovery.  And  a  gift  in 
tail,  on  condition  that  the  tenant  in  tail  shall  not  make  a 
lease  for  his  own  life,  is  not  a  good  condition,  by  Co,  6.  43. 
against  Co.  super  Lit.  223.  If  one  seised  in  fee  of  land, 
make  a  lease  of  it  for  years,  or  life,  on  condition  that  the 
lessee  shall  not  alien  the  land  leased,  or  any  part  thereof, 
*  P.  131.  during  the  term,  or  on  *  condition  that  he  shall  not  alien 
it,  or  any  part  of  it,  during  the  term  without  licence  of 
the  lessor;  these  are  good  conditions.  So  if  one  be  seised 
in  fee  of  a  manor,  and  he  make  a  lease  of  years  of  it  to 
/.  S.  on  condition  that  he  shall  not  make  voluntary  estates 
by  copy ;  this  is  a  good  condition.  But  in  a  feoffment  in 
fee  such  a  condition  is  repugnant  and  void.  And  if  one  be 
possessed  of  a  lease  for  years,  or  of  a  house,  or  of  any 
other  chattel  real  or  personal,  and  he  give  or  sell  all  his 
interest  therein,  upon  condition  that  the  donee  or  vendee 
shall  not  alien  the  same ;  this  condition  is  void  for  re» 
pugnancy,  and  the  gift  or  sale  is  absolute  (*). 

If  one  make  a  feoffment  of  land  in  fee,  on  condition  that 
the  feoffor  shall  retain  the  land  for  twenty  years  without 
interruption;  it  seems  this  is  a  good  condition  and  not  re- 
pugnant. 

If  I  grant  land  to  another  for  life,  if  it  shall  please  me 
so  long  to  suffer  him  ;  it  seems  this  condition  is  repugnant 
and  void. 

If  a  feoffment  be  made  of  land  in  fee,  on  condition  that 
the  feoffee  shall  not  enjoy  the  land,  or  shall  not  take  the 
profits  of  the  land,  or  on  condition  that  the  heir  of  the 
feoffee  shall  not  inherit  the  land,  or  on  condition  that  the 

(</)  The  power  to  suffer  a  recovery  (or  levy  a  fine  according  to  the  Statutes  of  Fines),  cannot  be  re- 
strained by  condition  :  1  Bnrr.  84.  And  it  was  resolved  in  Sonday's  case,  9  Co.  128.  that  no  condition 
or  limitation,  be  it  by  act  executed  or  by  limitation  of  any  use,  or  by  a  devise  in  a  last  will,  can  bar 
tenant  in  tail  from  aliening  by  a  common  recovery.  See  also  Foy  v.  Hinde,  Cro.  Jac.  697.  King  v. 
Burchull,  Ambl.  379.  and  see  Fearne's  Cont.  Rem.  6th  ed.  p.  257,  et  infra. 

(r)  Not  good  against  alienation  generally ;  for  it'  an  alienation  was  made  by  fine  or  recovery,  the  alien- 
ation  would  be  good  and  the  condition  bad.  See  supra,  last  note  (q). 

(s)  But  if  it  were  not  to  alien  to  a  particular  person  it  wonld  be  good,  Co.  Lit.  233  a.  And  in  the  case 
of  a  devise  on  condition  that  the  devisee  should  not  alien  till  he  attained  the  age  of  thirty,  the  condition 
was  held  good,  Spittle  v.  Davis,  2  Leon.  38.  So  a  condition  annexed  to  a  devise  that  the  devisees  should 
pot  alien  except  to  their  brothers  or  bisters,  was  held  good.  Doe  v.  Pearson,  6  East's  T.  R.  173. 
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feoffee  shall  not  do  waste,  or  on  condition  that  his  wife 
shall  not  be  endowed ;  in  all  these,  and  the  like  cases,  the 
eondition  is  void  as  repugnant  to  the  estate. 

If  a  gift  in  tail  he  made,  on  condition  that  the  donee  or 
his  issues  shall  not  take  the  profits  of  the  land,  or  on  con- 
dition that  if  the  donee  die,  his  estate  shall  go  unto  ano- 
ther, or  on  condition  that  their  wives  shall  not  be  endow- 
ed, or  on  condition  that  they  shall  not  do  waste,  or  on  con- 
dition that  warranty  and  assets,  or  a  collateral  warranty, 
shall  not  bar  the  issues  in  tail ;  all  these  conditions  are  re- 
pugnant and  void. 

If  lands  be  given  or  granted  to  two  and  their  heirs,  on 
condition  that  the  survivor  shall  have  the  whole  notwith- 
standing partition,  or  on  condition  that  the  survivor  shall 
not  have  the  whole  albeit  there  be  no  severance ;  these 
conditions  are  repugnant  and  void. 

If  one  make  a  lease  for  life,  on  condition  that  the  lessee 
shall  not  do  fealty ;  this  condition  is  not  good. 

If  lands  be  given  to  one  and  the  heirs  males  of  his  body, 
provided  that  if  he  die  without  heirs  females  of  his  body, 
that  the  donor  shall  re-enter ;  this  condition  is  repugnant 
and  void. 

If  one  have  land  in  possession,  or  reversion,  and  he 
grant  a  rent  out  of  it,  on  condition  that  the  grant  shall  not 
charge  the  person  of  the  grantor;  this  is  a  good  condition, 
and  not  repugnant.  But  if  a  man  grant  a  bare  annuity,  or 
grant  a  rent  charge  out  of  another  man's  land  with  such 
a  condition,  or  if  one  grant  a  rent  charge,  on  condition 
that  the  grantee  shall  not  distrain,  nor  charge  the  person 
of  the  grantor,  or  if  one  grant  a  rent  out  of  land,  on  con- 
dition that  the  land  shall  not  be  charged  with  it ;  all  these 
conditions  are  repugnant  and  void.  So  if  two  grant  a 
rent  charge  out  of  land,  provided  *  that  it  shall  not  ex-  *p_  132. 
tend  to  one  of  them ;  this  condition  is  repugnant  and  void. 

If  a  man  seised  in  fee  of  land  make  a  lease  for  years 
rendering  rent,  and  after  the  lessee  makes  a  lease  to  the 
lessor  of  other  land,  on  condition  that  he  shall  not  distrain 
for  his  rent  in  the  former  lease  made  to  this  lessee ;  this 
is  a  good  condition,  and  not  repugnant. 

If  one  make  a  feoffrnent  in  fee,  or  lease  for  life,  with 
warranty,  on  condition  that  the  feoffee  or  lessee  shall  not 
vouch  to  warrant,  nor  recover  in  value,  or  if  the  lease  be 
made  without  impeachment  of  waste,  on  condition  that,  if 
the  lessee  do  waste  the  lessor  shall  re-enter ;  these  are 
good  conditions,  and  not  repugnant  (f), 

All  conditions  annexed  to  estates,  being  compulsory  to  Condition! 
compel  a  man  to  do  any  thing  that  is  in  its  nature  good  or  against  law. 
indifferent,  or  being  restrictive  to  restrain  or  forbid  the 
doing  of  any  thing  which  in  its  nature  is  malum  in  se,  as  to 
kill  a  man,  or  the  like,  or  malum  prohibitum,  being  a  thing 
forbidden  by  any  statute,  or  the  like,  all  such  conditions 
are  good,  and  may  stand  with  the  estates.     But  if  the  mat- 
ter of  the  condition  tend  to  provoke  or  further  the  doing 

(0  See  further  as  to  repugnant  or  inconsistent  conditions,  snpra,  page  130,  note  (p),  and  see  Vin. 
Abr.  Condition  (Z.)    Bac.  Abr.  Condition  (L.),  and  Cora.  Dig.  Condition  (D.  4.) 
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of  some  unlawful  act,  or  to  restrain  or  forbid  a  man  the 
doing  of   his  duty ;    the  condition  for  the   most  part  is 
void(tt).     And  therefore  if  lands  be  given  or  granted  to  a 
man,  upon  condition  that  he  shall  kill  a  man,  or  upon  con- 
dition that  he  shall  burn  his  neighbour's  house,  or  upon 
condition  that  he  shall  forswear  himself,  or  upon  condi- 
tion that  he   shall  save  and   keep  harmless   the  grantor 
whatsoever  he  shall  do,  or  that  if  he  do  not  these  things, 
the  grant  shall  be  void ;  this  condition  is  void  («>).     Or  if 
lands  be  given  or  granted  to  an  officer,  upon  condition  that 
he  shall  not  duly  execute  his  office ;    this    condition    is 
against  law,  and  void  :  Et  sic  de  similibus.     So  if  a  gift  be  Perk.  sect, 
made  in  tail,  upon  condition  that  the  donee  shall  discon-  7*7- 
tinue,  or  one  give  or  grant  land,  on  condition   that  the 
grantee  shall  be  a  forestaller  against  the  statutes  ;  these  and  Co.  i.  24. 6. 45. 
such  like  conditions  are  void.     And  hereupon  it  is,  that 
conditions  annexed  to  land,   that  the  profits  thereof  shall 
be  employed  to  superstitious  uses,  are  void.     And  hence  Dier  345.    Co. 
also  it  is  that  such  conditions  as  are  against  the  liberty  of  8"ptr  Lit.  206. 
law,  as  that  a  man  shall  not  marry  (#),  or  the  like,  are 

void. 

(M)  If  a  man  be  bound  upon  condition  that  he  shall  kill  J.  5.  the  bond  is  void ;  but  if  a  man  makes  a 
feoffment  with  a  condition  that  unless  the  feoffee  shall  killJ.  S.  the  feoftbr  shall  re-enter;  here  the 
estate  is  absolute  and  the  condition  void.  Co.  Lit.  206  b.  See  also  Carpenter  v.  Peer,  Comberb.  Rep. 
246.  But  if  the  condition  was  a  condition  precedent,  both  the  estate  and  the  condition  would  be 
bad. 

(w)  Condition  to  do  any  thing  which  amounts  to  maintenance  is  void;  as  to  save  A.  harmless  from 
such  appeal  of  robbery  as  B.  hath  against  him  ;  this  condition  is  against  law :  18  E.  4.  28.  Rol.  Abr.  417. 

(x)  A  condition  annexed  to  an  estate  tail  that  the  tenant  in  tail  shall  not  marry  generally,  is  bad, 
for  without  marriage  he  cannot  have  an  heir  to  his  body.  J'.ut  such  a  condition  annexed  to  the  grant 
of  an  estate  in  fee-simple  might  be  good,  as  a  collateral  heir  to  the  grantee  would  inherit.  Dyer  343  b, 
Jenk.  243.  So  a  condition  annexed  to  an  estate  tail,  that  the  tenant  in  tail  shall  not  marry  a  particular 
woman  would  be  good. 

The  subject  of  conditions  in  restraint  of  marriage  annexed  to  devises  and  legacies,  is  one  of  consider- 
able importance.  The  ecclesiastical  courts  in  conformity  to  the  principles  of  the  civil  law,  consider  all 
conditions  in  restraint  of  marriage  (as  not  to  marry  a  particular  person,  or  not  to  marry  without  con- 
sent, or  till  a  certain  age,  &c.)  to  be  contrary  to  the  public  good  and  therefore  void.  And  in  the 
case  of  legacies  charged  merely  on  personal  estate  where  there  is  no  limitation  over  on  breach  of  the 
condition  the  Court  of  Chancery  holds  the  same  doctrine,  and  considers  the  condition  merely  in  terrorem. 
See  Daileyv.  Desboui-erie,  2  Atk.  261.  Elton  v.  Elton,  3  Atk.  504.  iVes.  4.  Semphill  v.  Bailey,  Free, 
in  Cha.  562.  Jervis  v.  Duke,  1  Vern.  20.  Pullcn  v.  Ready,  \  Wils.  21.  Harvey  v.  Aston,  1  Atk.  361 . 
Reynish  v.  Martin,  3  Atk.  330.  Maples  v.  Bainbridge,  1  Madd.  Rep.  590.  And  whether  the  condition 
is  precedent  or  subsequent  it  will  be  equally  void  where  the  legacy  is  charged  on  a  mere  personal  fund, 
and  there  is  no  bequest  over  on  breach  of  the  condition  :  see  cases  last  cited.  Where  however  the  con- 
dition is  precedent  it  may  be  of  such  a  nature  that  the  legacy  cannot  vest  till  a  marriage  takes  place, 
but  if  one  does  take  place,  though  witlwut  consent,  the  legacy  will 'then  vest;  provided  it  is  not  given 
over  on  marrying  without  consent.  See  Garbett  v.  Hilton,  1  Atk.  330.  Hemmings  v.  Munkley, 
\  Bro.  C.  C.  303.  Elton  v.  Elton,  iVes.  4.  and  3  Atk.  504.  Pullen  v.  Ready,  a  Atk.  590.  But  wher- 
ever the  legacy  is  given  over  in  the  event  of  the  condition  being  broken,  there  the  condition  will  be 
good;  and  upon  breach  of  it  the  legacy  will  belong  to  the  person  to  whom  it  is  given  over.  Bellasis 
v.  Ermine,  1  Cha.  Ca.  22.  Stratton  v.  Grimes,  2  Vern.  357.  Aston  v.  Aston,  ib.  452.  Chauncey  v. 
Graydon,  2  Atk.  616.  Wright  v.  Cammertm,  14Ves.  389.  Lester  v.  Garland,  15  Ves.  248.  Fitchctt 
v.  Adams,  2Stra,  1128.  A  general  residuary  bequest  has  been  held  to  entitle  the  residuary  legatee 
to  a  legacy  which  was  given  upon  condition  of  marrying  with  consent.  See  Amos  v.  Homer,  1  Eq. 
Ca.  Ab.  112.  pi.  9.  and  see  also  Scott  v.  Tyler,  2  Bro.  Cha.  Ca.  431.  [Though  qnaery  ofthe  sound- 
ness of  this  doctrine,  as  it  is  conceived  that  a  residuary  bequest  affords  no  distinct  evidence  that  the 
condition  was  meant  to  be  anything  more  than  in  terrorem.']  But  even  where  a  legacy  is  expressly 
given  over  upon  non-compliance  with  the  condition,  courts  of  equity  lean  as  much  possible  in  favour  of 
the  legatee  and  against  the  limitation  over.  Thus  in  the  case  of  Daley  v.  Desbouverie,  2  Atk.  260. 
where  the  trustees  agreed  to  give  their  consent  upon  a  proper  settlement  being  made;  and  though 
the  marriage  was  afterwards  solemnized  without  any  settlement  being  made,  yet  as  a  settlement  was 
afterwards  made,  their  conditional  consent  was  held  to  be  sufficient.  In  the  case  of  Jjurletmt  y. 
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void.  And  hence  also  such  as  are  against  the  public  good. 
And  therefore  it  seems  if  one  grant  his  land  to  /.  S.  on 
condition  that  he  (being  a  husbandman)  shall  not  sow  his 
arable  land;  this  condition  is  void.  And  in  all  these 
cases  if  the  condition  be  subsequent  to  the  estate,  the  con- 
dition only  is  void,  and  the  estate  good  and  absolute;  if 
the  condition  be  precedent,  the  condition  and  estate  both 
are  void,  for  an  estate  can  neither  commence  nor  increase 
upon  an  unlawful  condition  (y). 

*  All  conditions  annexed  to  estates,  that  contain  in  them  Condition*  im- 
matter  at  the  time  of  making  of  them  impossible  to  be  possible, 
done,  are  void.  And  therefore  if  one  give  or  grant  land, 
on  condition  that  a  man  shall  go  to  Rome  in  three  days,  or 
on  condition  that  a  man  shall  infeofT*  a  corporation,  when  *P.  133. 
there  is  none  such;  or  if  one  give  lands  in  tail,  on  con- 
dition that  the  estate  shall  cease,  as  if  the  tenant  in  tail 
be  dead  (z) ;  or  if  one  grant  lands,  on  condition  that  a  man 
shall  infeoff  his  wife ;  all  these  and  such  like  conditions 
are  void.  And  in  these  cases  also  if  the  condition  be  sub- 
sequent, the  condition  is  void  only,  and  the  estate  is  abso- 
lute ;  and  if  the  condition  be  precedent,  the  condition  and 
the  estate  both  are  void ;  for  an  estate  can  neither  com- 
mence nor  increase  \ipon  an  impossible  condition.  And  if 
the  thing  to  be  done  by  the  condition  be  possible  at  the 
time  of  the  making  of  the  condition,  and  do  afterwards 
by  the  act  of  God  become  impossible ;  the  condition  is  be- 
come void,  and  the  estate  absolute  (a) ;  as  if  a  feoffment  be 

made, 


Humphries,  Ambl.  Rep.  256,  the  condition  was,  that  if  the  party  married  without  the  consent 
of  A'.  H .  in  writing,  the  estate  should  go  over.  She  married  without  N.  H.'a  privity,  but  he  expressed 
his  approbation  of  the  marriage  as  soon  as  he  knew  of  it  ;  and  Lord  Hardwickc  held  that 
this  was  sufficient.  And  when  the  major  part  of  the  persons  whose  consent  was  necessary,  have 
given  their  consent,  it  has  been  deemed  sufficient.  Wiseman  v,  Forster,  2  Cha.  Rep.  23.  Harvey  v. 
Avion,  I  Atk.  375.  And  where  a  guardian  has  once  given  an  implied  consent  by  encouraging  the 
addresses  made  to  his  ward,  this  has  been  held  sufficient,  although  he  afterwards,  without  sufficient 
reason,  refused  his  formal  consent.  Campbell  v.  Lord  Netcrcille,  t  Ves.  554,  and  see  Lord  Strange  v* 
Smith,  Ambl.  263.  So  a  general  permission  on  the  part  of  a  trustee,  that  the  legatee  after  she  had 
attained  twenty-one  might  marry  whom  she  chose,  was  held  sufficient  to  entitle  the.  legatee  to  her 
legacy,  although  she  married  without  the  trustees  knowledge.  The  marriage  however  had  the  sub- 
sequent approbation  of  the  trustee,  which  might  probably  have  some  weight  with  the  Court.  See 
Pollock  v.  Croft,  1  Meriv.  181. 

(y)  Amongst  unlawful  conditions  may  be  mentioned  conditions  to  bonds,  given  upon  presentment  to 
a  church  living,  for  the  general  resignation  of  such  living  upon  the  request  of  the  patron.  See  Fytche 
y.  The  Bishop  of  London,  2  Bro.  Par!.  Cas.  311.  A  bond  however,  with  a  condition  to  resign  upon  the 
patron's  son  coming  of  canonical  age  is  good.  See  Partridge  v.  Whiston,  \  Term  Rep.  359. 
(z)  The  estate  does  not  cease  upon  the  death  of  tenant  in  tail,  but  upon  his  death  without  issue, 
(a)  As  where  one  devised  to  his  eldest  daughter  on  condition  she  should  marry  his  nephew  at  or  be- 
fore the  age  of  21.  The  nephew  died  young,  and  without  the  daughter  having  ever  been  required  to 
marry  him ;  and  it  was  held  that  the  performance  of  the  condition  having  become  impossible  by  the 
act  of  God  the  estate  remained  absolute.  See  Thomas  v.  Howell,  1  Salk.  170.  But  where  such  a  condition 
is  precedent  and  the  performance  of  it  becomes  impossible  by  the  act  of  God,  the  estate  will  never  vest, 
As  where  the  condition  was,  that  in  case  theDnke  of  Southampton  married  the  daughter  of  Sir  Henry 
Wood,  and  they  had  issue  male,  then  that  the  trustees  should  stand  seised  to  the  use  of  the  Duke  daring 
his  life.  The  marriage  took  effect  but  the  Duchess  (iied  without  issue ;  and  it  was  held  that  the  Duke 
was  not  entitled  to  a  life  estate.  See  Show.  P.  C.  8.3.  and  see  also  Mansell  v.  Manscll,  cited  y  Ilro.  Ch.  Ca. 
473.  The  performance  however  of  even  a  condition  precedent  may,  from  the  happening  of  some  subsequent 
event  be  sometimes  dispensed  with  ;  as  where  a  person  devised  to  trustees  upon  trust  for  his  daughter  A. 
till  her  marriage,  and  in  case  she  married  with  the  consent  of  the  trustees,  then  to  her  and  her  heirs  ; 
but  in  case  she  should  marry  without  their  consent  then  to  her  sisters  equally  between  them.  After- 
wards A.  married  in  her  father's  life-time  and  with  his  consent  and  approbation  :  He  afterwards  died 
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8.  How  a  con- 
dition in  (teed 
or  a  limitation 
shall  be  taken 
and  expound- 
ed.    And  how 
it  must  and 
ought  to  be 
performed. 
1.  In  respect 
of  persons. 


Not  to  alien. 


To  pay  money, 


made,  on  condition  that  the  feoffee  shall  before  Easter  fol- 
lowing infeoff  the  feoffbr,  and  the  feoffee  die  before  the 
day ;  or  on  condition  that  the  feoffee  shall  appear  in  such 
a  court  before  or  at  Easter,  and  he  die  before  the  time; 
in  these  cases  the  condition  is  gone,  and  the  estate  is  ab- 
solute (6). 

And  the  same  law  is  for  the  most  part  of  limitations,  if  Co.  6. 41.1.84. 
they  be  repugnant,  impossible,  or  against  law,  as  is  before 
shewed  to  be  of  conditions.     See  more  in  the  next  divi- 
sion following. 

It  is  a  general  rule,  that  such  conditions  annexed  to  Cp.8.90.sup«r 
estates  as  go  in  defeasance,  and  tend  to  the  destruction  of  Lit.  219.  27  H. 
the  estate,  being  odious  to  the  law,  are  taken  strictly,  and 
shall  not  be  extended  beyond   their  words,  unless  it  be 
in  some  special  cases.     And  therefore  if  a  lease  be  made, 
on  condition  that  if  such  a  thing  be  not  done,  the  lessor 
[without  any  words  of  heirs,  executors,  &c.j  shall  re-enter 
and  avoid  it;  in  this  case  regularly  the  heir,  executor, &c. 
shall  not   take   advantage  of  this    condition.     So  if  one 
make  a  lease  for  years  of  a  house,  on  condition  that  if  the 
lessor  shall  be  minded  to  dwell  in  the  house,  and  shall 
give  notice  to  the  lessee,  that  he  shall  depart ;  in  this  case 
if  the  lessor  die,  his  heir,  executor,  &c.  shall  not  have 
the  like  advantage  and  power  as  the  lessor  himself,  for  the 
condition  shall  not  be  extended  to  them.     And  hence  it  Dieree. 
is,  that  if  a  lease  for  years  be  made,  on  condition  that  the 
lessee  shall  not  alien  without  the  licence  of  the  lessor ;  in 
this  case  the  restraint  shall  continue  only  during  the  lives 
of  the  lessor  and  lessee  and  no  longer.      And  yet  this  Co.  super  Lit, 
rule  hath  an  exception;  for  if  a  man  mortgage  his  land  to  219. 
W.  upon  condition  that  if  the  mortgagor  and  /.  S.  pay  20s» 
such  a  day  to  the  mortgagee,  that  then  he  shall  re-enter, 
and  the  mortgagor  die  before  the  day;  in  this  case  /.  S. 
may  pay  the  money  and  perform  the  condition.     But  other- 


without  haTing  altered  his  will ;  and  it  was  held  by  Lord  Chancellor  Cotcper,  that  by  the  marriage  with 
the  consent  of  the  father  the  condition  was  dispensed  with,  and  that  the  daughter  was  entitled.  Clerk 
v.  Lucy,  5  Vin.  Ab.  88.  2  Eq.  Ab.  213.  The  performance  of  a  condition  may  be  excused  by  the  default 
or  refusal  of  the  person  whose  concurrence  is  necessary  to  the  performance  of  it.  As  where  a  person 
devised  all  his  lands  to  one  Comyns,  in  trust  for  his  grand-daughter  and  the  heirs  of  her  body,  with  re- 
mainder to  Comyns  and  his  heirs,  upon  condition  that  he  should  marry  the  testator's  grand-daughter: 
Cumyns  offered  to  marry  the  lady,  but  she  refused,  and  soon  after  married  another  person ;  and  Lord 
Talbot  wa»  of  opinion  that  this  was  a  condition  subsequent  and  was  dispensed  with  by  the  lady's  refusal. 
Robinson  v.  Comyns,  Forr.  164. 

If  a  condition  consists  of  two  parts,  one  of  which  was  impossible  to  be  performed  when  the  con- 
dition was  created,  yet  the  other  must  be  performed ;  and  the  performance  of  the  part  which  is 
possible  will  be  sufficient. 

Where  a  condition  consist*  of  two  parts,  in  the  disjunctive,  the  party  has  an  election  which 
of  them  to  perform;  and  if  both  are  possible  at  the  time  of  creating  the  condition  but  one  of  them 
afterwards  becomes  impossible  by  the  act  of  God,  this  shall  excuse  the  performance  of  that  which  re- 
mains possible;  for  otherwise  the  election  would  be  taken  away  by  the  act  of  God.  Laughter's  case, 
6  Rep.  21 .  b.  In  a  subsequent  case  however  it  was  said  that  the  rule  and  reason  in  Laughter's  case, 
ought  not  to  be  taken  so  largely  as  Coke  has  reported,  but  according  to  the  nature  of  the  case.  1  Ld. 
Kaym.  279. 

(6)  When  a  condition  consists  of  two  parts  in  the  disjunctive,  and  both  are  possible  at  the  time  of 
making  the  condition,  and  afterwards  one  of  them  Becomes  impossible  by  the  act  of  God,  a  perform- 
ance of  the  other  is  not  compellable.  5  Co.  22  a.  3  Mod.  233.  but  see  last  note,  and  see  also  further 
as  to  conditions  impottiblf  in  Vin.  Abr.  Condition  (C.  a.)  Bac.  Abr.  Condition  (M.)  Com.  Dig.  Con- 
dition (D.)  In  some  cases  however,  conditions  which  become  impossible  by  the  act  of  God,  though 
excused  at  law  wil|  nevertheless  be  enforced  iu  equity.  See  Holtham  v.  Ryland,  l  Eq.  Ca.  Ab.  18. 
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•wise  it  is  while  the  mortgagor  doth  live,  for  in  that  time 
/.  S.  alone  without  him  may  not  tender  it,  and  if  he  do, 
this  tender  is  no  performance  of  the  condition.  And  in 
case  where  a  condition  doth  tend  to  create  an  estate,  there 
it  shall  have  the  most  favourable  exposition  that  may  be ; 
and  therefore  in  that  case  albeit  the  words  be  not  satis- 
fied, yet  *  if  the  intent  be  satisfied,  it  sufficeth(c).  And  *P.  184. 
therefore  if  one  make  a  feoffment  in  fee,  on  condition  that  To  make  «u 
the  feoffee  shall  make  an  estate  back  again  in  tail  to  the  estate- 
feoffor  and  his  wife  before  such  a  day,  and  before  that 
day  the  feoffor  die ;  in  this  case  the  condition  shall  be  per- 
formed as  near  to  the  intent  as  may  be;  and  therefore  if 
the  condition  be,  that  he  shall  make  the  estate  to  them  two, 
habendum  to  them  and  the  heirs  of  their  two  bodies  engen- 
dered, the  remainder  to  the  right  heirs  of  the  feoffor,  the 
estate  shall  be  made  to  the  wife  for  life  without  impeach- 
ment of  waste,  the  remainder  to  the  heirs  of  the  body  of 
the  husband  begotten  on  the  wife.  And  if  A.  infeoff  B. 
on  condition  that  B.  shall  make  an  estate  in  frankmarriage 
to  C.  with  such  a  one  the  daughter  of  the  feoffor;  in  this 
case  albeit  an  estate  in  frankmarriage  may  not  be  made, 
yet  an  estate  shall  be  made  to  them  for  their  lives  (d).  Et 
sic  de  similibui.  Conditio  beneficialis,  quce  statum  construit, 
benigne  sccundum  verborum  intentionem  est  interpretanda ; 
odiosa  autem,  qua;  statum  dcstruit,  stride  secundum  verbo- 
rum proprietatem  est  accipienda. 

In  all  cases  where  a  time  is  set,  for  the  doing  or  per-  3.  In  reipect 
formance  of  the  matter  contained  in  the  condition,  be  it  of  time, 
to  pay  money,  make  an  estate,  or  the  like,  it  must  be  done 
at  the  time  agreed  upon,  and  set  down  in  the  condition  (e). 
And  in  cases  where  it  is  to  be  done  before  a  time  certain, 
it  must  be  done  before  that  time,  or  else  the  condition  is 
broken.  But  in  all  cases  where  no  time  is  set  for  the 
doing  of  the  thing  contained  in  the  condition,  be  it  to  pay 
money,  make  an  estate,  or  the  like,  if  the  act  to  be  done, 
be  to  be  done  to  the  party  that  doth  make  the  estate,  or 
be  to  be  done  to  him  and  a  stranger,  and  be  such  a  thing 
as  is  for  the  benefit  of  him  that  doth  make  the  estate,  and 
for  his  benefit  only,  there  regularly  the  party  that  is  to  do 
the  thing  shall  have  time  to  do  it  during  his  life,  unless 
the  party,  feoffor,  &c.  that  doth  make  the  first  estate, 
whereunto  the  condition  is  annexed,  doth  hasten  the  doing 
thereof  by  request;  for  if  he  request  the  doing  thereof 


(c)  See  accordingly,  10  Mod.  420.     It  is  a  general  rule  that  every  person  interested  either  in  the  con- 
dition (unless  where  it  is  evidently  meant  to  be  personal  to  some  particular  individual),  or  in  the  land 
to  which  it  relates  may  perform  it;  as  if  a  feoffee  upon  condition  to  pay  ,£'80  at  Michaelmas  infeoff* 
another  person  before  Michaelmis ;  the  second  feoffee  may  perform  the  condition  :  Litt.  336.     And 
where  a  time  is  appointed  for  the  performance  of  a  condition,  the  right  to  perform  it  will  descend  to 
the  heir,  notwithstanding  the  performance  of  it  appears  to  be  personal  to  some  particular  individual. 
Thus  if  a  feoffment  be  made  in  mortgage  upon  condition  that  if  the  feoffor  (without  mentioning  his 
heir)  shall  pay  a  certain  sum  on  a  certain  day,  then  that  he  the  feoffee  should  reconvey  ;  here  although 
the   feoffor  should  die  before  the  day  of  payment  yet  his  heir  may  perform  the  condition.  Marks  T. 
Mark*,  1  Eq.  Ab.  106. 

(d)  See  further  how  a  condition  shall  be  construed,  Com.  Dig.  Chancery  (2  Q.)  and  by  whom  and  to 
•whom  a  condition  is  to  be  performed.    Bac.  Abr.  Condition  (P.)    Vin.  Abr.  Condition  (F.  a.)  (G.  a  ) 
Com.  Dig.  Condition  (G.) 

(e)  If  the  condition  be  to  pay  money  at  tuch  a  day,  it  is  sufficient  if  it  be  paid  before  the  day,  if 
the  party  accept*  it,  for  that  amounts  to  payment  upon  the  day.     Co.  Lit.  211  b. 
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and  set  no  time,  it  must  be  done  within  a  convenient  time 
after  that  request ;  and  if  he  request  and  prefix  a  time 
convenient  when  he  doth  desire  to  have  it  done,  it  must 
be  done  at  that  time,  and  in  these  cases  the  condition 
cannot  be  broken  without  a  request,  so  long  as  he  to 

To  pay  money,  whom  the  estate  upon  condition  is  made  be  living.  And 
therefore  in  this  case  it  is  not  like  to  a  condition  made  by 

Testament.  a  will ;  for  if  one  devise  his  land  to  /.  S.  so  as  he  pay  the 
twenty  pounds  to  /.  D.  the  testator  doth  own  him,  and  no 
time  is  set  for  the  payment  thereof;  in  this  case  he  must 
pay  it  as  soon  as  it  is  demanded,  or  he  doth  forfeit  the 
land,  and  the  heir  may  enter.  But  if  the  thing  to  be 
done,  be  to  be  done  to  a  stranger,  and  be  for  the  profit 
and  benefit  of  a  stranger  only;  as  if  a  feoffment  be  made. 

To  marry  7.  S.  on  condition  that  the  feoffee  shall  marry  the  daughter  of 
*  P.  135.       the  feoffor  (/),    or   on  condition   that  the  feoffee  *  shall 

To  infeoff.  infeoff  a  stranger,  and  no  time  is  set  for  the  doing  hereof ; 
in  these  cases  the  feoffee  shall  not  have  time  during  his 
life  to  do  it,  but  he  must  do  it  in  a  reasonable  time,  and 
that  without  any  request  at  all,  or  else  he  doth  break  the 
condition  (</).  And  in  some  special  cases  when  the  act  to 
be  done  is  to  be  done  to  the  party  himself,  the  party  shall 
not  have  time  to  do  it  during  his  life ;  as  if  one  grant  land 
to  /.  S.  on  condition  that  he  shall  grant  an  advowson  to 
the  grantor  for  his  life ;  or  on  condition  that  he  shall  grant 
a  vent  charge  to  the  grantor  during  his  life,  to  be  paid  at 
Michaelmas  and  Lady-day;  in  these  cases  the  grant 
of  the  advowson  must  be  before  the  advowson  fall, 
and  the  grant  of  the  rent  must  be  before  either  of  the 
clays  of  payment  come,  and  that  without  request,  else  the 
condition  is  broken  (A).  And  if  the  condition  be  that  if  Perk.  »ect.  9. 

To  pay  money.    I.  S.  do  such  an  act,  that  then  the  feoffee  shall  pay  ten  798t 
pounds  to  the  feoffor,  else  that  the  feoffor  shall  re-enter, 
and  no  time   is  set  when  the  feoffee  must  pay  this  ten 
pounds;  in  this  case  it  seems  the  payment  must  be  as  soon 
as  the  same  act  is  done,  and  that  without  any  request  at  Co.  super  Lit* 
all.     And  in  case  where  the  feoffee,  &c.  or  a  stranger,  be  209. 
to  do  an  act,  and  he  alone  is  to   do  it,  and  it  doth  nothing 
concern  the  feoffor,  £c.  as  to  go  to  Rome,  or  the  like, 
there  the  feoffee,  &c.  or  stranger  shall  have  time  during 
his  life  to  do  the  thing,  and  it  cannot  be  hastened  by 
request.  , 

To  make  a  If  lands  be  granted,  on  condition  that  the  grantee  shall   Co.  snper  Lit, 

lease.  make  a  lease  for  life  of  other  lands  to  the  grantor,  the  220.  *&. 

remainder  to  a  stranger;  in  this  case  the  feoffee  shall  have 
all  the  time  of  his  life  to  do  it,  if  he  be  not  hastened  by 
request.  But  if  the  condition  be  to  make  a  gift  in  tail  to 
a  stranger,  the  remainder  to  the  feoffor ;  in  this  case  it 
must  be  done  in  time  convenient  without  request. 

(/)  If  the  condition  was  subsequent,  and  she  should  refuse  to  marry  the  feofi'ee,  he  would  be  entitled 
4o  the  estate  notwithstanding  the  non-performance  of  the  condition.  See  Robertson  v.  Comyns  cited 
in  note  (a),  page  133,  supra. 

(#)  See  accordingly  Bac.  Abr.  Condition,  pi.  26,  and  pi.  217. 

(/i)  If  a  man  grant  an  advowson  upon  condition  that  the  grantee  shall  regrant  the  same  to  the 
grantor  in  tail,  in  this  case  if  the  church  become  void  before  the  regrant,  or  before  any  request  made 
by  the  grantor,  he  may  take  advantage  of  the  condition,  because  the  advowson  is  not  in  the  same 
plight  it  was  at  the  time  of  the  grant.  Co.  Lit.  222  b. 
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Co.  inper  Lit. 
*08. 


Perk.  tact. 
795. 


Lit.  sect.  342. 
Co.  super  Lit. 
213. 


To  infroflT. 


To  get  the 
good  will  of 
J.S. 
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If  the  king  licence  his  tenant  to  infeoff  A.  and  B.  »0  as 

they  give  the  land  again  to  the  feoffor,  and  the  heirs  males 
of  his  body,  and  he  make  a  feoffment  accordingly;  in  this 
case  it  must  be  re-conveyed  before  the  death  of  the  feoffor, 
or  else  the  condition  is  broken. 

If  .A.  infeoff  B.  of  black  acre,  on  condition  that  if  C. 
infeoff  B.  of  white  acre  A.  shall  re-enter;  in  this  case  C. 
shall  have  time  to  do  this  during  his  life,  if  B.  do  not 
hasten  it  by  request. 

If  a  lessee  grant  his  estate  to  a  stranger,  on  condition 
that  the  grantee  do  get  the  good  will  of  the  lessor,  and  no 
time  is  set  when  he  shall  get  his  good  will ;  it  seems  in  this 
case  he  shall  have  no  time  to  get  his  good  will  during  the 
term,  and  that  although  he  deny  it  at  the  first,  yet  if  he 
grant  it  afterwards  that  this  is  sufficient. 

When  a  time  is  set  in  certain  for  the  payment  of  money, 
or  the  doing  of  any  other  thing  generally,  neither  agent 
nor  patient  are  bound  to  attend  any  other  time.  And  if 
the  thing  be  to  be  done  on  a  day  certain,  but  no  hour  of 
the  day  is  set  down  wherein  the  *  same  shall  be  done ;  in  *  P.  13(5. 
this  case  they  must  attend  such  a  distance  of  time  before 
the  sun  set,  as  may  be  convenient  to  do  that  work  in. 
And  if  the  condition  be  to  pay  money  at  a  place  certain,  Topaymouey. 
at  any  time  during  life ;  in  this  case  the  money  may  not  be 
tendered  at  any  time  in  the  place,  in  the  absence  of  him 
that  should  receive  it ;  but  he  that  is  to  pay  it  must  give 
notice  to  the  other  party  before  hand,  at  what  time  he  will 
tender  it,  that  the  other  may  be  ready  to  receive  it.  Or 
if  at  any  time  the  parties  happen  to  meet  at  the  place,  a 
payment  or  tender  then  at  that  place  is  sufficient  (i).  And 
the  same  law  is  for  the  most  part  in  conditions  of  obliga- 
tions (A). 

In  cases  where  a  place  is  set  down  for  the  doing  of  the 
thing  contained  in  the  condition,  there  it  must  always  be 
done  at  that  place,  unless  by  some  agreement  made  be- 
tween the  parties  afterwards  another  place  be  appointed ; 
otherwise  the  condition  is  not  performed,  and  the  parties 
are  not  bound  to  attend  in  any  other  place  (7).  But  in 
cases  where  there  is  no  place  set  down  for  the  doing  of 
the  thing  contained  in  the  condition,  if  the  thing  to  be 
done  be  a  corporal  service,  as  to  pay  money,  or  any  such 
like  thing,  the  party  that  is  to  do  it  must  at  his  peril  seek 
out  the  person  to  whom  it  is  to  be  done,  if  he  be  infra 
regnu m  Anglice ;  but  if  he  be  not  within  the  kingdom,  he 
is  not  bound  to  seek  him,  and  yet  the  condition  is  not 
broken.  And  if  the  thing  to  be  done  be  either  local,  i.  e.  To  pay  money, 
such  a  thing  as  must  be  done  in  or  at  a  place  certain,  as 
the  making  of  a  feoflfment  of  land,  payment  of  rent,  or 
the  like ;  in  this  case  the  thing  must  be  done  at  that  very 
place,  and  a  tender  of  doing  it  in  that  place  is  a  suffi- 
cient performance  of  the  condition :  as  for  example,  if  a 

(»)  See  more  fully  as  to  the  time  of  performance  of  a  condition,  Vin.  Abr.  Condition  from  (C.  b.) 
to  (M.  b.)  Com.  Dig.  Condition  (G.  3.)    Bac.  Abr.  Condition  (P.  3.) 

(k)  See  the  chapter  on  Obligations. 

(f)  But  if  the  person  to  whom  the  condition  is  to  be  performed,  is  willing  to  accept  the  performance 
«f  it  at  another  place,  the  performance  will  be  good. 

feoffment 


Co.  super  Lit. 

210.  211.  213. 
Lit.  sect.  343. 
S45.     Bro. 
Condition  60. 


Obligation, 


3.  In  respect 
of  places. 
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To  pay  money. 
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feoffinent  be  made,  on  condition  that  the  feoffee  shall  pay 
to  the  feoffor  twenty  pounds  on  Easter-day  at  Dale,  and 
the  feoffee  tender  the  twenty  pounds  the  same  day  at  Safe; 
and  albeit  the  feoffor  be  at  Sale,  and  he  tender  the  twenty 
pounds  to  his  person  there  the  same  day,  yet  this  is  no 
performance  of  the  condition.  And  if  a  feoffment  be 
made  in  mortgage,  on  condition  for  the  payment  of  money 
at  a  day,  and  no  place  is  set  for  the  payment  thereof;  in 
this  case  the  mortgagor  must  seek  the  mortgagee  and 
tender  it  to  his  person  at  his  peril;  and  tender  of  the 
money  upon  the  land  mortgaged,  is  not  a  sufficient  per- 
formance of  the  condition  (m).  And  if  a  feoffment  be 
made,  on  condition  that  the  feoffee  shall  infeoff  the  feoffor 
of  white  acre  in  Dale ;  in  this  case  the  feoffment,  or  the 
tender  of  it  must  be  in  Dale,  and  cannot  be  elsewhere, 
and  a  tender  of  it  there  is  sufficient  to  perform  the  con- 
dition. So  if  the  condition  be,  that  the  feoffee  shall  in 
Easter  term  next  acknowledge  satisfaction  upon  a  judg- 
ment in  the  King's  Bench ;  this  must  be  done  there,  and 
cannot  be  done  elsewhere.  So  if  a  feoffment  in  fee  be 
made  of  white  acre,  rendering  rent  to  the  feoffor  and  his 
heirs,  on  condition  that  if  the  rent  be  not  paid,  the  feoff- 
ment to  be  void,  and  *  no  place  is  set  for  the  payment  of 
it ;  in  this  case  the  feoffee  is  not  bound  to  tender  his  rent 
any  where  for  the  saving  of  the  condition,  but  upon  the 
land,  and  a  tender  there  is  sufficient.  And  if  a  man  make 


GHAP.  VI 


(m)  The  mortgagor,  in  order  to  perform  the  condition  and  make  a  sufficient  tender,  must  be  alien" 
live  likewise  to  the  time  and  manner  of  making  his  tender:  as  to  the  time,  if  the  payment  is 
mentioned  to  be  made  on  a  certain  day  but  without  naming  any  particular  hour,  any  time  before  the 
last  instant  of  the  day  is  sufficient.  Co.  Lit.  202  a;  and  see  also  Com.  Dig.  Condition  (G.  8.) 
"With  respect  to  the  manner  of  making  a  legal  and  sufficient  tender  of  the  mortgage  money,  if  the 
condition  be  (as  it  usually  is)  to  pay  lawful  money  of  Great  Britain,  that  is  to  be  understood  money 
coined  by  the  Ring's  authority,  or  foreign  coin  by  proclamation  made  current  within  the  realm.  Co. 
Lit.  207  a.  5  Co.  114  b.  And  though  it  may  be  very  inconvenient  to  a  mortgagor  to  procure  the  whole 
sum  in  cash,  yet  he  is  to  consider  that  Bank  notes  are  not  strictly  a  legal  tender,  unless  offered  to  be 
turned  into  money.  Eq.  Ca.  A  b.  Mortgages  (D.)  pi.  9.  Vin.  Ab.  Tender  (B.)  and  see  Grigby\. 
Oakes,  t  Bos.  &  Pul.  526.  But  where  a  tender  is  made  in  notes,  and  the  tender  is  not  objected  on 
the  ground  of  its  being  made  in  notes  such  tender  would  be  considered  as  good.  Wright  v.  Reed,  3  Term 
Kcp.  554.  And  query,  whether  a  Court  of  Equity  would  not  consider  a  tender  in  bank  notes  during 
the  suspension  or  cash  payments  a  sufficient  tender.  See  2  Scho.  &  Lef.  534.  The  mortgagor  may 
bring  the  money  in  purses  or  bags  without  shewing  or  telling  it;  it  being  incumbent  on  the  mortgagee 
*o  put  it  out  and  tell  it.  It  also  behoves  the  mortgagee  to  inspect  the  goodness  of  the  money ;  for  if 
there  is  any  bad  money  in  the  bags  and  the  mortgagee  accepts  it,  the  mortgagor  is  not  bound  to 
change  it. — 5  Co.  115.  Co.  Lit.  208  a.  [but  sec  infra,  page  142,  note(e)].  And  see  further  on  the  sub- 
ject of  tender,  Moffalt  v.  Parsons,  5  Taunt.  307.  Robinson  v.  Cooke,  6  Taunt.  336.  Reed  v.  Golding, 
2  Maul.  &  S.  86.  Betterbee  v.  Davis,  S  Campb.  70.  Thomas  v.  Evans,  10  East.  T.  R.  101.  It  may  here  be 
proper  to  notice,  that  by  the  act  of  the  52  Geo.  3.  c.  50.  (continued  by  the  act  54  Geo.  3.  c.  52.  during  the 
suspension  of  cash  payments)  it  is  enacted,  that  in  all  cases  in  which  any  sum  of  money  is  directed  or  ad- 
judged to  be  paid  under  any  rule,  judgment,  or  decree  of  any  court  of  law  or  equity,  or  is  allowed  to  be 
paid  into  court  in  order  to  stay  proceedings,  or  under  any  distress  for  rent,  &c.  in  such  cases  the  pay- 
ment in  notes  of  the  Bank  of  England,  if  the  payment  is  made  in  Great  Britain,  and  in  notes  of  the 
Bank  of  Ireland,  if  the  payment  is  made  in  Ireland,  shall  be  deemed  good  payments  in  law  ;  and  in  all 
cases  in  which  any  money  is  payable  out  of  any  such  court,  payment  in  Bank  of  England  notes,  in 
Great  Britain,  and  in  Bank  of  Ireland  notes,  in  Ireland,  shall  be  good  payments  in  law  ;  so  that  the 
above  acts  go  nearly  the  length  of  making  notes  of  the  Bank  of  England  ( in  England,)  and  of  the  Bank 
of  Ireland  (in  Ireland, )  legal  tenders  during  the  continuance  of  the  suspension  of  cash  payments. 
By  the  act  however  of  the  59  Geo.  3.  c.  49.  (which  continues  the  acts  for  suspending  cash  pay- 
ments till  the  first  day  of  May,  1823,)  the  holders  of  Bank  of  England  notes  to  the  value  of  sixty 
ounces  of  gold,  (calculating  the  value  of  such  gold  between  different  periods  after  certain  different 
rates,)  may  require  payment  in  gold ;  but  the  bank  is  not  to  be  compelled  to  pay  gold  except  in  ingots 
or  bars  of  sixty  ounces  ;  so  that  although  gold  may  be  obtained  for  notes  of  the  value  of  sixty  ounces 
of  gold,  yet  it  cannot  bo  obtained  for  any  further  sum  of  less  than  the  same  amount. 

a  feoffment 
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;i  I't'offment  in  fee,  without  any  reservation  of  rent  prece- 
dent in  the  deed,  on  condition  that  the  feoffee  and  his 
heirs  shall  render  a  yearly  rent  of  twenty  shillings  a-year 
to  the  feoffor  and  his  heirs,  and  if  they  fail,  that  the 
feoffor  shall  re-enter ;  in  this  case  also  it  seems  the  pay- 
ment or  tender  must  be  upon  the  land.  But  if  the  con- 
•  dition  he,  that  he  shall  render  twenty  shillings  a-year  to  a 
stranger,  and  his  heirs ;  this  is  no  rent,  nor  in  the  nature 
of  a  rent,  and  therefore  in  this  case  the  feoffee  must 
tender  it  to  the  person  of  the  stranger  where  he  can  find 
him  at  the  day,  or  else  he  doth  break  the  condition,  and 
tender  upon  the  ground  is  not  sufficient.  But  in  these 
cases  if  the  nature  of  the  thing  to  be  done  be  such  as  will 
not  admit  of  such  a  carriage  from  place  to  place,  to  seek 
out  the  person  of  the  feoffor,  &c.  there  albeit  the  thing  to 
be  done  be  corporal  or  transient,  and  not  a  local  thing, 
yet  he  that  is  to  do  it  shall  not  be  bound  to  seek  out  the 
person  of  the  other;  as  for  example,  if  an  estate  be  made,  To  deliver 
on  condition  that  the  grantee  shall  deliver  twenty  quarters  wootl  or  corn' 
of  wheat,  or  twenty  loads  of  wood,  to  the  grantor  at  such 
a  time,  and  no  place  is  set  for  the  doing  thereof;  in  this 
case  the  grantee  is  not  bound  to  carry  the  same  about  to 
seek  the  feoffor  or  grantor,  as  he  is  bound  to  carry 
money;  but  before  the  day,  the  grantee  is  to  know  of  the 
grantor  where  he  will  appoint  to  receive  it,  and  there  it 
must  be  tendered.  And  the  like  law  is  for  the  most  part 
in  conditions  of  obligations.  Obligation. 

It  is  best  therefore  in  all  these  cases,  and  herein  he  that  A  caveat, 
is  to  be  the  agent  is  to  take  care  to  have  certainty  of  time 
and  place  set  down  in  the  condition  for  the  doing  of  the 
thing  that  is  to  be  done,  and  the  more  certain  it  is,  the 
better  it  is  for  him  (?*). 

Per  Justice  If  a  lease  be  made,  on  condition  that  the  lessee  shall  4-  I"  respect 

pay  to  the  lessor  all  such  sums  of  money  as  the  lessor  of  ollier 
shall  lay  out  in  such  a  business ;  in  this  case,  the  lessor  Topay'money. 
must  first  tender  to  the  lessee  a  note  of  the  charges,  before 
the  lessee  is  bound  to  pay;  and  until  this  be  done,  the 
condition  cannot  be  broken.     And  after  a  note  is  given 
also,  he  shall  have  some  reasonable  time  to  provide  the 
money.     And  if  he  tender  him  a  note  of  more  than  in 
truth  he  doth  lay  out,  the  lessee,    if  he  know  it,    may 
pay  so  much  as  is  laid  out,  and  he  may  refuse  to  pay  any 
more. 

Co.  5.  22.  If  lands  be  granted,  upon  condition  that  A.  shall  make  To  make  an 

an  estate  of  lands  at  the  charges  of  B.  in  this  case  A.  must  estate, 
do  the  first  act,  viz.  notify  to  B.  what  assurance  he  will 
make,  before  B.  is  bound  to  tender  the  charges  (o). 


(n)  See  further  as  to  the  performance  of  a  condition  at  a  certain  place,  Bac.  Abr.  Condition  (P.  4.) 
Vin.  Abr.  Condition  (U.  b.)  Com.  Dig.  Condition  (G.  9.) 

(o)  Wherever  either  by  express  stipulation  or  by  necessary  implication,  a  prior  act  is  to  be  done  on 
the  other  side,  the  condition  need  not,  in  legal  strictness,  be  performed  till  such  prior  act  is  per- 
formed. Thus  where  the  condition  of  a  bond  was  that  A.  and  his  wife  should  levy  a  line  \oB. : 
Hobart,  C.  J.  said,  that  B.  was  first  bound  to  sue  out  a  writ  of  covenant,  otherwise  there  was  no 
breach  of  the  condition.  Walrond  v.  Hill,  Hut.  48.  And  see  Heard  \.  Wadham,  2  East's  T.  R.  61i>. 
Duke  of  St.  Alban's  v.  Shore,  1  Hen.  Bla.  270. 
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CHAP.  VI. 


>r  pay  money. 
*  P.  138. 


To  cleanse 
ditches. 


To  dwell  in 
the  house. 


To  deliver  If  a  feoffment  be  made,  on  condition  that  the  feoffee  Pasche  ir. 

boushold  stuff,  sha]l  give  so  much  household  stuff  to  the  feoffor,  or  so  Jac.  B.  R. 
much  money  for  jt  as  jt  sliau  *  be  rate{l  at  by  two  in- 
different  persons  to  this  end  to  be  chosen  ;  it  seems  in 
this  case,  the  election  of  the  two  men  must  be  by  the 
feoffee  :  but  if  the  words  be  by  two  persons  to  be  indif- 
ferently chosen,  then  the  election  shall  be  by  both  par- 
ties, for  in  the  first  case  the  word  indifferent  doth  go  to 
the  praising,  not  to  the  persons. 

If  a  feoffment  be  made  of  aground,  on  condition  that  27  H.  8.1. 
the   feoffee  shall  rake   the   ditches  ;    in  this  case  if  the  pl.ow;  CoU 
feoffee  do  it  once,  it  is  a  sufficient  performance   of  the 
condition.    And  yet  if  a  man  grant  a  house  for  life,  on 
condition  that  the  lessee  shall  dwell  and  be  resident  in  the 
house  during  the  said  term  ;  in  this  case  it  is  not  sufficient 
that  he  dwell  in  it  once  during  the  term,  but  must  do  so 
all  the  term,  or  else  the  condition  is  broken  (p). 

If  an  annuity  be  granted  of  ten  marks  per  annum  to  a  Perk.  sect. 
man,  on  condition,  or  till  he   be  promoted  to  a  benefice  804- 
by  the  grantor,  and   it  is  not  said  of  what  value  the  bene- 
fice shall  be;  in  this  case   it  shall  be  taken  for  a  benefice 
To  give  goods,  of  as  great  value,  and  of  as  good  an  estate  as  the   an- 
nuity is  ;  otherwise  the  grantee  may  refuse  it,  and  yet  his 
annuity  shall  continue. 

If  a  feolFment  be  made,  on  condition  that  the  ;feoffee  Perk.  sect. 
shall  give  all   his  goods   si  quce  fuerint,  or  give   all   his  742> 
pikes  in  his  pond  si  qua  fuerint;  in  this  case  the  words 
shall  be  taken  in    the  present  tense,  for  the   goods  and 
pikes  that  are  at  the  time  of  the  grant.     But  if  a  feoffment 
be  on  condition  that  the  feoffee   shall  give  all  his  goods  in 
London  si  quce  fuerint,   that  did  belong  to  /.  S.  in  this 
case    the  words    shall    be    taken  in    the   preter-perfect 
tense. 

If  one  make  a  lease  of  the  manor  of  Dale  (wherein  is  a  Haward  & 
wood  called  Dalc-ivood)  excepting  all  the  woods,  and  un-  F"'c})eJ[>s  case- 
derwoods,  growing  in  Dale-icood,  and   all  the  great  trees  jj'j^0 
growing  elsewhere,  and  this  is  upon  condition,  that  if  the 
lessee  shall  disturb  the  lessor  to  cut  and  sell  the  wood 
and  underwood   excepted,  the  lease  to   be  void  ;  in  this 
case  it  seems  the  condition  shall  extend  only  to  the  wood 
and  underwood  in  Dale-wood,  and  not  to  the   trees  else- 
where :  but  if  the  words   of  the  condition  be  [shall  dis- 
turb, Sfc.  to  cut,  fyc.  the   wood  and  underwood   on  the 
premises]  contra. 

If  one  grant  land  rendering  rent  at  the  feasts  of  St.  Dier  142. 
Michael  and  Lady-day  or  within  a  month  after,  on  condi- 
tion that  if  it  be  behind  after  the  feasts  and  days  limited 
bj'  the  space  of  eight  weeks,  that  the  lease  shall  be  void  ; 
in  this  case  the  eight  weeks  shall  be  accounted  from  the 
month  which  is  the  twenty-eighth  day  after  the  feast.  12  H.  r.  10 

If  the  condition  be   made  in  the  copulative  and  consist  Co.  super  Lit. 
of  divers  parts,  every  part  must  be  observed,  or  the  con-  225. 

(p)  In  the  case  of  a  condition  of  residence  annexed  to  an  estate  tail,  such  condition  may  be  got  quit 
of  by  suffering  a  common  recovery  before  there  has  been  any  breach  of  the  condition  :  and  such  a 
condition,  if  annexed  to  an  estate  in  fee,  would  not,  it  is  conceived,  be  good,  unless  its  operation 
was  confined  to  the  period  of  lives  in  being  and  twenty-one  years  after. 

dition 


Not  to  disturb 
the  lessor  in 
taking  the 
wood. 


To  pay  rent. 


CHAP.  VI. 

Perk.  sect. 

74(5. 

Dier  337.  372. 


Co.  3.  6V. 
super  Lit. 
l!03,  204. 
Dier  6.  127. 
11  H.  7.  21. 
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dition  will  not  be  performed  (g).  But  when  it  is  made  in 
the  disjunctive,  if  any  part  of  it  be  observed  it  is  a  suf- 
ficient performance  of  the  condition.  And  therefore  if  a 
feoffment  be  made,  on  condition  to  re-infeoff  and  pay 
*  twenty  pounds,  and  the  feoffee  do  re-infeoff  but  not  pay  *P.  130, 
the  twenty  ponnds ;  in  this  case  the  condition  is  broken. 
But  if  the  condition  be  to  re-infeoff  or  pay  twenty  pounds, 
and  the  feoffee  do  one  of  them ;  it  is  a  good  performance 
of  the  condition  (r).  And  when  it  is  made  in  the  copu- 
lative and  disjunctive  both,  it  shall  be  taken  in  the  dis- 
junctive only ;  as,  if  a  lease  for  years  be  made  to  A.  and 
B.  his  wife,  on  condition  that  the  said  A.  and  B.  or  any 
child  between  them  shall  so  long  live ;  this  shall  be  taken 
in  this  sense  if  the  husband,  wife,  or  child  shall  so  long 
live ;  so  that  the  lease  shall  not  be  detei-mined  by  the 
death  of  the  husband  and  wife  alone  (s).  If  there  be  two 
provisoes  in  two  several  indentures  of  conveyance  of 
several  manors  to  A.  and  B.  that  if  the  feoffor  pay  or  ten- 
der twenty  shillings  to  A.  arid  B.  or  the  heirs  of  A.  that 
the  conveyance  shall  be  void;  and  A.  die;  in  this  case 
tender  to  B.  is  not  sufficient,  and  it  must  be  made  to  the 
heir  of  A.  and  it  must  be  twenty  shillings  for  every  pro- 
viso :  but  otherwise  it  is  of  a  collateral  act. 

If  the  words  of  a  condition  be  thus,  that  upon  such  a 
contingent  the  party  shall  enter  and  retain  the  land  until 
the  thing  be  done,  4"e-  in  this  case,  and  by  these  words, 
the  estate  is  not  determined;  as  it  is  by  these  words, 
[that  the  estate  shall  be  void,  or  that  the  grantor  shall  re- 
enter,  or  the  like].  And  in  these  words  there  is  a  differ- 
ence also  to  be  observed ;  for  if  the  words  be,  th;it  upon 
such  a  contingent,  the  estate  shall  cease  and  be  void,  and 
it  be  a  lease  for  years  to  which  the  condition  is  annexed, 
the  estate  is  ipso  facto  void  without  entry,  or  claim,  and 
can  never  be  affirmed  afterwards  ;  but  if  the  words  of  the 
close  of  the  condition  be,  that  the  feoffor,  lessor,  4'c- 
shall  re-enter,  without  any  other  words,  albeit  it  be  in  a 
lease  for  years,  yet  the  lease  is  not  void  until  he  hath 
made  an  actual  re-entry.  But  in  both  cases  if  the  estate 
to  be  avoided  be  an  estate  in  fee,  or  for  life,  it  is  only 
voidable  by  the  breach  of  the  condition,  and  must  be 


(</)  But  if  such  condition  copulative  is  impossible  to  be  performed,  it  shall  be  taken  in  the  dis- 
junctive. Owen  52.  As  where  the  condition  is,  that  he  and  his  executors  shall  do  such  a  thing  :  this 
is  in  the  disjunctive,  because  he  cannot  have  an  executor  in  his  life-time.  Roll.  Abr.  444,  ante  115. 
And  where  the  literal  performance  of  a  condition  becomes  impossible  by  the  happening  of  soms 
subsequent  event,  there  the  condition  must  be  performed  as  near  to  the  intent  as  may  be.  See 
Lit.  352.  and  see  supra,  page  133,  notes  (a)  and  (b),  as  to  conditions  which  become  impossible  by  the 
act  of  God. 

(r)  If  A.  obliges  himself  to  pay  to  B.  ten  pounds,  or  so  much  as  J.  S.  shall  appoint ;  if  J.  S.  will 
not  appoint  any  sum  to  he  paid,  A.  shall  pay  the  ten  pounds.  Lutw.  694.  Where  A.  devised  an  es- 
tate to  B.  upon  condition  that  he  married  with  the  consent  of  trustees  or  a  woman  of  competent  for- 
tune :  B.  married  a  lady  with  a  good  fortune  but  without  the  consent  of  the  trustees,  and  it  was  held, 
that  the  condition  was  complied  with.  See  Long  v.  Dennis,  4  Burr.  Rep.  2052.  and  see  supra, 
page  132,  note  (x),  relative  to  devises  and  bequests  upon  condition  of  marrying  with  consent  of 
trustees  or  guardians.  And  what  shall  be  deemed  a  condition  in  the  disjunctive,  how  i$  shall  be 
performed,  and  when  the  performance  shall  be  excused,  see  in  Com.  Pie.  Condition  (K.)  And  gee 
also  supra,  page  133,  latter  part  of  note  (a). 

(s)  See  accordingly  the  case  of  Baldwin  and  Cocks,  1  Leon.  74.    Owen  52.  S.  C. 

p  2  made 
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made  void  by  entry,  or  claim  (f)  ;  and  until  this  be  done, 
the  grantor  can  make  no  new  estate  of  the  land.  But  in 
the  first  case  before,  the  party  shall  retain  the  land  and 
take  the  profits  of  it  in  the  nature  of  a  pledge,  until  the 
thing  be  done  agreed  upon  in  the  condition,  and  then 
the  other  party  shall  have  tbe  land  again.  See  more  in 
the  next  questions.  And  in  obligation,  numb.  7.  covenant, 
numb.  6. 

9.  When  and         ^he  words   of  a  condition  may  be  performed,  and  not  Co.  8.  90.  Lit. 
how  a  condi-      the  intent  ;  and  the  intent   may   be   performed,  and  not  sect.  3.V2.    Co. 
tion  or  limita-    the  words  ;  and  then  for  the  most  part  a  condition  is  per-  3t  ()4-  Vl!~- 
ion  shall  be       formed  when  the  intent  and  meaning  of  it  is  observed.  2 
formed  or  not  And  therefore  if  a  feoffment  be  made,  on  condition  that 
i.  When  the     the  feoffee  or  his  heirs  shall  make  an  estate  to  the  feoffor 
act  is  to  be        and   his  wife  in   tail  before  such   a  day,  and   before  the 
done  between    <]ay  ^e  husband  die,  and  then  he  make  an  estate  as  near 

theinscivel        *l  as   ^e  may»  rlz'  to   ^e  w^e  f°r   ^e  without    impeach- 

To  make  an      ment  of  waste,  and  after  to  the  heirs  of  the  body  of  the  Co.  super  Lit. 

estate.  husband  ;  this  is  a  good  *  performance  of  the  condition.  207. 

*  1*.  140.  And  if  the  condition  be  that  the  grantee  shall  make  a 
feolFment  of  land  ;  and  he  make  a  lease  of  the  land  first, 
and  then  a  release  to  the  lessee  and  his  heirs  ;  this  is  tan- 
tamount and  a  good  performance  of  the  condition  («). 

To  pa>  money.       If  a  feoffment  be   made,  on  condition  that  if  the  feoffor  £0  S11pcr  jjt. 
or  his  heirs   pay  ten  pounds  by  a  day,  the  feoffment  to  be  asz.  Perk. 
void,  and  the  feoffor  before  the   day  doth  commit  treason  scc*.  8(>2,  803. 
and  is   executed,  and    so  dieth  without  heir;  and  after, 
before  the  day,  the  heir  is  restored,  and  he  at  the  day 
doth  pay  tbe  money  ;  in  this  case  this  is  a  good  perform- 
ance, notwithstanding  there  was  once  a  disability  (or).     So 
as  if  heretofore  one  had  made  a  feoffment,  on  condition 
to  re-infeoff  by  a  day,  and  before  the  day  the  feoffee  had 
entered   into  religion,    and  then  had  been   de-arraigned, 
and  at  the  day  had  made  the  feoffment  ;  this  had  been  a 
good  performance  of  the  condition. 

Kyandto  If  a    feoffment   be   made,    upon   condition  that  if  the  Co.  5.96.  & 

"  bTS     feoffee  sha11  Pay  to   the  feoffor  ten  pounds  such  a  day,  ™Per  Lit-  208- 
>e  pai  .  uave   the  land  to  him  and  his  heirs, 


(0  An  entry  or  claim  are  necessary  to  avoid  an  estate  of  freehold  created  at  the  common  law,  be- 
cause an  estate  created  with  the  solemnity  of  livery  can  only  be  avoided  by  an  act  of  equal  notoriety. 
.It  is  not  however  necessary  that  the  entry  should  be  made  by  the  party  entitled  to  enter,  for  an 
entry  by  a  stranger  on  his  behalf,  even  without  any  authority  for  the  purpose,  is  sufficient  ;  pro- 
vided the  party  entitled  afterwards  assents  to  it.  Fitchell  v."  Adams,  Stra.  1128.  In  the  case  of 
advowsons,  rents,  commons,  remainders,  and  reversions  where  no  entry  can  be  made,  in  these  cases 
a  claim  must  be  made  at  the  church  or  upon  the  land.  If,  however,  the  condition  related  to  a  mere 
chattel  interest  in  things  of  the  above  nature,  and  such  interest  was  by  the  terms  of  the  condition 
made  to  cease  upon  any  certain  event,  in  that  case  no  claim  would  be  necessary  :  And  if  a  person 
grants  a  rent  charge  out  of  his  lands  upon  condition  ;  upon  a  breach  of  the  condition  the  rent  charge 
will  become  extinct  without  any  claim  ;  for  the  grantor  being  the  owner  of  the  land  out  of  which  the 
rent  issued  need  not  make  a  claim  upon  his  own  land. 

(M)  If  a  man  is  bound  in  an  obligation  upon  condition  to  infeoff  J.  S.  and  he  makes  a  lease  for 
years  and  release""  to  him  in  fee,  lie  has  performed  the  condition,  although  not  according  to  the 
strict  letter.  Plow.  7  :  But  if  the  party  in  whose  favor  the  condition  was  to  be  performed, 
should  expressly  require  a  feoffment  to  be  made,  in  that  case  the  condition  could  not  be  consi- 
dered as  performed  by  a  conveyance  by  lease  and  release  ;  especially  if  the  feoffment  was  required 
before  the  lease  and  release  were  made. 

(jc)  See  Mr.  Sugden's  Treatise  on  Powers,  page  148,  for  cases  where  the  crown  can  perform  condi- 
tions vested  in  persons  attainted  of  treason. 

otherwise 
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otherwise  that  the  feoffor  shall  re-enter;  or  if  it  be  made  upon  a  condi- 
on  condition  that  the  feoffee  shall  pay  ten  pounds  to   the  *"">"• 
feoffor  such  a  day  ;  and  before  the  day  the  feoffee  sell  the 
land ;  in  this  case  the  seller,  or  the  buyer  either  of  them 
may  tender  the  money  at  the  day,  and  this  will  be  a  good 
performance  of  the  condition  ;  for  he  that  hath  interest  in 
the  land  on  the  one  side,  or  in  the  condition  as  party  or 
privy  on  the  other  side,  may  tender  and  perform  the  con- 
dition to  save  the  estate  (  y). 

Lit.  sect.  534.         If  lands  be  mortgaged,  or  (which  is  all  one)  if  a  feoff- 
.s.S7. 15  H.7.  2.  ment  be  made  of  lands  on  condition  that  if  the  mortgagor 
Co.  super  Lit.    Or  feofFor  pay  ten  pounds  to  the  feoffee  such  a  day,  that 
then  the  estate  shall  be   void,    and   before  the  day   the 
mortgagor  or  feoffor  die;  in  this  case  the  heir  or  execu- 
tor of  the  feofFor,   the  ordinary,   the  guardian  in   chivalry 


or 


(y)  It  is  a  rule  of  the  common  law  that  no  one  can  take  advantage  of  the  breach  of  an  express  con- 
dition [in  the  case  of  conditional  limitations  the  same  strictness  does  not  prevail]  but  parties  and 
privies  in  right  and  representation  ;  as  heirs,  executors,  or  administrators  of  natural  persons,  and  the 
successors  of  bodies  politic;  so  that  neither  privies  nor  assignees  in  law,  as  lords  by  escheat,  nor 
privies  in  estate,  as  persons  in  remainder,  can  enter  for  a  condition  broken. 

In  the  case  however  of  conditions  implied  or  in  law,  privies  and  assignees  in  law  may  enter  for 
breach  of  them.  Thus  Lord  Coke  says,  if  a  man  makes  a  lease  for  life  there  is  a  condition  in  law 
annexed  to  it,  that  if  the  lessee  creates  a  greater  estate  than  for  his  own  life  the  lessor  may  enter. 
Of  this  and  the  like  conditions  in  law,  not  only  the  lessor  and  his  heirs  may  take  the  benefit,  but  also 
his  assignee,  as  the  lord  by  escheat. 

By  the  statute  32  Hen.  8.  c.  34.  it  is  enacted  "  that  all  persons  and  bodies  politic,  their  heirs,  suc- 
cessors, and  assigns,  which  have  or  shall  have,  any  gift  or  grant  of  the  king  of  any  lordships,  manors, 
lands,  &c.  which  did  belong  or  appertain  to  any  of  the  monastaries,  &c,  or  which  belonged  to  any 
other  persons,  &c.  and  also  all  other  persons  being  grantees  or  assignees  to  the  king,  or  to  any  other 
person  or  |>«rsons,  and  the  heirs,  executors,  successors,  and  assigns  of  every  of  them,  shall  and  may 
have  the  like  advantage  by  entry  for  non-payment  of  rent  for  doing  waste  or  other  forfeiture;  and 
the  same  remedy  by  action  only  for  not  performing,  all  conditions,  covenants,  and  agreements 
contained  in  the  said  leases  against  the  lessees  or  grantees,  their  executors,  administrators,  or  as- 
signs, as  the  lessors  or  grantors,  their  heirs  or  successors  ought,  should,  or  might  have  had  at  any 
time  or  times." 

Lord  Coke  states  the  following  judgment,  and  reasonings  made  upon  this  statute.  1st.  That  the 
statute  is  general;  viz.  that  the  giantee  of  the  reversion  of  every  common  person  as  well  as  of  the 
king,  shall  take  advantage  of  conditions.  2d.  That  this  statute  extends  to  grants  made  by  the 
successors  of  the  king,  although  the  king  is  only  named  in  the  act.  3d.  That  where  this  statute 
speaks  of  lessees  it  does  not  extend  to  gifts  in  tail.  4th.  That  where  the  statute  speaks  of  grantees 
and  assignees  of  the  reversion,  an  assignee  of  part  of  the  estate  in  the  reversion  may  take  advantage 
of  the  condition ;  as  where  such  reversion  is  granted  for  life  or  for  years  only,  the  grantee  may 
take  advantage  of  the  condition.  [But  the  grantee  of  a  part  of  the  reversion,  (as  of  one  acre  of  two) 
cannot  take  advantage  of  the  condition.  Co.  Litt.  215.  a.]  5th.  If  a  lessor  bargains  and  sells  the  rever- 
sion by  a  deed  indented  and  enrolled,  the  bargainee  is  in  the  per  by  the  bargainer,  and  yet  he  is  an 
assignee  within  the  statute.  It  is  the  same  if  the  reversion  is  conveyed  by  grant ;  but  those  who  come 
in  by  act  in  law,  as  lord  by  escheat,  cannot  take  any  benefit  from  this  statute.  6th.  Although  the 
words  of  the  statute  are  "for  non-payment  of  rent,  for  doing  of  waste  or  other  forfeiture,"  yet 
grantees  or  assignees  shall  not  take  the  benefit  of  every  forfeiture  by  force  of  a  condition,  but  only 
«>f  such  conditions  as  either  are  incident  to  the  reversion,  as  rent,  or  for  the  benefit  of  the  estate,  as 
r«r  doing  waste,  for  not  keeping  the  houses  in  repair,  &c;  and  not  for  the  non-payment  of  a  sum  in 
gross  or  things  of  that  nature.  1  Inst.  215  a.  Where  a  condition  to  a  lease  was,  that  if  the  rent 
should  be  in  arrt'ar  the  lessee  or  his  assigns  (without  naming  heirs)  should  enter,  and  then  the 
lessor  granted  the  reversion  and  died,  it  was  held  that  the  above  statute  did  not  authorize  the  gran- 
tee of  the  reversion  to  enter  after  the  grantor's  death  for  want  of  the  word  heirs.  See  Go.  Lit. 
(Mr.  Thomas's  ed.)  p.  91.  n.  130.  It  may  here  be  proper  to  notice,  that  where  the  heir  at  law  «*  such  has 
a  right  of  entry  for  condition  broken,  the  heir  at  common  law  is  the  person  who  must  enter.  Thus  if  a 
condition  to  an  estate  held  in  gavelkind  is  broken,  the  heir  at  common  law  must  enter  for  the  breach  ; 
but  atler  such  entry  all  the  younger  sons  shall  enjoy  the  estate  with  him.  And  the  entry  must  not 
only  be  made  by  the  heir  at  common  law,  but  it  must  be  made  by  the  heir  ex  purte  paterna  :  there- 
fore if  a  person  seised  of  lands  in  right  of  his  mother  makes  a  fcoftment  in  fee  of  them  upon 
condition  and  dies,  and  afterwards  the  condition  is  broken,  ihe  heir  on  the  part  of  the  father  shall 
mtrr.  For  thou-ili  (lit:  estate  does  not  descend  to  him,  yet  the  riiiht  of  entry  for  the  condition 
broken  which  was  created  by  the  feolftiifiit  and  reserved  to  the  feoffor  and  liis  heirs  descended  on 

him. 
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or  socage  of  the  heir  of  the  feoffor,  or  any  other  by 
either  of  their  commandment  precedent,  or  assent  subse- 
quent, may  pay  this  money  at  the  day,  and  payment  or 
tender  of  it  by  either  of  them  at  the  day  is  a  good  per- 

Te*tament.  formance  of  the  condition  (z).  t  And  so  also  it  seems  is  t  Lit.  sect.  l«5. 
the  law  upon  a  devise  of  land  to  /.  S.  paying  to  /.  D. 
twenty  pounds;  if/.  S.  die,  his  heir  or  executor  may  pay 
the  twenty  pounds,  and  this  is  a  good  performance  of  .the 
condition.  But  in  these  cases,  if  a  stranger,  of  his  own 
head  without  any  such  commandment  or  agreement,  pay 
the  ten  pounds ;  this  will  be  no  good  performance  of  the 
condition.  And  yet  perRaps  if  the  party  that  is  to  pay  it 
be  an  idiot;  the  payment  or  tender  by  any  one  in  his  be- 
half shall  be  a  good  performance  of  the  condition  (a). 
And  if  a  feoffment  be  made,  on  condition  that  if  the  Lit.  sect.  S*7. 
feoffor  pay  ten  pounds  to  the  feoffee,  that  the  estate  shall 
be  void,  and  no  time  is  set  for  the  payment  of  this  money, 
and  the  feoffor  die  before  any  payment  or  tender  made  ; 
in  this  case  his  heir  cannot  tender  it  {ind  so  perform  the 
condition  (i). 

him.  But  when  he  has  entered  the  heir  on  the  part  of  the  mother  may  enter  upon  him.  Supposing 
however  the  heir  on  the  part  of  the  father  should  refuse  to  enter,  is  the  heir  on  the  part  of  the  mother 
to  be  without  a  remedy?  See  infra,  page  150,  note(r). 

(z)  Because  they  represent  the  person  of  their  testator,  Ifc.  and  have  an  interest  in  the  land  ;  and 
the  feoffee  has  the  same  advantage  if  the  payment  be  made  by  the  heir,  Sfc.  as  if  it  were  by  the 
feoffor  himself,  Co.  Lit.  '209.:  But  if  the  money  is  not  paid  at  the  day,  whereby  the  condition  is  lost 
and  the  estate  of  the  mortgager  becomes  absolute  at  law,  the  mortgagor  is  allowed  in  equity  to  re- 
deem on  payment  of  the  money  due  ;  and  this  is  called  his  equity  of  redemption.  In  mortgages  of 
estates  belonging  to  married  women  where  it  is  the  intention  that  the  equity  of  redemption  should  be 
limited  to  the  husband,  it  is  not  sufficient  merely  to  limit  it  to  him  by  the  deed,  but  it  should  be 
distinctly  stated  that  it  was  tkc  intention  that  it  should  be  so  limited,  otherwise  the  wife  will  be  con- 
sidered as  entitled  to  it,  notwithstanding  it  should  be  limited  to  the  husband.  See  Jones  v.  Jackson, 
16  Ves.  356.  In  order  however  in  such  a  case  to  guard  the  wife  more  effectually  against  fraud  and 
imposition,  it  might  be  adviseable  that  the  wife  should  be  separately  examined  by  some  respectable 
person  as  to  her  intention,  and  that  such  person  should  indorse  a  memorandum  of  such  examination 
upon  the  mortgage  deed,  and  attested  under  his  hand.  The  doctrine  of  redemption  of  estates  in 
mortgage  is  very  important.  The  reader  will  find  a  full  explanation  of  the  nature  of  it,  what 
persons  are  entitled  to  it,  after  what  length  of  time,  and  in  what  manner,  in  Bac.  Abr.  tit. 
Mortgage  (E.)  Com.  Dig.  Chancery  (4  A.  4.)  Yin.  Abr.  Mortgage  (Q.).  And  see  too  Mr.  Powel's 
Treatise  on  Mortgages.  Until  the  statute  of  7  Geo.  2.  c.  20.  the  mortgagor  in  case  of  non-pay- 
ment according  to  the  condition,  had  no  relief  except  in  a  court  of  equity.  That  act  recites, 
that  in  ejectments  by  mortgagees  for  the  recovery  of  the  mortgage  lands  and  in  actions  on  bonds 
given  by  mortgagors  to  pay  the  money,  courts  of  law  have  not  power  to  compel  mortgagees  to  accept 
the  principal  and  interest  due  to  them  and  costs,  or  to  slay  mortgagees  from  proceeding  to  judgment  in 
such  actions,  but  timrtgagors  must  haze  recourse  to  a  court  of  equity,  in  which  case  courts  of  equity 
do  not  relieve  till  the  hearing  of  the  cause :  For  remedy  thereof  it  is  enacted,  that  in  actions  on 
bonds  for  payment  of  mortgage  money,  or  in  ejectments  in  any  of  the  courts  at  IVestminster,  or  ses- 
sions in  ll'ales,  or  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durham,  for  the  recovery  of 
mortgaged  lands,  when  there  is  no  suit  depending  in  equity  for  foreclosing  thereof,  if  the  per- 
son having  right  to  redeem,  and  who  shall  be  defendant  in  such  action,  shall,  at  any  time 
pending  such  action,  pay  the  mortgagee,  or,  in  case  of  his  refusal,  bring  into  court,  all  principal 
and  interest  due  on  the  mortgage,  and  all  costs,  the  monies  paid  to  such  mortgagee,  or  brought 
into  court,  shall  be  in  full  discharge  of  the  mortgage,  and  the  court  may  compel  such  mortgagee 
to  re-convey  the  mortgage  lands  and  deliver  up  all  deeds  relating  to  the  title  thereof.  And  it  also 
enacts  that  in  all  suits  in  equity  for  foreclosure,  courts  of  equity,  upon  application  made  by  the  de- 
fendant having  a  right  to  redeem,  and  upon  admitting  the  plaintiff's  right,  may  at  any  time  before 
the  cause  be  brought  to  a  hearing,  make  such  decree  therein  as  they  could  have  made  in  case  such 
cause  had  been  regularly  brought  to  a  hearing.  See  supra,  page  136,  note  (m),  and  infra,  page  141, 
note(d),  relative  to  the  payment  of  mortgage-money. 

(«)  If  the  heir  be  an  idiot  of  what  age  soever,  any  man  may  make  the  tender  for  him  in  respect  of 
his  absolute  disability;  and  the  law  in  this  case  is  grounded  upon  charity,  and  so  in  the  case  of  in- 
fants, and  in  similar  casts.  Co.  Lit.  20t>  a.  Yin.  Abr.  Condition  (K.  a.)  pi.  10. 

( M  This  it  is  presumed  is  only  where  the  benefit  of  the  condition  is  clearly  intended  to  be  personal 
to  the  feoflor. 

If 
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If  a  feoflment  be  made,  on  condition  that  if  the  feoffor 
and  /.  S.  pay  ten  pounds  such  a  day,  the  feoffment  to 
be  void,  and  the  feoffor  die  before  the  day,  and  /.  8. 
alone  pay  it;  this  is  a  good  performance  of  the  condi- 
tion. 

If  a  feoffment  be  made,  on  condition  that  the  feoffor 
pay  to  the  feoffee  or  his  heirs  ten  pounds  such  a  day,  and 
before  the  day,  the  feoffee  doth  grant  the  land  away  to 
another;  in  this  case  the  money  may  be  paid  to  the 
feoffee  himself,  or  if  he  be  dead  to  his  heirs,  and  this  pay- 
ment is  a  good  performance  of  the  condition  (c).  And 
if  the  words  of  the  condition  be  [that  if  he  pay  to  the 
feoffee,  his  heirs  or  assigns,  8fc.]  in  this  case,  payment  to 
either  of  them,  is  a  good  performance  of  the  condition ; 
so  as  if  in  this  case  the  feoffee  make  a  feoffment  over,  it  is 
in  the  election  of  the  first  feoffor  to  pay  the  money  to  the 
first  or  second  feoffee,  and  if  the  first  feoffee  die,  to  pay 
it  to  his  heir  or  the  second  feoffee.  But  payment  to  an 
executor  or  administrator  in  this  case  is  not  a  good  per- 
formance. And  yet  if  the  vrords  of  the  condition  be, 
that  if  he  pay  to  the  feoffee  [without  the  words  heirs, 
executors,  Sfc.]  ten  pounds  such  a  day,  in  this  case  the 
payment  may  be  made  to  the  executor  or  administrator 
of  the  feoffee  after  his  death,  and  such  a  payment  is  a 
sufficient  performance  of  the  condition  :  and  if  the  words 
of  the  condition  be  [that  if  the  feoffor  pay  to  the  feoffee, 
his  heirs,  executors  or  administrators,  #c.]  in  this  case 
payment  to  either  of  them,  is  a  good  performance  of  the 
condition  (d\  But  payment  to  an  assignee  in  this  case 
is  not  good.  And  if  the  words  be,  that  if  he  pay  to  the 
feoffee  and  his  heirs,  $-c.  in  this  case  payment  to  his 
executors,  or  to  his  assigns  is  not  a  good  perform- 
ance of  the  condition.  So  that  in  all  these  cases,  it 
seems  that,  as  to  the  person  to  whom  payment  is  to  be 
made,  the  words  of  the  condition  are  precisely  to  be  pur- 
sued. 

If  a  feoffment  be  made,  on  condition  that  if  the  feoffor  To  tender 
shall  tender  twelve  pence  to  the  feoffee  such  a  day,  the  money, 
feoffment  to   be  void,  and  afterwards  the  feoffee  is  dis- 
seised of  the  land,  and  after  the  feoffor  doth  tender   the 
twelve-pence  to  the  feoffee  at  the  day  ;  this  is  a  good  per- 
formance of  the  condition. 


(c)  And  in  such  case  the  money  shall  not  be  paid  to  the  executors.    5  Co.  96  b. 

(</)  Where  the  condition  to  a  mortgage  appoints  the  money  to  be  paid  either  to  the  heirs  or  execu- 
tors, disjunctively,  the  mortgagor,  {f  he  pays  the  money  on  the  original  day  fixed  for  the  payment  of 
it,  may  pay  it  as  lie  chooses  either  to  the  heirs  or  executors.  But  where  the  day  of  payment  is  past, 
the  mortgagor's  election  is  gone,  and  equity  requires  the  money  to  be  paid  to  the  executors,  see 
11  Vin.  Ab.  and  2  Freem.  143,  in  note.  And  even  where  the  mortgagee's  election  is  not  gone,  and  he 
pays  the  money  to  the  heir,  yet-a  court  of  equity  would  consider  the  heir  as  a  mere  trustee  for  the  ex- 
ecutors and  would  compel  him  to  pay  the  money  to  them.  See  Barnard.  50.  2  Ventr.  351.  Where  no 
mention  is  made  in  the  condition  whether  the  mortgage  money  is  to  be  paid  to  the  heirs  or  executors, 
there  it  must  be  paid  to  the  executors,  i  Cha.  Cas.  283.  In  short,  as 'the  money  came  out  of  the  mort- 
gagee's personal  estate,  it  may  be  laid  down,  as  a  general  rule,  that  when  tin:  mortgagor  repays  it, 
after  the  mortfjagpe's  death,  the  morlgagee's  personal  representatives  and  not  his  heir  at  law  are  the 
persons  riititlcd  to  it. 


141*  OF  A  CONDITION. 

To  re-infeoff.  If  a  feoffment  be  made  to  two  men  on  condition  that 
they  shall  re-infeolF  the  feoffor,  or  make  a  lease  to  him  by 
a  day,  and  before  the  day  one  of  them  die,  and  the  sur- 
vivor doth  re-infeoff,  or  make  the  lease ;  this  is  a  good 
performance  of  the  condition.  And  so  also  it  seems  the 
law  is,  if  both  the  feoffees  be  living,  for  by  his  own  ac- 
ceptance it  seems  he  hath  dispensed  with  the  condition, 
and  so  cannot  enter  for  the  breach  of  it. 

If  a  feoffment  be  made  on  condition,  that  the  feoffee 
shall  infeoff  the  feoffor  of  the  manor  of  Dale  by  such  a 
time,  and  before  the  time  appointed  the  feoffee  doth  grant 
a  rent  charge  out  of  the  manor  to  a  stranger,  and  then  at 
*  P.  142.  the  time  appointed  makes  a  *  feoffment  of  the  manor  ac- 
cording to  the  condition  ;  in  this  case,  this  is  a  good  per- 
formance of  the  condition.  But  if  in  this  case  the  feoffee 
before  the  time  appointed  grant  away  to  a  stranger  twenty 
acres  parcel  of  the  manor,  and  then  doth  make  a  feoffment 
of  the  manor  according  to  the  condition ;  this  is  no  good 
performance  qf  the  condition.  And  if  a  feoffment  be  made 
on  condition  that  the  feoffees  or  lessees,  in  trust,  of  such 
land  shall  grant  an  annuity  out  of  it,  and  some  of  them 
only  do  grant  this  annuity ;  this  is  no  good  performance  of 
the  condition. 

If  there  be  a  feoffment  made,  upon  condition  that  the 
feoffee  shall  make  a  lease  of  land  to  the  feoffor  for  life, 
the  remainder  to  /.  S.  in  fee,  and  the  feoffee  make  a  lease 
to  the  feoffor  for  life,  and  after  by  another  deed  doth  grant 
the  reversion  to  /.  S.  this  is  a  good  performance  of  the 
condition. 

If  a  feoffment  be  made,  upon  condition  that  the  feoffee 
shall  purchase  lands  or  tenements  to  the  value  of  twenty 
pounds  per  annum,  and  he  purchase  a  rent,  common,  or  any 
such  like  thing,  to  that  value  ;  this  is  a  good  performance 
of  the  condition.  But  if  in  this  case  the  feoffee  and  another 
purchase  so  much  land  together  jointly ;  this  is  no  good 
performance  of  the  condition.  So  if  the  feoffee  alone  pur- 
chase lands  to  the  value  of  twenty  pounds  per  annum,  and 
there  is  a  rent  issuing  out  of  it  which  must  be  deducted ; 
this  is  no  good  performance.  And  yet  in  these  cases,  if  the 
stranger  joint-tenant  release  to  the  feoffee  all  his  right  in 
the  land,  or  the  grantee  of  the  rent  release  to  him  the  rent 
before  the  time  of  the  performing  of  the  condition,  the 
condition  is  well  performed  in  both  cases.  Tantum  valet 
terra  quantum  vendi  pntcst.  And  if  one  make  a  feoffment 
in  fee,  on  condition  that  if  the  feoffee  purchase  land  to  the 
value  of  twenty  shillings,  the  feoffment  shall  be  void,  and 
after  the  feoffee  disseise  another  man  of  land  to  that  value  ; 
it  is  said  that  by  this  the  condition  is  performed ;  Sed  quere. 
And  if  he  recover  so  much  land  in  value  in  an  action  ;  that 
this  is  no  performance  of  the  condition  :  8cd  quere.  For 

Payment.  this  seems  to  me  a  better  performance  of  the  condition  than 
the  former. 

To  paymoney.       If  lands  be  granted,  on  condition  to  pay  money,  and  the 

Tendejr.  money  is  tendered  according   to   the  condition,  but,  either 

no  body  is  ready  to  receive  it,  or   it  is  refused  ;  this    is  a 
good  performance  of  the  condition.     And  after  a  man  hath 
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once  refused  the  money  so  tendered  to  him  according  to 
the  condition,  he  hath  no  remedy  in  law  to  recover  it,  ex- 
cept it  be  money  lent  upon  a  mortgage.  *And  if  the  pay- 
ment be  made  part  of  it  with  counterfeit  coin,  and  the 
party  accept  it  and  put  it  up,  this  is  a  good  payment  and  con- 
sequently a  good  performance  of  the  condition  (e).  ^  And  Acceptance, 
if  at  the  day  of  payment  the  parties  do  account  together, 
and  he  to  whom  the  money  is  to  be  paid  being  indebted  to 
the  other,  that  debt  by  *  agreement  is  allowed,  and  the  *P.  145. 
residue  is  paid  and  accepted ;  this  is  a  good  performance 
of  the  condition.  c  So  if  the  party  that  is  to  receive  it, 
accept  and  take  new  security  by  bond  or  statute  for  the 
money;  this  is  a  good  performance  of  the  condition.  d  And 
so  in  most  cases,  when  by  a  condition  a  thing  is  to  be  done 
one  way,  and  to  be  done  to  the  party  to  the  condition  him- 
self, and  not  to  a  stranger,  and  he  doth  accept  it  another 
way ;  this  is  a  good  performance  of  the  condition  (f).  Vo- 
Icnti  nonfit  injuria.  But  if  the  thing  to  be  done,  be  to  be 
done  to  a  stranger,  and  one  that  is  no  party  to  the  con- 
dition, and  it  be  done  in  any  other  manner,  and  he  accept 
thereof;  this  is  no  performance  of  the  condition.  And  so 
also  if  the  time  of  doing  the  thing  be  past,  as  if  one  make 
a  feoffment  to  me,  on  condition  that  if  he  pay  me  ten 
pounds,  such  a  day,  the  feoffment  shall  be  void,  and  he 
doth  not  pay  me  at  the  day,  but  doth  die,  and  after  by 
agreement  between  his  heir  and  me,  he  doth  pay  me  the 
ten  pounds,  and  I  receive  and  accept  it,  and  thereupon  I 
suffer  him  to  enter  and  hold  the  land :  in  this  case  the  con- 
dition is  not  performed,  but  I  may  enter  upon  him  and 
oust  him  notwithstanding. 

If  the  mortgagor  pay  the  money  according  to  the  con- 
dition, and  after  the  mortgagee  deliver  it  to  the  mortgagor 
as  his  own  money,  the  condition  is  performed,  and  the 
mortgagee  discharged  notwithstanding  (g). 

If  a  feoffment  be  made  to  /.  S.  on  condition  that  if  the 
feoffor  pay  to  the  executors  or  administrators  of  /.  S.  ten 
pounds,  the  feoffment  shall  be  void ,  and  /.  S.  die,  and  the 
ten  pounds  are  paid  to  the  executors  of  /.  S.  according  to 
the  condition,  but  it  is  covinously  done,  i.  e.  there  is  a 
private  agreement,  that  the  feoffor  shall  have  all,  or  part 
of  his  money  again;  this  payment  in  this  case,  is  no  good 
performance  of  the  condition ;  but  that  payment  that  must 
be  a  performance  of  a  condition  in  this  case  to  fetch  lands 
out  of  the  hands  of  an  heir,  must  be  real,  full  and  ef- 
fectual. 

l-i  H,  8. 17.  If  a  lease  be  made  on  condition  that  the  lessee  shall  get  To  get  the 

the  good  will  of  /.  S.  and  the  lessor  doth  come  to  /.  S.  first,  £0°a  win  of 
and  ask  his  good  will,  and  he  deny  it  him,  and  after  when 
the  lessee  doth  ask  it,  he  doth  grant  it  him,  in  this  case 
the  condition  is  performed.     So  if  the  condition  be,  that 

(e)  But  though  it  may  be  a  good  performance  of  the  condition,  yet  it  is  apprehended  the  party 
would  have  relief  by  an  notion  Of  deceit,  or  in  equity. 

(/)  See  accordingly  Gvodale  v.  Wyet,  Cro.  Eliz.  283.     Moor,  700. 

Of)  But  so  far  as  the  interest  qf  a  stranger  is  concerned,  a  payment  pro  formA,  or  a  covinons  pay- 
ment is  not  a  satisfaction  of  the  condition.  See  Cro.  Eliz.  383 ;  and  see  Co.  Litt,  209,  (b),  on  the 
subject  of  performing  conditions  buna  fide. 

he 
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he  shall  get  his  good  will  by  such  a  day,  and  at  the  first 
being  desired  he  denied  it,  but  afterwards  and  before  the 
day  he  doth  grant  it.  And  yet  if  no  day  be  set,  and  he 
desire  his  good  will  and  /.  S.  denieth  it  and  afterwards  he 
doth  get  his  good  will ;  it  seems  this  is  no  performance  of 
the  condition. 

If  there  be  two  things  in  the  copulative  to  be  done  by 
the  condition,  both  must  be  done,  otherwise  the  condition 
will  not  be  performed  (h). 

If  a  feoffment  be  made,  on  condition  that  if  the  feoftbr 
and  /.  S,  *  pay  ten  pounds  at  Michaelmas,  the  feoffmeut 
shall  be  void,  and  before  the  day  the  feoffor  die,  and  /.  S. 
pay  the  money ;  this  is  a  good  performance  of  the  condition. 
But  if  the  feoffor  be  living  contra  (t). 

If  a  feoffment  be  made,  on  condition  to  make  an  estate 
to  a  stranger  by  a  day,  and  before  the  day  he  die ;  in  this 
case  if  an  estate  be  made  as  near  the  condition  as  may  be, 
it  is  sufficient  (A). 

fit  a  feoffnient  be  made  to  /.  S.  on  condition  that  he  shall 
infeoff /.  D.  and  his  heirs ;  and  /.  S.  doth  tender  the  feoif- 
ment  to  /.  D.  and  he  doth  refuse  to  take  it;  this  is  no  per- 
formance of  the  condition  in  this  case.  But  if  it  be  to  be 
done  to  the  feoffor  himself,  contra  (V).  And  so  also  it  is,  if 
the  condition  be  to  make  an  estate  tail,  or  any  lesser  estate 
to  a  stranger,  and  he  tender  it,  and  the  stranger  refuse  it ; 
this  is  no  good  performance  of  the  condition  (»i).  And  if  a 
feoffment  be  made,  on  condition  to  re-infeoff'  the  feoftbr 
and  his  wife  in  tail,  the  remainder  to  W.  in  fee,  and  he 
tender  it  to  the  wife  only,  and  not  to  him  in  remainder; 
this  is  no  good  performance  of  the  condition  («). 

And  the  same  law  for  the  most  part  is  in  conditions  of 
obligations.  See  more  in  obligations  at  numb.  9. 

If  a  feoffment  be  made,  on  condition  that  the  feoffee 
shall  not  infeoff  /.  S.  of  the  land,  and  the  feoffee  doth  make 
a  feoffment  to  /.  S.  and  /.  D. ;  this  is  a  breach  of  the  condi- 
tion (o).  And  so  also  it  is  if  the  feoffee  make  a  feoffmeut  to 
1.  D.  to  the  intent  that  he  shall  alien  to  /.  S.  Quando  ali- 
quid  prohibetur fieri  directo  prohibetur  Sf  per  obliquum.  And 
yet  if  the  feoffee  in  the  case  before  alien  to  I.  D.  and  after 
he  doth  alien  to  1.  S.  this  is  no  breach  of  the  condition. 
And  if  the  condition  be,  that  the  feoffee  shall  not  infeoff 
/.  S.  and  he  die,  and  his  heir  infeoff/.  S.  this  is  no  breach 
of  the  condition. 


CHAP.  VI- 


Perk.  sect. 

746. 

See  before. 

Co.  super  Lit. 
219. 


Plow.  133. 
Co.  3.  64. 


Co.  super  Lit. 
209.  19  H.  6. 
67.  Perk.sect. 
815.816.  2E. 
4.2.  19  H.  6. 
67. 


Co.  super  Lit. 

222. 

Dier  45.  46. 


(h)  See  supra,  page  118,  note(d). 

(t)  If  the  payment  is  made  in  the  names  of  both,  it  is  conceived  the  payment  would  be  sufficient, 
as  it  is  not  made  necessary  by  the  terms  of  the  condition  that  the  payment  should  be  made  by  the 
feoffor  and  7.  S.  in  person  ;  and,  as  we  have  before  seen,  a  stranger  may  perform  a  condition  on  behalf 
of  a  person  interested  in  it. 

(fc)  See  supra,  page  133,  note  (a),  and  infra,  p.  157.  notes  (q)  and  (s),  as  to  the  performance  of  con- 
ditions  in  part  impossible  at  the  time  of  making  them,  or  which  afterwards  become  cither  wholly  or  in 
part  impossible  by  the  act  of  God. 

(/)  See  Co.  Litt.  209  a.  where  the  reason  for  the  above  distinction  is  given. 

(»»)  See  last  note. 

(»)  See  more  amply  by  whom,  and  to  whom,  a  condition  is  to  be  performed,  Marks  T.  Marki, 
Str.  129.  Yin.  Abr.  Conditions  (K.  a.)  (L.  a.) 

(o)  See  supra,  page  123,  note  (g),  and  also  pages  129  and  130,  notes  (p)  and  (s),  on  the  sul'jrct  ot 
conditions  in  restraint  of  alienation. 

IS 
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B.  K.  jjac. 


Dier  6. 


If  a  lease  for  years  be  made,  on  condition  that  the  les- 
see shall  not  assign,  or  alien,  the  term,  or  the  land,  dur- 
ing his  life,  without  the  licence  of  the  lessor,  and  the  les- 
see doth  give  it  by  his  will  without  licence ;  this  is  a  breach 
of  the  condition  and  forfeiture  of  the  estate  (p).  But  if  he 
P«  r  n  Justices  make  an  executor  of  his  will  only,  this  is  no  breach.  And 
if  the  condition  be  that  the  lessee  shall  not  alien,  and  he 
die,  and  his  executor  alien,  this  is  no  breach  of  the  con- 
dition. And  if  the  condition  be  that  the  lessee  shall  not 
alien  but  to  his  children,  and  the  lessee  by  will  devise  it  to 
his  executors ;  it  seems  this  is  a  breach  of  the  condition. 
So  if  he  devise  that  A.  his  son  -shall  have  his  term  after  his 
wife,  and  doth  make  A.  his  son  his  executor;  it  seems 
this  is  a  breach  of  the  condition.  But  if  he  do  not  make  A. 
his  executor  contra.  And  in  cases  of  devise,  albeit  the 
executors  do  not  assent,  yet  the  condition  is  broken,  as  in 
case  where  a  reversion  is  granted  on  condition  that  the 
grantee  shall  not  alien  it,  and  he  doth  alien  it,  but  no  at- 
tornment  is  to  this  grant;  yet  it  seems  this  *  is  a  breach  of 
the  condition  (9).  And  if  a  lease  for  years  be  made,  on  con- 
dition that  the  lessee  or  his  assigns  shall  not  alien,  and  the 
lessee  doth  make  his  wife  his  executrix,  and  she  doth  take 
another  husband,  and  he  doth  alien  it;  it  seems  this  is  a 
breach  of  the  condition,  and  a  forfeiture  of  the  estate. 
But  if  a  lease  be  made  on  condition  that  the  lessee  shall  not 
alien  without  the  licence  of  the  lessor,  and  after  the  lessor 
die,  and  the  lessee  assign,  or  the  lessee  die,  and  his  ex- 
ecutors, or  administrators,  assign;  this  is  no  breach  of 
the  condition  in  either  of  these  cases  (?•)•  So  if  a  lease  be 
made,  on  condition  that  the  lessee  shall  not  alien  the  term 
during  his  life,  and  he  makes  an  executor,  but  doth  not 
devise  it  to  him;  this  is  no  breach  of  the  condition.  And 
if  a  lease  be  made,  on  condition  that  the  lessee  his  exe- 
cutors or  assigns  shall  not  alien  the  term  to  any  persons 
without  the  licence  of  the  lessor,  but  to  the  wife,  or  one 
of  the  children,  of  the  lessee,  and  the  lessee  die,  and  his 
executors  alien  to  one  of  the  children  of  the  lessee,  and 
he  alien  to  a  stranger  without  licence;  this  is  no  breach  of 
Hil.  33  El.  the  condition(s).  And  if  one  make  a  lease  of  a  house  and 
Marsh  c.  Cur-  land,  on  condition  that  the  lessee  shall  not  parcel  out  the 
tls<  land  or  any  part  of  it  from  the  house,  and  the  lessee  doth 

grant  all  his  term  in  the  house  and  part  of  the  land,  and 


Dier  15?. 
Co.  4.  1*0. 
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(p)  See  supra,  page  123,  note  (q),  on  the  subject  of  conditions  restraining  lessees  from  assigning 
and  under-letting. 

(q)  Attornment  is  now  unnecessary  ;  but  supposing  attornmcnt  was  essential  to  the  grant  of  a  rever- 
sion, and  the  deed  in  the  case  put  in  the  text  could  not  take  effect  in  any  other  way,  then  it  is 
conceived,  there  would  be  no  alienation,  and  consequently  the  conveyance,  or  rather  intended  convey- 
ance, would  not  be  a  breach  of  the  condition. 

(r)  And  if  the  condition  be  not  to  alien  the  land,  or  any  part  thereof,  and  the  lessee  aliens  part 
with  the  lessor's  assent,  he  may  afterwards  alien  the  residue  without  his  assent;  the  whole  condition 
being  gone,  for  it  cannot  be  divided.  Rol.  Abr.  471.  See  further  Com.  Dig.  Condition  (Q).  But 
where  the  condition  is  that  the  lessee  shall  not  alien  tvitliout  the  lessnr's  consent,  and  such  consent  is 
given  to  alien  purt}  can  the  lessee  in  this  tase,  alien  the  residue  without  consent?  See  supra,  p^ge 
126,  note  (e). 

(*)  In  Dyer,  I.r2a.  Brooke,  Brown,  and  Dyer  held,  that  by  the  grant  to  one  of  the  sons  the  re- 
straint was  not  determined,  and  that  the  son  could  not  grant  over  to  a  stranger  without  licence  ;  but 
Stamford  and  Cutline,  contra.  See  further  in  the  case  of  Thornhill  and  Adams  v.  King  and  li'ifc,  Cro. 
Eli/.  757. 

doth 
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doth  keep  the  rest,  and  after  doth  lease  that  part  also ; 
this  is  a  breach  of  the  condition. 

If  a  lease  be  made  of  a  house,  on  condition  that  the  les- 
see shall  not  suffer  any  woman  great  with  child  to  harbour 
or  lodge  in  the  house  six  days  after  notice  given  by  the 
lessor,  and  the  lessee  do  suffer  any  such  person  after  no- 
tice given,  albeit  the  lessor  consent  to  it ;  yet  the  con- 
dition is  broken.  But  if  the  lessor  do  nolens  volens  keep 
such  a  woman  there  against  the  mind  of  the  lessee  ;  this  is 
no  breach  of  the  condition. 

If  a  lease  be  made,  on  condition  that  if  any  waste  be 
done,  the  lessor  shall  re-enter ;  in  this  case  if  the  house 
fall  by  a  tempest,  this  is  no  breach  of  the  condition,  for 
this  is  not  waste ;  but  if  it  be  uncovered  by  tempest,  and 
the  tenant  hath  a  convenient  time  to  repair  it,  and  doth 
not,  but  doth  suffer  the  timber  to  perish  for  want  of  cover- 
ing; this  is  a  breach  of  the  condition,  and  the  lessor  may 
enter  and  put  out  the  lessee,  t  And  if  a  lease  be  made, 
on  condition  that  the  lessee  shall  not  do  waste,  and  he  suf- 
fer waste  to  be  made  in  decay  of  the  houses,  &c.  it  seems 
the  condition  is  broken.  Sect  quere  (t). 

If  a  lease  be  made,  on  condition  that  if  the  lessee  be 
minded  to  sell  his  estate  the  lessor  shall  have  the  first  offer 
thereof,  giving  as  much  as  another  will  give ;  in  this  case 
if  the  lessee  doth  not  give  notice  when  he  is  minded  to  sell 
it,  he  doth  break  the  condition;  but  if  when  he  is  minded 
to  sell,  he  doth  tell  the  lessor  of  *  his  purpose,  and  what 
he  is  offered  for  it,  and  the  lessor  doth  either  say  he  will 
not  have  it,  or  that  he  will  not  give  so  much  for  it,  or  doth 
not  accept  it,  but  doth  delay,  &c.  and  then  the  lessee  doth 
sell  it  to  another ;  this  is  no  breach  of  the  condition,  nei- 
ther is  he  bound  to  wait  upon  him  in  this  case. 

If  afeoffment  be  made,  on  condition  that  the  feoffee  shall 
make  a  feoffment  in  fee,  gift  in  tail,  lease  for  life,  or  years, 
of  the  land,  to  the  feoffor,  or  to  a  stranger  by  a  day ;  and 
before  the  day  the  feoffee  doth  disable  himself  to  do  it, 
cither  by  making  some  estate  of  the  same  thing  to  some 
other  person  in  tail,  for  life,  years,  in  present  or  future, 
or  for  one  year,  or  by  taking  a  wife  whereby  she  may  be 
entitled  to  dower,  or  by  suffering  a  recovery  of  the  land, 
or  by  granting  of  any  rent,  common,  or  the  like,  or  by 
entering  into  any  statute,  &c.  or  by  suffering  any  judgment 
to  be  had  against  him,  or  !>y  doing  any  other  such  like  act, 
whereby  he  cannot  convey  the  land  according  to  the  con- 
dition in  the  same  plight,  quality,  and  freedom  it  was  in 
at  the  time  of  the  conveyance  made ;  in  either  of  these 
cases  the  condition  is  ipso  facto  broken.  And  albeit  the 
land  be  afterwards  discharged,  and  the  party  again  enabled 
before  the  day  to  perform  the  condition,  yet  this  will  not 
salve  the  breach.  And  so  also  it  is  of  a  limitation.  But 
when  the  condition  is  to  be  performed  on  the  part  of  tbe 
feoffor  or  grantor,  there  disability  before  the  time  will  not 
hurt,  so  as  he  be  again  enabled  at  the  time.  And  so  also 
it  is  when  the  condition  is  to  be  performed  on  the  part  of 
the  feoffee,  and  there  is  no  certain  day  set  for  the  perform- 
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12  H.  4.5. 
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t  Per  Dier  and 
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(<)  Sec  supra,  page  122. 
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ance  of  the  thing,  for  iu  this  case  albeit  he  be  once  dis- 
abled, yet  if  he  be  afterwards  again  enabled,  and  do  it 
within  the  time  that  the  law  doth  give  him  to  do  it ;  in  this 
case  the  condition  is  not  broken.  And  so  also  it  is,  if  the 
feoffee  be  disseised,  and,  during  the  disseisin,  he  do  any 
such  act  as  before ;  in  this  case  before  his  entry  this  is  no 
breach  of  the  condition,  for  till  then  the  charge  doth  not 
bind  the  land.  And  so  likewise  it  is  when  the  disability 
doth  proceed  from  another  cause,  as  where  one  doth  make 
a  feoffment,  on  condition  that  the  feoffee  shall  re-infeoff 
before  such  a  day,  and  before  the  day  the  feoffor  disseise 
the  feoffee,  and  keep  him  out  till  the  day  be  past ;  or  one 
doth  make  a  feoffment,  on  condition  the  feoffee  shall  marry 
B.  before  such  a  day,  and  before  the  day  the  feoffor  him- 
self doth  marry  her,  so  that  the  feoffee  cannot  perform  the 
condition ;  in  these  cases  the  condition  is  not  broken  (M). 

If  one  make  an  estate  of  lands  (held  in  capite)  on  con- 
dition that  he  to  whom  it  is  made,  shall  employ  the  proGts 
thereof  to  divers  charitable  uses  (#),  and  he  die,  his  heir 
within  age,  by  reason  whereof  the  king  hath  the  land  dur- 
ing the  minority  of  the  *  heir,  so  that  the  profits  cannot  be 
employed  (y) ;  this  is  no  breach  of  the  condition. 

If  one  make  a  feoffment  of  land,  on  condition  to  re-in- 
feoff in  convenient  time,  and  the  feoffee  doth  not  so,  but 
doth  make  a  lease  to  another;  this  is  a  double  breach  of 
the  condition.  And  the  same  law  is  of  a  devise  by  will  in 
this  manner. 

If  a  feoffment  be  made,  upon  condition  that  the  feoffee 
shall  make  some  estate  to  the  feoffor,  or  some  other,  by  a 
day,  and  the  feoffee  before  the  day,  say  to  him  to  whom 
the  estate  is  to  be  made,  that  he  will  never  make  the  estate, 
and  notwithstanding  he  doth  make  the  estate  before  the 
day  according  to  the  condition  ;  in  this  case  it  is  said  the 
condition  is  broken.  Sed  (juere  of  this,  for  it  seems  if  he 
really  deny  it  before,  and  actually  perform  it  at  the  day ; 
that  this  is  a  good  performance  of  the  condition.  As  if  a 
lease  be  made  of  a  house,  on  condition  that  the  lessee  shall 
not  disturb  the  lessor  in  the  taking  away  of  his  goods  out 
of  the  house,  and  when  the  party  doth  come  or  send  to 
fetch  them,  the  lessee  doth  only  forbid  them ;  this  in  this 
case  is  no  breach  of  the  condition,  and  it  was  agreed  in  this 
case  that  words  without  some  deed,  as  shutting  the  door 
against  them,  forcible  resistance,  or  laying  of  hands  upon 
3H.4.  8.  them,  or  the  like,  are  no  breach  of  such  condition.  And 
if  a  lease  be  made,  on  condition  that  the  lessor  shall  be 
four  times  a  year  in  the  house  demised,  without  being 
ousted  by  the  lessee,  and  the  lessee,  seeing  him  coming, 
doth  shut  the  door  or  windows  against  him ;  this  hath  been 
thought  to  be  no  breach  of  this  condition. 

Dier  33.  If  a  lease  be  made,  on  condition  that  the  lessee  shall 

pay  yearly  to  the  lessor  during  the  term  ten  pounds ;  in 
this  case  if  he  fail  of  payment  once,  the  condition  is  broken, 
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goods. 
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To  pay  a  year- 
ly rent  or  sum. 


(u)  Such  acts  on  the  part  of  a  feoffor  amount  to  a  dispensation  with,  or  waiver  of  the  condition. 
But  if  such  acts  are  done  by  a  stranger  they  cannot  excuse  the  performance  of  the  condition. 
(x)  See  the  act  of  9  Geo.  2.  c.  36,  relative  to  dispositions  to  charitable  uses. 
(y)  See  the  act  of  12  Car.  2.  c.  24,  which  takes  away  wardship,  &c. 

and 
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and  estate  forfeit.  So  if  one  make  a  feoffment  in  fee  of 
land,  on  condition  to  pay  ten  pounds  yearly  to  /.  S.  if  he 
fail  once  the  condition  is  broken. 

Not  to  molest  If  a  lease  be  made  of  a  manor  in  which  are  divers  copy- 
copyholders,  holders,  on  condition  that  the  lessee  shall  not  molest,  vex, 
or  put  out  any  copyholder  paying  his  duties  and  services, 
in  this  case  if  the  lessee  enter  upon,  and  put  out  any  one 
cop3rholder,  this  is  a  breach  of  the  condition.  But  if  he 
enter  vi  Sf  armis  upon  a  copyholder's  tenements,  and  there 
beat  him  only,  or  the  like  ;  this  is  no  breach  of  the  con- 
dition. 

To  pay  rent.  If  there  be  a  condition  to  pay  rent,  and  the  lessee  let 
part  of  the  land  to  other  under-tenants,  or  let  all  the  land 
to  another  for  part  of  the  time,  and  he  undertake  the  rent 
still,  and  fail  of  payment;  in  this  case  the  condition  is 
broken,  and  the  estate  forfeit  (z).  But  if  there  be  any  covin 
and  practice  in  the  case,  between  the  first  lessor,  and  the 
Equity.  lessee,  the  under-tenants  may  perhaps  have  relief  in 

equity  (a). 

Not  to  disturb.  If  one  make  a  lease  for  years  of  land,  and  then  also  make 
a  feoffment  in  fee  of  the  lands,  on  condition  that  if  the 
*P.  148.  lessee  be  *  disturbed  in  his  term  that  he  shall  have  the  fee- 
simple,  and  he  is  disturbed  by  the  feoflbr  or  by  his  means; 
in  this  case  the  condition  is  broken,  and  the  lessee  shall 
have  the  fee  simple.  But  if  the  disturbance  be  by  a 
stranger,  and  not  by  the  fcoflbr,  or  by  his  means,  or  con- 
sent ;  this  is  no  breach  of  the  condition. 

Not  to  be  out-       If  a  lease  be  made,  on  condition  that  the  lessee  shall  not 
lawed.  be  outlawed,  and  he  is  outlawed  without  proclamation  ;  it 

seems  this  is  no  breach  of  the  condition,  because  the  out- 
lawry is  not  good. 

If  a  condition  possible  at  the  time  of  creation,  become 
after  impossible  in  part  by  the  act  of  God,  and  the  party 
do  not  perform  that  which  is  possible,  the  condition  is 
broken  (6). 

If  a  man  make  a  lease  for  years  on  condition,  and  the 
lessee  doth  not  know  of  it,  and  after  the  lessor  doth  by  will 
give  the  land  to  the  lessee  without  condition,  and  the  lessee 
doth  such  an  act  as  is  a  breach  of  the  condition ;  in  this 
case  the  condition  is  not  broken,  for  the  lessee  must  have 
notice  of  the  condition  ere  he  can  break  it. 

To  pny  rent.  If  a  lease  be  made  rendering  rent,  on  condition,  that  if 
the  rent  be  not  paid  within  twenty  days  the  lessor  shall  re- 
enter,  and  the  rent  is  not  paid;  in  this  case  the  condition 
is  broken,  but  the  lessor  cannot  enter  until  he  hath  made 
a  legal  demand,  and  if  he  die  before  he  do  it,  his  heir  shall 

(z)  And  if  the  lessee  should  have  granted  under-leases,  the  estates  of  the  under-tenants  would  be 
defeated  by  the  forfeiture. 

(a)  Covins,  frauds,  and  deceits,  for  which  there  is  no  remedy  by  the  ordinary  course  of  law,  are 
properly  cognizable  in  equity  ;  and  matters  of  fraud  were  one  of  the  chief  branches  to  which  the 
jurisdiction  of  chancery  was  originally  confined.  4  Inst.  84.  Bac.  Abr.  Fraud  (B).  Equity  will  give 
relief,  although  it  is  agreed,  that  no  relief  shall  be  prayed  in  equity,  l  Mod.  305»  See  fully  in  what 
cases  relief  may  be  had  in  equity.  Com.  Dig.  Chancery  (3  F.)  Vin.  Abr.  Chancery  (N.)  2Atk.306. 
1  Ves.  95.  126.  387.  And  see  Mr.  Ma ddock's  valuable  work  on  the  Principles  and  Practice  of  the 
Court  of  Chancery. 

(&)  See  supra,  page  133,  note  (a),  and  infra,  page  157,  nstes(q')  and  (s),  as  to  conditions  in  part  im- 
possible at  the  time  of  making  them,  or  which  afterwards  become  wholly  or  in  part  impossible  by  the 
act  of  God. 

never 
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never  take  advantage  of  that  breach,  but  it  is  discharged 
for  ever  (c). 

When  an  act  is  to  be  done  in  time  convenient,  or  other- 
wise, and  the  party  do  it  not  by  the  time  appointed  by 
law;  the  condition  is  broken  (d). 

If  one  grant  an  annuity  pro  consilio  impenso  fy  impen-  To  give  advice. 
dendo,  and  the  grantor  require  advice,  and  the  grantee 
refuse  or  neglect  to  give  it;  this  is  a  breach  of  the  condi- 
tion, and  a  forfeiture  of  the  estate.  And  if  the  deed  be, 
that  he  shall  go  to  such  a  place  to  give  counsel,  and  he  re- 
quire him  to  go  thither,  and  he  refuse  it,  this  is  a  forfeiture 
of  the  estate.  But  if  he  refuse  to  go  with  him  to  another 
place,  or  give  counsel  to  his  adversary,  being  not  required 
to  give  counsel  to  him,  this  is  no  breach  of  the  condition 
nor  forfeiture  of  his  annuity.  And  if  one  had  heretofore 
devised  his  land  to  be  sold  by  his  executors  (e),  and  to 
have  been  distributed  for  his  soul  ( f),  and  the  executors 
had  not  sold  it  in  time  convenient,  or  had  taken  the  profits 
to  their  own  use ;  this  had  been  a  breach  of  the  condition. 
See  more  in  the  last  foregoing  division,  and  in  obligation, 
numb.  10.  covenant,  numb.  7.  The  same  law  is  for  the 
most  part  of  conditions  of  obligations.  See  obligation,  0 
numb.  10. 

Every  particular  estate  hath  a  condition  in  law  annexed   11.  When  a 
to   it :  and  therefore   if  tenant  for  life  in  dower,  by  the   Condition  in 
courtesy,  or  in  tail  after  possibility  of  issue  extinct,  lessee   Ia*r  sha"  l)e 
for  years,  tenant  by  statute  merchant,  elegit,  or  the  like,   broken 'or not. 
make  any  absolute  or  conditional  estate  of  the  lands   they   forfeiture. 
hold,  in  fee  simple,  fee  tail,  or  for  life,  and  give  livery  of 
seisin   thereupon,  or  levy  a  fine  Sur  conusance  de  droit  (g), 
or  suffer  a  recovery  (ft)  of  the   land,  *  or  the  like  ;  this  a      *  P.  149. 
breach  of  the  condition  in   law  and  a  forfeiture  of  their 
estate  (i).     Also  if  any  such  tenant  (except  tenant  in  tail 
after  possibility  of  issue  extinct)  (K)  do  waste  in  the  lands 


(c)  Where  the  remedy  is  by  way  of  re-entry  for  non-payment,  there  must  be  an  actual  demand  made 
precious  to  the  entry,  otherwise  it  is  tortious  ;  because  a  condition  of  re-entry  is  in  derogation  of  the 
grant ;  and  therefore  unless  there  be  a  demand  made,  and  the  tenant  appears  not  to  be  on  the  land 
ready  to  pay  his  rent,  the  law  will  not  allow  the  lessor  the  benefit  of  re-entry  to  defeat  the  tenant's 
estate  without  a  wilful  default  in  him,  which  cannot  appear  without  a  demand  hath  actually  been  made 
upon  the  land.  [Query  where  the  power  of  re-entry  is  expressly  reserved,  "  although  no  demand 
shall  be  made,"  may  not  the  re-entry  in  this  case  be  made  without  a  previous  demand  ?]  See  further 
as  to  demand  of  rent,  and  in  what  cases  necessary,  Gilb.  on  Rents,  73.  and  Bac.  Abr.  Condition 
(O.  2.)  Acceptance  of  rent  is  in  certain  cases  a  waiver  of  a  right  of  re-entry;  see  supra,  page  123, 
latter  part  of  note  (q). 

.(d)  In  some  cases  where  no  time  is  mentioned  for  the  performance  of  the  condition,  the  party  who 
is  to  perform  it  has  his  whole  life  to  perform  it  in.  See  Co.  Litt.  p.  208  a.  and  in  other  cases  the  per- 
formance may  be  accelerated  by  request.  See  supra,  page  134,  text. 

(e)  See  the  statute  of  21  Hen.  8.  c.  4.  enabling  one  or  more  of  the  executors,  (where  a  power  of  sale 
is  given,)  to  sell ;  and  see  2  Co.  Litt.  (Mr.  Thomas's  ed.)  page  118,  note  (M.  3.) 

(/)  Devises  for  such  superstitious  uses  are  made  void  by  statute  1  Edw.  6.  e.  14.  sect.  10. 

(»)  But  if  a  fine  sur  conusance  de  droit  is  expressly  confined  to  such  estate  as  the  conusor  has  in  the 
land,  there  no  forfeiture  will  be  incurred.  See  supra,  page  14,  note(s). 

(A)  Where  a  tenant  for  life  has  a  remainder  in  tail  though  ever  so  remote  a  one  he  may  suffer  a  re- 
covery without  incurring  a  forfeiture.  See  supra,  page  43,  note  (u). 

(i)  The  condition  annexed  by  law  being,  that  they  shall  not  attempt  to  create  a  greater  estate 
than  they  are  themselves  entitled  to.  2  Bl.  Com.  153.  Co.  Lit.  215. 

(fc)  For  although  by  the  possibility  of  issue  being  extinct  and  gone,  he  is  become  in  effect,  as  to  the 
duration  of  his  estate,  only  tenant  for  life,  yet,  having  by  the  original  creation  of  his  estate  an  estate 
of  inheritance,  the  nature  of  the  estate  is  not  so  far  changed  by  the  possibility  of  issue  being  extinct, 
but  that  he  continues  to  have  in  it  an  exemption  from  waste. 

they 
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they  do  so  hold ;  this  is  a  breach  of  the  condition  in  law, 
and  a  forfeiture  of  their  estate  in  so  much  as  the  waste  is 
committed.  But  if  an  infant,  or  feme  covert,  that  hath 
such  an  estate,  shall  make  any  such  estate,  &c.  this  is 
no  breach  of  the  condition  in  law.  And  yet  if  such  a 
person  do  waste  this  is  a  breach  of  the  condition  in  law. 
And  so  also  if  any  such  person  be  an  officer,  and  do  any 
thing  which  is  a  cause  of  forfeiture  in  another;  this  will 
be  a  forfeiture  in  him  or  her  also. 

If  any  keeper  of  a  park,  without  warrant,  kill  any  deer, 
fell  or  cut  any  wood,  and  convert  it  to  his  own  use,  pull 
down  the  lodge,  or  any  house  within  the  park,  used  for 
hay  for  the  deer,  or  the  like  ;  this  is  a  breach  of  the  con- 
dition in  law.  So  also  if  a  keeper  shall  not  lo&k  to  the 
game,  but  the  deer  be  killed  by  his  default,  and  damage 
come  to  the  Lord ;  by  this  also  the  condition  is  broken. 
But  the  not  attending  upon  such  an  olfice  for  two  or  three 
days,  if  the  Lord  have  no  special  loss  thereby,  is  not  cause 
of  forfeiture. 

Offices  that  are  for  the  administration  of  justice,  or  of 
clerkship  in  any  Court  of  Record,  or  concerning  the  King's 
.treasure,  revenue,  account,  alnage,  auditorship,  &c.  have 
also  conditions  in  law  annexed  to  them ;  and  therefore  if 
such  officers  shall  sell  their  offices  or  misdemean  them- 
selves in  their  offices,  by  this  the  condition  in  law  may  be 
broken,  and  they  may  forfeit  them  (/). 

As  no  man  may  create  or  annex  a  condition  to  an  estate 
but  he  that  doth  create  the  estate  itself  (»*),  so  neither  can 
a  man  give  or  reserve  the  power,  title  or  benefit  of  re-entry 
and  avoidance  of  an  estate  upon  the  breach  of  a  condition 
to  any  other  but  to  him,  or  them,  or  at  least  to  one  of 
them  that  doth  make  the  estate,  his  or  their  heirs,  execu- 
tors and  administrators,  <Src.  for  it  is  a  rule  of  the  common 


CHAP.  VI. 


Co.  super  Lit. 

223. 


Co.  super  Lit. 
£34. 


limitation;  and  jaw>  tjjat  none  may  take  advantage  of  a  condition  but  par- 
lot*  ties  and  privies  in  right  and  representation,  as  heirs,  ex- 

ecutors, &c.  of  natural  persons,  and  the  successors  of 
politic  persons :  and  that  neither  privies  nor  assignees  in 
law,  as  lords  by  escheat,  nor  in  deed,  as  grantees  of  re- 
versions, nor  privies  in  estate,  as  he  to  whom  a  remainder 
is  limited,  shall  take  benefit  of  entry  or  re-entry  by  force 
of  a  condition  (?*)•  And  therefore  if  a  man  had  made  a 
lease  for  a  life  reserving  rent,  on  condition  that  if  the 
rent  be  behind,  the  lessor,  his  heirs  and  assigns  shall  re- 
enter,  and  after  had  granted  the  reversion  to  a  stranger; 
this  grantee  should  not  by  the  common  law  have  had  bene- 
fit by  this  condition.  But  if  the  lessor  had  died,  his  heir, 
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(0  See  the  act  of  the  5th  &  6th  Edw.  6.  c.  16.  and  see  also  Treatise  on  Marriage  Settlements,  p.  70. 
on  the  subject  of  selling  offices  concerning  the  administration  of  justice  or  the  receipt  of  the  king's 
revenue  :  and  see  the  act  of  the  59  Geo.  3.  c.  126,  for  preventing  the  sale  and  brokerage  of  offices  ;  and 
see  also  the  acts  of  the  50  Geo.  3.  c.  83  and  88.  and  52  Geo.  3.  c.  66. 

(HI)  In  assignments  of  terms  of  years,  a  condition  maybe  annexed  to  the  assignment,  [see  supra, 
page  126.  note  (e),  as  to  conditions  to  chattel  interests  and  things  executory]  and  in  conveyances  of 
estates  of  freehold,  the  same  may  be  done  as  between  the  grantor  and  grantee. 

(n)  The  above  is  to  be  understood  of  conditions  at  the  common  law,  and  not  of  conditions  operating 
under  the  Statute  of  Uses,  or  conditional  limitations ;  concerning  which,  see  note  at  the  end  of  this 
chapter. 

or 
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or  the  guardian  in  chivalry  (;>)  or  socage  of  such  an  heir, 
if  he  had  been  an  infant  *  and  in  ward,  might  have  taken 
advantage  by  the  condition.  And  if  one  had  been  posses- 
sed of  a  lease  for  years,  and  had  granted  his  term  upon 
condition,  and  had  died;  his  executors  or  administrators 
might  have  had  advantage  of  this  condition. 

And  at  this  day  the  law  is  still  the  same  as  touching 
privies  in  blood;  for  an  heir  shall  take  advantage  of  a  con- 
dition, though  no  estate  descend  to  him  from  the  ances- 
tor And  therefore  if  one  be  seised  of  land  of  the  part 
of  his  mother,  and  he  make  a  feoffment  in  fee  of  it  on  con- 
dition, and  die,  and  the  condition  is  broken ;  in  this  case 
the  heir  of  the  part  of  the  father  shall  enter ;  but  as  soon 
as  he  hath  entered,  the  heir  of  the  part  of  the  mother  shall 
enter  upon  him  and  enjoy  the  land  (r).  And  if  a  man  be 
seised  of  land  in  the  right  of  his  wife,  and  he  make  a  feoff- 
mentin  fee  of  it  upon  condition,  and  die;  the  heir  of  the 
husband  shall  enter  for  the  condition  broken,  but  the  wife 
shall  have  the  land  (s).  And  so  also  is  the  law  as  touch- 
ing privies  in  right  and  representation ;  for  executors  and 
administrators  shall  take  advantage  of  a  condition  now 
as  heretofore.  And  so  also  shall  the  successors  of  a  Dean 
and  Chapter,  Bishop,  Arch-deacon,  Parson,  Prebend,  or 
any  body  politic  or  corporate,  ecclesiastical  or  temporal ; 
these  shall  take  advantage  of  conditions  as  heretofore  they 
did.  So  also  the  law  is  the  same  as  touching  privies  in 
law;  for  they  shall  no  more  take  advantage  of  a  condition 
now  than  heretofore.  But  as  toucbing  grantees  of  rever- 
sions, and  privies  in  estate,  there  is  some  alteration  made 
of  the  law  ;  for  by  a  new  law  it  is  provided,  that  all  per- 
sons which  shall  have  any  grant  of  the  King  of  any  rever- 
sion, &c.  of  any  lands,  &c.  which  appertained  to  monas- 
teries, &c.  as  also  all  other  persons  being  grantees  or  as- 
signees, &c.  to  or  by  any  other  person  or  persons,  and 
their  heirs,  executors,  successors  and  assigns,  shall  have 
like  advantage  against  the  feoffees,  &c.  by  entry  for  non- 
payment of  rent,  or  fordoing  waste,  or  for  other  forfeiture, 
&c.  as  the  said  lessors  or  grantors  themselves  ought  or 
might  have  had  (£). 

And  for  the  true  understanding  of  the  sense  of  this 
statute  and  the  ancient  common  law  further  touching  this 
point,  1.  These  diversities  must  be  observed  to  be  taken, 
before  the  statute  will  take  place  still. 
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(p)  Guardianship  in  chivalry  taken  away  by  the  statute  12  Car.  2.  c.  24. 

(f)  Suppose  the  heir  on  Ihe  part  of  the  father  should  refuse  to  enter,  or  should  release  his  right  of 
entry,  is  the  heir  on  the  part  of  the  mother  to  lose  the  estate?  If  so,  the  person  entitled  to  the  estate 
has  no  means  of  recovering  the  estate,  which  is  repugnant  to  a  leading  maxim  of  law,  viz.  that  there 
is  no  right  without  a  remedy. 

(*)  In  this  case,  if  the  heir  on  the  part  of  the  husband  should  refuse  to  enter  or  should  release  his 
right  of  entry,  the  heir  on  the  part  of  the  wife  would  not  he  without  a  remedy,  for  the  alienation 
by  the  husband  alone,  even  if  there  had  been  no  condition,  would  not  have  bound  the  wife  or  her 
heirs  ;  and  the  circumstance  of  there  being  a  condition  would  not  prevent  the  wife  or  her  heirs  from 
recovering. 

(t)  See  more  amply  what  persons  may  by  force  of  this  statute  of  32  Hen.  8.  c.  34.  take  advantage  of 
a  condition  broken,  in  Co.  Lit.  215.  Cro,  Eliz.  832.  5  Co.  112.  b.  2Leon.3S.  Via.  Abr.  Covenant 
(K.  3.)  Com.  Dig.  Condition  (O.  3.) 

o  l.  Between 
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1.  Between  a  condition  that  doth  require  a  re-entry, 
and  a  limitation  that  doth  ipso  facto  determine  the  estate 
•without  entry ;  for  albeit  a  stranger  might  not.  take  advan- 
tage of  the  first,  yet  he  might  take  advantage  of  the  last, 
by  the  common  law.  And  therefore  if  a  man  at  this  day 
make  a  lease  to  another  qumisq-uc,  or  until  /.  S.  come  from 
Rome,  or  if  a  man  make  a  lease  to  a  woman  quamdiu  casta 
*  P.  151.  vizerit,  or  if  a  man  make  a  lease  to  a  *  widow  si  tamdiu  in 
pura  viduitatc  viveret,  or  if  a  man  make  a  lease  to  another 
for  one  hundred  years  if  he  live  so  long,  and  then  the  lessor 
doth  grant  the  reversion  to  a  stranger;  in  all  these,  and 
such  like  cases,  the  grantee  of  the  reversion  may  take  ad- 
vantage of  the  limitation ;  for  after  the  estate  is  ended  by 
the  limitation  he  may  enter  (w). 

2.  Between  a  condition  annexed   to  a  freehold,  and  a 
condition  annexed  to  a  lease  for  years ;  for  if  before  the 
statute  a  man  had  made  a  gift  in  tail,  or  lease  for  life,  on 
condition  that  if  the  donee,  or  lessee,  did  not    pay  ten 
pounds  by  such  a  day,  the   gift,  or  lease,  should  be  void, 
or  cease ;  in  this  case  the  grantee  of  the  reversion  could 
not  by  the  common  law  have  taken  advantage  of  the  con- 
dition; for  it  could  not  be  void,  or  cease,  but  by  entry, 
which  could  not  be  transferred  to  another.     But  if  a  lease 
for  years  had  been  made  on  such  a  condition;   a   grantee 
of  the  reversion  might  by  the  common  law  have  taken  ad- 
vantage of  this  condition,  for  the  estate  in  this  case  was  by 
the  breach  of  the  condition  ipso  facto  void,  without  entry. 
But  now  the  grantee  of  the  reversion  shall  have  advantage 
of  the  condition  in  both  these  cases  (a;). 

3.  Between  a  condition  in  deed,  and  a  condition  in  law; 
for   by  the  common  law  not  only  the   grantee   of  the  re- 
version, but  also  the  Lord  by  escheat,  may  either  of  them 
have  advantage  of  a  condition  in  law  for  any  breach  in  his 
own  time. 

2.  These  resolutions  and  judgments  upon  the  statute 
must  be  marked.  1.  That  the  statute  is  general,  and  the 
grantee  of  the  reversion  of  every  common  person,  as  well 
as  the  King,  may  take  advantage  of  conditions.  2.  That 
the  statute  doth  extend  to  grants  made  to  the  successor  of 
the  King,  as  well  as  to  the  King,  albeit  he  only  be  named 
in  the  statute.  3.  That  he  that  comes  to  the  reversion  by 
fine,  feoflment,  grant,  limitation  of  use,  common  reco- 
very, or  bargain  and  sale,  is  such  a  grantee  as  is  within 
the  intendment  of  the  statute.  4.  That  where  the  statute 
doth  speak  of  feoffees,  &c.  it  doth  not  extend  to  gifts  in 
tail;  and  therefore  if  a  gift  in  tail  be  upon  condition,  and 
after  the  donor  doth  grant  the  reversion ;  this  grantee  shall 
never  have  any  benefit  of  this  condition.  5.  That  where 
the  statute  doth  speak  of  grantees  and  assignees  of  the 
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(it)  In  all  the  above  cases  there  is  no  condition  to  determine  the  estate,  but  the  estate  in  its  utmost 
duration  is  only  to  continue  till  J.  S.  returns  from  Rome,  or  so  long  as  the  lessee  lives  chaste,  &c  ;  so  that 
as  soon  as  J.  S.  returns  from  Rome,  the  estate  determines  of  itself,  and  the  reversion  expectant  upon 
it  conies  immediately  into  possession. 

(x)  See  accordingly  and  further  Vin.  Abr.  Condition  (N.  d.)  pi.  10. 

reversion, 
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reversion,  hereby  an  assignee  of  part  of  the  state  of  the 
reversion  may  take  advantage  of  the  condition ;  as  if  les- 
see for  life  be,  and  the  reversion  is  granted  for  life,  &c.  or 
if  lessee  for  years  be,  &c.  and  the  reversion  is  granted  for 
years,  &c.  in  these  cases,  the  grantees  of  the  reversion 
shall  have  advantage  of  the  conditions. 

f  So  if  a  lessee  for  one  hundred  years  make  a  lease  for 
ten  years,  rendering  rent,  with  condition  of  re-entry, 
and  the  first  lessee  doth  afterwards  grant  his  term  and 
estate  to  /.  S.  in  this  case,  1.  S.  *  is  such  a  grantee,  and  *P.  152. 
assignee  of  the  reversion,  as  shall  take  advantage  of  the 
condition.  6.  That  as  well  mediate,  as  immediate,  gran- 
tees, i.  e.  the  grantees  of  grantees  in  infinitum,  are  in- 
tended within  this  statute.  7.  That  a  grantee  of  part  of 
the  reversion  cannot  take  advantage  of  a  condition  by  this 
statute.  And  therefore  if  a  lease  be  made  of  three  acres, 
reserving  rent,  upon  condition,  and  the  reversion  is 
granted  of  two  of  the  three  acres  ;  in  this  case  the  rent  Prerogative, 
shall  be  apportioned,  but  the  condition  is  destroyed,  ex- 
cept it  be  in  the  King's  case.  And  yet  a  condition  may  Apportion- 
be  apportioned  by  the  act  of  law,  or  by  the  wrong  of  the  ment. 
lessee  (?/).  As  if  a  lease  be  made  of  two  acres  (the  one  of 
the  nature  of  borough  English,  and  the  other  common 
law)  upon  condition,  and  the  lessor  having  issue  two  sons, 
dieth,  in  this  case,  each  of  them  shall  enter  for  the  con- 
dition broken.  And  if  the  lessee  upon  condition  make 
a  feoffment  of  part  of  the  land :  this  doth  not  destroy  the 
condition.  There  is  therefore  herein  a  difference  between 
a  condition  that  is  compulsory,  and  a  power  of  revocation  Powerofrevo- 
t.hat  is  voluntary :  for  he  that  hath  such  a  power  may  by  cation, 
his  own  act  extinguish  it  in  part,  by  levying  a  fine  of  part 
of  the  land  or  otherwise,  and  yet  his  power  may  remain 
for  the  residue  as  in  the  case  of  a  limitation ;  but  in  the 
case  of  a  condition  he  cannot  do  so(«).  8.  Such  grantees 
ar.  shall  have  advantage  by  this  statute,  must  be  complete 
grantees;  and  therefore  grantees  of  reversions  by  fine,  or 
deed,  must  have  attornment  ere  they  can  take  advantage 
of  the  condition.  And  yet  if  a  reversion  be  granted 
by  fine  to  one  that  hath  no  attornment,  and  he  grant 
it  to  another  that  hath  an  attornment;  in  this  case 
the  second  grantee  shall  take  advantage  of  the  condition, 
albeit  the  first  grantee  shall  not  (/>).  And  the  lessee 
must  have  notice  of  the  grant  of  the  reversion,  ere 
he  in  reversion  can  take  any  advantage  of  a  condition. 
And  therefore  it  is,  that  if  the  lessor  bargain  and  sell  the 
land  by  deed  indented  and  inrolled  (in  which  case  there 


(y)  See  accordingly,  Dyer  308. 

(«)  If  a  person  who  is  entiiled  to  the  benefit  of  a  condition  levies  a  fine  of  the  lands  (except  such 
fine  should  be  by  way  of  further  assurance)  it  will  extinguish  the  condition  ;  and  a  condition  being  au 
entire  thing,  if  the  fine  should  be  levied  of  part  of  the  lands  the  condition  would  be  destroyed  for  the 
•whole.  By  a  fine  with  proclamations,  levied  by  the  grantee  of  the  estate,  and  five  years  non-claim 
after  the  right  of  entry  under  the  condition  arose,  the  person  entitled  to  the  benefit  of  the  condition 
would  be  barred  of  his  entry. 

(b)  For  the  doctrine  of  attornment,  see  chapter  13,  post.  Attornment  is  rendered  unnecessary  by 
the  statutes  of  4  Ann.  c.  16.  §  9.  and  1 l  Geo.  2.  c.  1 9.  §  1 1. 

Q  2  needs 


Co.  super  Lit. 
214.   Pasche 
7  Jac.  Co.  B. 
per  2  Justices. 


t  Co.  snper 
Lit.  215.  Dier. 
309.  Curia  in 
Leek's  case, 
Pasche  7  Jac. 
Co.  B. 
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needs  no  attornment) ;  or  if  the  lessor  make  a  feoffment 
of  the  land,  and  so  oust  the  lessee,  and  the  lessee  re-enter 
(which  is  an  attornment  in  law);  the  grantee,  or  feoffee, 
in  these  cases,  cannot  take  advantage  of  any  condition, 
before  he  hath  given  notice  to  the  lessee  of  this  grant  of 
the  reversion.  9.  Such  as  come  in  merely  by  act  of  law, 
or  paramount,  as  the  lord  of  a  villain,  the  lord  by  es- 
cheat, the  lord  that  doth  enter  for  mortmain,  or  the  like, 
cannot  take  advantage  of  a  condition  within  this  statute. 
And  hence  it  seems  it  is,  that  if  lessee  for  forty  years 
make  a  lease  for  thirty-seven  years  on  condition,  and  after 
surrender  his  estate  to  his  lessor;  that  the  surrenderee 
shall  not  have  advantage  of  this  condition.  10.  f  Albeit 
the  words  of  the  statute  be  general,  yet  grantees  and 
assignees  shall  not  take  benefit  of  every  forfeiture  by  force 
of  a  condition,  nor  yet  of  all  conditions,  but  only  of  such 
*  P.  163.  as  are  inherent,  *  i.  e.  such  as  are  either  incident  to  the 
reversion,  as  for  payment  of  rent,  or  for  the  benefit  of 
the  state,  as  for  restraining  of  -waste,  for  causing  of  re- 
parations, making  of  fences,  scouring  of  ditches,  pre- 
serving of  woods,  and  the  like.  And  of  conditions  that 
are  collateral  such  grantees  shall  not  take  benefit.  And 
therefore  if  the  condition  be  for  payment  of  a  sum  of 
money  in  gross,  to  restrain  alienation,  for  the  delivery  of 
corn,  wood,  or  the  like,  the  grantee  of  the  reversion  of 
the  land  shall  not  have  advantage  of  it  by  this  statute  ;  for 
these  remain  as  they  were  before  the  statute,  at  the  com- 
mon law.  11.  Such  conditions  as  are  on  the  part  of  the 
lessor,  it  seems  are  not  within  this  statute  ;  and  therefore 
if  one  make  a  lease  for  years,  on  condition  that  if  the 
lessor,  his  heirs  or  assigns,  pay  ten  pounds  to  the  lessee 
at  Lady-day,  the  lease  to  be  void,  and  the  lessor  doth 
grant  the  reversion  to  a  stranger  before  the  day  ;  it  seems 
the  grantee  shall  not  take  advantage  of  this ;  but  the  con- 
dition is  gone. 

If  one  make  a  lease  for  years  rendering  rent  to  him  and  Doct.  &  Stud. 
his  heirs,  on  condition   that  if  it  be  not  paid  within  four-  S5.  13H.4. 17. 
teen  days,  that  he  and  his  heirs  shall  re-enter,  and  the 
rent  is   behind,  and  the  lessor  doth   demand  it,  and  then 
die  ;  in  this  case  the,  heir  may  enter.     But  if  he  die  before 
demand,  the  heir   cannot  make  a  demand,,  and  so   take 
advantage  of  that  breach  of  the  condition,  which  was  in 
the  time  of  his  ancestor. 

If  a  man  be  possessed  of  land  for  twenty  years  in  the  Perk.  sect, 
right  of  his  wife,  and  he  make  a  lease  of  it  for  ten  years  834. 
rendering  rent,  with  condition  of  re-entry  for  default  of 
payment,  and  after  the  husband  die ;  in  this  case  the  wife 
shall  have  the  rent  (c),  but  it  seems  she  shall  not  take 
advantage  of  the  condition. 


Per  Justice 
Bridgmau. 


(c)  In  Wingate's  Maxims,  213,  pi.  12.  and  Co.  Lit.  46.  b.  it  is  laid  down  that  where  tlie  husband 
alone  makes  a  lease  of  his  wife's  leasehold  for  years,  and  dies  during  such  lease  leaving  his  wife  surviv- 
ing, that  the  reut  reserved  on  such  lease  does  not  follow  the  reversion  and  belong  to  the  wife,  but 
that  the  husband's  personal  representatives  are  entitled  to  it.  But  see  Blaxton  v.  Heat  A,  Poph.  145. 
and  »e«  Mr.  Hargruve's  note,  Co.  Lit.  46.  (b). 

If 
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If  a  lease  be  made  to  /.  8.  on  condition  that  if  guch  a 
thing  be,  or  be  not  done,  that  the  land  shall  remain  to 
/.  D.  or  that  /.  D.  shall  enter  •  in  this  case  /.  D.  shall  never 
take  advantage  of  this  condition,  either  by  the  common 
law,  or  by  this  statute  (d). 

Regularly  where  a  man  will  take  advantage  of  a  con- 
dition, if  he  may  enter,  he  must  enter,  and  when  he 
cannot  enter,  he  must  make  a  claim;  for  an  estate  of 
freehold  or  inheritance  will  not  cease  without  entry  or 
claim  (e).  And  he  that  is  to  have  advantage  by  the  con- 
dition, may  wave  his  advantage  if  he  will.  And  until  such 
entry  or  claim  made,  the  party  that  should  enter  can  make 
110  good  estate  of  the  thing  to  any  other.  But  herein  a 
difference  is  to  be  observed  in  the  penning  of  a  condition, 
between  a  lease  for  years,  and  a  lease  for  life,  or  a  greater 
estate :  for  if  a  lease  for  years  be  made,  on  condition  that 
upon  such  a  contingent  the  estate  shall  cease,  or  the  lease 
shall  be  void ;  in  this  case  when  the  thing  doth  happen, 
the  lease  is  ipso  facto  void  without  entry  or  claim.  But 
otherwise  it  is  of  a  lease  for  life,  albeit  there  be  *  the  same 
words  in  the  condition.  And  if  one  make  a  lease  for 
years,  on  condition  that  if  such  a  thing  be  done,  the 
lessor  shall  re-enter ;  in  this  case  an  entry  is  needful  to 
avoid  the  estate. 

If  one  make  a  feoffment  in  fee,  gift  in  tail,  or  lease  for 
life,  on  condition  that  upon  such  a  contingent  the  estate 
shall  be  void  ;  in  this  case  there  must  be  an  entry  made, 
after  the  condition  is  broken,  to  avoid  the  estate.  So  if 
one  bargain  and  sell  his  land  by  deed  indented  and  in- 
rolled,  with  proviso  that  if  the  bargainer  pay,  &c.  then 
the  estate  shall  cease  and  be  void,  and  he  doth  pay  the 
money ;  in  this  case  the  estate  is  not  re-vested  in  the 
bargainer,  before  an  actual  re-entry  is  made.  And  so  it 
is  also  if  lands  be  devised  to  a  man  and  his  heirs,  on  con- 
dition that  if  the  devisee  do  not  pay  twenty  pounds  at  a 
day,  his  estate  shall  cease  and  be  void ;  in  tiiis  case  the 
estate  is  not  void  until  an  actual  re-entry  be  made.  And 
so  also  it  is  if  a  reversion,  remainder,  advowson,  rent, 
common,  or  the  like,  be  devised  on  such  a  condition ;  in 
these  cases  there  must  be  a  claim,  before  the  estate  will 
be  determined.  And  therefore  if  a  man  grant  such  a 
thing  to  another  and  his  heirs,  on  condition  that  if  the 
grantor  pay  twenty  pounds  on  such  a  day,  the  estate  of 
the  grantee  shall  cease  or  be  void,  and  the  grantor  dotli 
pay  the  money  according  to  the  condition ;  in  this  case 
the  estate  is  not  re -vested  in  the  grantor  before  a  claim 
made  at  the  church  in  case  of  an  advowson,  and  in  other 
oases  upon  the  land.  But  in  case  where  a  man  cannot 


153 


15.  Where 
entry  or  claim 
is  needful  to 
avoid  an  estate 
on  condition : 
and  where  a 
man  may  take 
advantage  of 
a  condition 
without  entnr, 
or  claim ;  and 
where  not. 


*  P.  154. 


(d)  But  if  the  lease  was  mrule  under  the  Statute,  of  Uses  tlie  limitation  to  J.  D.  would  be  good  as  a 
shitting  use  or  conditional  limitation.   See  note  at  the  end  of  the  chapter  on  the  subject  of  conditional 
limitations. 

(e)  Entry  by  a  lcc;al  owner  is  a  notorious  act  of  ownership  and  equivalent  to  a  fcedal  investiture 
by  the  lord,  and  gives  the  owner  seisin,  and  makes  him  complete  owner  of  the  estate  and  capable  of 
conveying  it  trom  himself  either  by  descent  or  purchase.    See  further,  as  to  the  nature  and  manner 
of  jnakinj  entry  and  claim,  Co.  Lit".  15.  2M  b.    3  Bl.  Com.  I?.}.  4  vol.  147. 

main 
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make  an  entry  or  claim,  there  the  law  will  not  compel  him 
to  it.  And  therefore  if  one  grant  land  to  another  for  five 
years,  on  condition  that  if  he  pay  to  the  grantor  within 
the  two  first  years  forty  marks,  that  then  he  shall  have  the 
fee,  otherwise  but  for  term  of  five  years,  and  livery  of 
seisin  is  made  accordingly,  and  the  grantee  doth  not  pay 
this  money  ;  in  this  case  after  the  two  years  are  past,  the 
freehold  shall  be  in  the  grantor  without  entry  or  claim  ; 
for  as  this  case  is,  he  cannot  enter,  but  he  must  oust  the 
lessee  of  his  term.  So  if  I  grant  a  rent  charge  out  of  my 
land  upon  condition  ;  when  the  condition  is  broken,  the 
rent  is  extinct,  and  there  needs  no  claim.  So  if  a  man 
make  a  feoffment  of  land  to  me  in  fee,  oh  condition  that  1 
shall  pay  him  twenty  pounds  such  a  day,  &c.  and  before 
the  day  I  let  the  land  to  him  for  years,  rendering  rent  ; 
and  after,  the  condition  is  broken  ;  in  this  case  he  may 
retain  the  land  without  entry  or  claim,  and  the  rent  is 
extinct.  So  if  one  covenant  to  stand  seised  to  the  use  of 
himself  for  life,  or  otherwise,  and  then  after  to  the  usr 
of  others,  M'ith  a  proviso  of  revo'cation,  &c.  and  after,  he 
doth  revoke  it  ;  in  this  case  all  the  estates  are  revested  in 
him  without  entry  or  claim. 

It  is  generally  true,  that  he  that  doth  enter  for  a  con-   Co.  4.  120. 
dition    broken,   doth  make  the  estate  void  ab  initio,  and   Perk.  sect. 
that  he  shall  be  in  of  his  first  estate  in  the  same  course  and   8W)-  ^Jf"' 
manner  as  it  was  when  he  *  departed  with  the  possession,   14l'j  8"'17 
and  at  the  time  of  the  making  of  the  condition  (/*).     And 
hence  it  is,  that  if  there  be  any  charge  or  incumbrancc  on 
the  laud,  as  if  lessee  of  land  upon  condition  grant  a  rent- 
charge  out  of  the  land,  or  enter  into  a  statute,  or  recog- 
nisance, and  the  conusee  have  the  land  in  execution,  and 
this  charge  is  after  the  condition  is  made;  in  this  case, 
when  the  condition  is  broken,  and  the  party  doth  re-enter, 
he  shall  by  relation  avoid   the   rent,  statute,   and  recog- 
nisances, and  hold  the  land  freed  from  them  all.     And  if 
an  estate  be  to  pass  by  way  of  increase,  upon  condition  ; 
or  a  lease  is  to  be  made  upon  a  condition  precedent;  when 
the  condition  is  performed,  the  party  shall  hold  his  estate 
free  from  all  after  charges  and  clogs.     And  if  a  man  enter  Co.  super  Lit. 
for  breach  of  a  condition  in  law,  he  shall  avoid  all  charges  234.  Perk. 
and  acts  done  after  that  thing  is  done,  which  doth  produce    ect  845-  844. 
the  forfeiture  ;  but  he  shall  not  avoid  any  thing  dpne  before 
that  time  ;  for  he  must  take  the  thing  as  he  finds  it  :  as  if 
a  house,  or  land,  belong  to  an  officer,    in  respect  of  his 
office,  aud  he  grant  a  rent  out  of  it  for  his  life,  and  then 
he  doth  forfeit  it  ;  in  this  case  the  rent  shall  continue  (g). 
And  if  lessee  for  life  of  land  grant  a  rent  out  of  it,   and 
then  make  a  feoflment  in  fee  of  the  land  ;  in  this  case  the 


sl 


(/)  It  is  true,  generally  speakin-*,  that  he  that  enters  for  a  condition  broken  shall  be  seised  of 
his  first  estate;  the  rule*  however  tails  in  many  cases  :  see  the  instances  above,  and  also  in  Co.  Litt. 
202  a.  and  see  further  in  Com.  Dig.  Condition  (  O.  6.)  Vin.  Abr.  Condition  (P.  d.) 

(g-)  This,  it  is  presumed,  cannot  be  correct  where  the  land  belonged  to  an  office  which  concerned 
the  administration  of  justice,  the  receipt  of  the  revenue,  Sfc. ;  as  in  that  case,  it  is  conceived,  the  grant  of 
the  rent  would  even  be  void  ab  initio :  See  Treatise  on  Settlements,  page  70. 

rent 
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rent  shall  continue,  and  the  lessor  cannot  avoid.     But  if 
lessee  for  life  of  land  make  a  feoffment  in  fee  of  it,  and 
then  grant  a  rent   out  of  the  land ;  in  this  case  the  lessor 
shall  avoid  it.     And  if  a  lessee  grant  a  rent  out  of  his  land, 
and  then  do  waste,  and  the   lessor   recover  the  land,  he 
cannot  avoid  this   rent,  but  shall  hold  the   land  charged 
with   it.     But  if  the  lessee   do  waste  first,  and  then  he 
grant  a  rent-charge  to  a  stranger  out  of  the  land,  and  after 
the  lessor  recover  the  place  wasted ;  in  this  case  he  shall 
hold  the  land  discharged.     And  if  lessee   for  life  make  a 
lease  for  years,  and  after  enter  upon  the  lessee  for  years, 
and  make  a  feoffment  in  fee  ;  this  shall  not  avoid  the  lease 
for   years  (A).     And  if  a  man   make   a  lease  for  years, 
rendering  rent,  with  clause  of  entry  for  non-payment,  and 
the  lessee  doth  make  underleases  of  part  of  his  land,  and 
after  the  rent  is  unpaid,  and  the  lessor  doth  enter ;  in  this 
case  he  shall  have  all  the  land,  and  avoid  all  the  under 
leases.     But  if  there  be  any  covinous  practice  in  the  case, 
the  under-tenants  may  have  remedy  in  equity.     And  if  a  Equity, 
lease  be  made  for  life,  the  remainder  in  tail,  on  condition ; 
in  this  case  if  the  condition  be   broken,  both  the  estates 
be  avoided  (*).     Et  sic  de  similibus.     But  this  general  rule 
doth   fail  in  divers  particulars :  as  if  a  man  be  seised  of 
land  in  the  right  of  his  wife,  and  he  maketh  a  feoffment  in 
fee  by  deed  indented,  upon  condition  that  the  feoffee  shall 
devise  the  land  to  the  feoffor  for  life,  &c.  and  the  husband 
dieth,  and  then  the  condition  is  broken ;  in  this  case  the 
heir  of  the  husband  shall  enter,  and  yet  he  shall  not  have 
the  estate  of  the  feoffor,  for  this  doth  presently  after  his 
entry  vanish  away  (&).     So  if  a  tenant  in  special  tail  hath 
*  issue,  and  his  wife  dieth,  and  tenant  in  tail  maketh  a     *  P. 
feoffment  in  fee  upon  condition,  the  issue  dieth,  the  condi- 
tion is  broken,  and  then  the  feoffor  doth  re-enter  ;  in  this 
ease,  he  shall  have  but  an  estate  for  life,  as  tenant  in  tail 
after  possibility  of  issue  extinct.     So  if  a  lessee  for  life, 
or  years,  make  a  feoffment  in  fee  on  condition,  and  after 
doth  enter  for  the  condition  broken  ;  in  this  case  he  shall 
not  be  in  the  same  course,  for  now  his  estate  is  subject  to 
entry  for  forfeiture,  though  he  be  tenant  for  life  still.     So 
if  a  disseisor  be  of  certain  land,  and  he  die  seised  thereof, 
and  his  heir  is  in  by  descent,  and  the  disseisee  enter  upon 
the  heir,  and  infeoff  a  stranger  upon  condition,   and  the 
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(A)  It  is  by  force,  it  is  presumed,  of  the  doctrine,  that  estates  made  before  the  breach  of  a  con- 
dition in  law  are  good,  that  the  practice  prevails  of  making  a  demise  for  a  long  term  of  years 
upon  trust  for  the  lessor,  where  he  wishes  to  4evy  a  fine  or  suffer  a  recovery  of  the  property,  and  it 
is  doubtful  whether  he  is  tenant  in  tail  or  merely  tenant  for  life.  By  this  means  if  he  should  in  fact 
be  only  tenant  for  life  he  guards  against  the  consequences  of  levying  the  fine  or  suffering  the  reco- 
very, viz.  a  forfeiture  of  his  life  estate  ;  for  under  the  trusts  of  the  term  of  years  he  would  enjoy  the 
property  for  his  life.  Where  a  fine  is  levied,  and  a  term  of  years  is  created  in  order  to  guard  against 
a, forfeiture,  care  should  be  taken  that  the  deed  creating  the  term  of  years  is  executed  and  bears 
date  prior  to  the  term,  grand  sessions,  &c.  iu,  or  as  of  which  the  fine  is  levied. 

(i)  But  if  the  condition  is  annexed  only  to  the  remainder  and  not  to  the  life  estate,  there,  it  is  con- 
ceived, the  life  estate  will  not  be  affected  by  the  non-performance  of  the  condition.  If  the  condition 
however  was  annexed  to  the  life  estate,  and  such  life  estate  is  defeated  for  non-performance  of  the 
condition,  the  remainders  would  also  be  defeated.  This  however  is  to  be  understood  of  pure  common 
law  conditions  and  not  of  conditional  limitations,  executory  devises,  springing  uses,  &c. 

<k)  See  supra,  page  1 19,  note  (r). 

heir 
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heir  of  the  disseisor  doth  enter  upon  the  feoffee,  and  th« 
disseisee  doth  sue  a  writ  of  entry  sur  disseisin  against  the 
heir  of  the  disseisor,  and  doth  recover  and  hath  execution, 
and  the  feoffee  on  condition  doth  re-enter  and  after  the 
condition  is  broken ;  in  this  case  the  feoffor  is  not  in  in 
the  same  case;  for  now  the  disseisor  cannot  enter  upon 
him,  as  he  might  before.  And  in  some  cases  the  feoffor 
by  his  re-entry  shall  be  in  in  his  former  estate,  but  not  in 
respect  of  some  collateral  qualities :  as  if  tenant  by  ho- 
mage ancestrel,  make  a  feoffment  of  the  land  he  doth  so 
hold,  in  fee,  on  condition,  and  entereth  for  the  condition 
broken  ;  in  this  case  it  shall  never  be  held  in  homage  an- 
cestrel again.  And  so  if  a  copyhold  escheat  be,  and  the 
lord  make  a  feoffment  in  fee  upon  condition,  and  entereth 
for  the  condition  broken ;  in  this  case  the  custom  annexed 
to  that  land  is  gone  (/).  So  if  there  be  lord  and  tenant  by 
fealty  and  rent,  and  the  lord  is  in  seisin  of  the  rent,  and 
granteth  his  seigniory  to  another  and  his  heirs,  on  condi- 
tion, and  the  tenant  doth  attorn,  and  payeth  his  rent  to 
the  grantee,  and  the  condition  is  broken ;  the  lord  dis- 
traineth  for  his  rent,  and  rescous  is  made ;  in  this  case  the 
former  seisin  shall  not  enable  him  to  have  an  assise  with- 
out new  seisin.  If  there  be  lord  and  tenant,  and  the  lord 
disseise  the  tenant  of  the  tenancy,  and  thereof  doth  infeoff 
a  stranger  on  condition,  and  after  the  condition  is  broken, 
and  the  lord  enter,  and  the  tenant  doth  enter  upon  him ; 
in  this  case  the  seigniory  is  not  revived  (m). 

If  tenant  in  tail  make  a  feoffment  in  fee,  on  condition, 
and  dieth,  and  the  issue  in  tail  within  age  doth  enter  for 
the  condition  broken ;  in  this  case  he  shall  be  in  first  as 
tenant  in  fee-simple,  and  heir  to  his  father,  and  then  shall 
be  presently  remitted :  but  if  he  be  of  full  age  he '  shall 
not  be  remitted  (n). 

If  one  make  u  feoflment  of  white  acre,  and  black  acre,   Co.  super  Lit, 
on  condition,  &c.  and  that  he  shall  enter  into  black  acre  202-  203> 
only;  in  this  case  upon  breach  of  the  condition,  he  shall 
enter  into  that  part  only. 

If  the  words  of  a  condition  be,  that  if  such  a  thing  be 
not  done,  the  feoffor  or  lessor  shall  enter  into  the  land, 
and  take  the  profits  thereof  until  the  thing  be  done,  or  to 


(0  By  the  feoffment  (and  it  would  have  been  the  same  had  the  lord  (ifr  seized  in  fee)  granted  the 
lands  tor  any  other  common  law  interest)  the  copyhold  quality  of  the  lands  was  for  ever  gone.  See 
Watk.on  Copyholds  on  the  subject  of  the  extinguishment  of  copyhold  tenure. 

(m)  An  entry  for  condition  broken  does  not  defeat  copyhold  grants.  Therefore  if  a  feoffment  in  fee 
|  made  of  a  manor  upon  condition,  and  the  feoffee  grants  estates  which  have  escheated,  either  by 
copy  or  for  a  common  law  interest,  and  the  condition  is  afterwards  broken  and  the  feoffor  enters  for 
the  breach  of  the  rendition,  yet  the  grants  shall  not  be  defeated.  See  Watk.  on  Copyhold,  27.  If 
however  a  lease  be  made  of  a  manor  for  years  only,  with  a  condition  to  avoid  the  estate,  and  the, 
condition  is  broken,  no  copyhold  grants  made  after  the  breach  of  the  condition  will  bind  the  lessor; 
because  the  estate  of  the  lessee  became  absolutely  void  by  breach  of  the  condition  without  any  entry. 

(n)  Because  he  might  have  had  his  fonnedon  against  the  feoffee,  and  the  entry  for  the  condition  is 
liis  own  act.  Co.  LitM202.  b.  Remitter  is  an  operation  of  law,  upon  the  meeting  of  an  ancient 
right  remedial,  and  of  a  later  defeasible  estate  in  one  person,  whereby  the  ancient  right  is  restored 
and  set  up  again,  and  the  defeasible  estate  is  gone,  and  lost  in  the  more  ancient  and  better  title. 
Co.  Litt.  347.  b.  For  the  doctrine  of  Kcmitter.  see  5  Bla.  Com.  19.  139.  and  fully  in  Com.  Dig.  and 
Vin.  Abr.  tit.  Remitter. 

the 
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Co  «nn«r  Lit. 
507.  319. 
15  H.  7.  13. 
Dier  36*. 


Perk.  »ect. 


Co.  inper 
Lit.  315. 
Co.  4. 1VO. 


the  like  effect;  in  this  case  if  the  feoffor,  or  lessor, 
enter  upon  the  breach  of  the  condition,  he  doth  not  avoid 
the  estate,  or  get  any  thing  by  his  entry,  but  the  posses- 
sion only  in  the  nature  of  a  pledge,  or  a  distress,  until 
the  thing  be  done ;  and  if  the  condition  be  for  the  pay- 
ment of  the  rent,  he  shall  hold  the  land  until  he  be  paid 
the  rent.  And  if  the  words  be  [that  the  feoffbr,  &c.  shall 
enter  and  take  the  profits,  until  thereof  he  be  satisfied,  or 
until  he  be  satisfied  or  paid  the  rent]  in  the  first  case  as 
soon  as  he  is  paid,  either  by  the  receiving  of  the  profits, 
or  payment  of  the  rent  behind,  or  both  together;  and 
in  the  last  case  as  soon  as  he  is  paid  the  rent  by  the 
feoffee  or  lessee,  the  feoffee  or  lessee  may  enter  again  into 
the  land  (o). 

If   a  condition   be  possible  in  its  creation,    and  after  *•*•  When  and 

become   impossible  by  the  act  of  God,  the  condition  is  bywhat  means 

Jf  a  condition 

discharged  and  gone   tor  ever,  and   the   estate   is   abso-  sf,a||  ^e  <jis_ 

lute  (p).     As  if  a  feoffment  be  made  to  me,  on  condition  charged  and 
that  I  shall  re-infeoff  the   feoffor   before  a  day,    or  on  extinguished 
condition  that  I  shall  appear  at  Westminster  in  the  King's  ^  eve!"'  °rf 
Bench  such  a  day,  or  on  condition  that  I  shall  go  to  Paris  a  tim".  ^  ^^ 
about  the  affairs  of  the   feoffor  before  such  a  day,  and  i.  By  the  act 
before  the  day  appointed  it  doth  happen  that  I  die  ;  in  all  of  God. 
these  cases  the  condition  is  discharged.     So  if  the  con-  Cond'tion* 
dition  of  a  feoffment  be,  that  if  the  feoffor,  or  his  heirs, 
pay  ten  pounds  to  the  feoffee  such  a  day,  and  before  the 
day  the  feoffor  dieth  without  heir ;  in  this  case  the  condi- 
tion is  gone.     And  if  the  condition  become  impossible  in 
part  only,  then  it  is  discharged  for  so  much  only  (q). 

If  there  be  lord  and  tenant,  and  the  tenant  doth  infeoff 
a  stranger  on  condition,  and  the  feoffee  die  without  heir, 
so  that  the  tenancy  escheat;  in  this  case  the  condition 
doth  continue,  and  the  lord  must  hold  it  subject  to  the 
condition. 

Albeit  a  condition  cannot  be  divided  by  the  act  of  the  2.  By  the  act 
parties,  but  it  will  be  destroyed,  yet  it  may  be  divided  by  °  * 
the  act  of  law  ;  and  therefore  if  a  lease  for  years  be  made 
of  two  acres  of  land  (the  one  of  nature  of  borough 
English,  and  the  other  at  the  common  law)  on  condition, 
and  the  lessor  having  issue  two  sons  dieth ;  in  this  case 
albeit  the  condition  be  divided,  yet  it  is  not  gone,  but 
doth  continue  still,  and  each  of  them  may  enter  for  the 
condition  broken.  But  if  one  that  hath  a  condition  knit 
unto  his  reversion,  grant  part  of  his  reversion  to  a  stran- 
ger; the  condition  is  destroyed  in  all,  for  it  cannot  be 
apportioned  by  the  act  of  the  parties,  as  it  may  by  the 
act  of  the  law  or  the  wrong  of  the  lessee  (s). 


See  further  what  act  destroys  a  condition,  Com.  Dig.  Condition  (Q). 
See  supra,  page  133,  notes  (a)  and  (b). 
(7)  And  it'  the  condition  consists  of  two  parts,  one  of  which  was  impossible  at  the  time  of  making 
the  condition,  yet  it  is  a  good  condition,  and  the  other  part  ought  to  be  performed.     Cro.  Eliz.  780. 
and  see  supra,  page  133,  note  (b). 

(«)  See  in  what  cases  the  non-performance  of  a  condition  shall  be  excused  by  the  act  of  God,  or 
by  act  of  law,  supra,  page  133,  notes  (a1)  and  (b) ;  and  see  Com.  Djg.  Condition  (L.  12.)  Bac.  Abr. 
Condition  (Q.)  Vin.  Abr.  Condition  (G.  c.)  to  (K.  c.) 
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S.  By  the  act         A  condition  may  be  destroyed  in  the  very  creation  of  Co.  2.  59.  the 

of  the  parties.    ft;  as  if  one  devise  lands  for  life,  with  express  words  of  a  L°rd  Crom- 
condition,  and  not  words  of  limitation,  or  words  that  may  ^.^gog6' 
be  so  taken,  the  remainder  over  to  a  stranger;  in  this  case  cu-  s,,per  Lit. 
the  stranger  cannot  enter,  neither  is  the  remainder  good,  2(55.  379. 
nor  the  condition  effectual  (f).     Or  it  may  be  discharged,  Co.  10.  41. 
by  matter  ex  post  facto :  as   in   the   examples  following, 
*  P.  158.     *  If  one  make  a  feoffment  in  fee  of  land,  upon  condition, 
and  after,  and  before  the  condition  broken,  he  doth  make 
an  absolute  feoffment,  or  levy  a  fine  of  all  or  part  of  the 
land,  to  the  feoffee,  or  any  other;  by  this  the  condition  is 
gone  and  discharged  for  ever.     And  yet  if  one  grant  a 
rent  out  of  his  land,  upon  condition,  and  after  make  a 
feoffment  of  this  land,  this  doth  not  extinguish  the  con- 
dition.    And  if  a  fine  in  this  case  be  levied  in  pursuance 
of  a  former  agreement ;  as  if  one  by  indenture  bargain 
and  sell  his  land  to  another,  and  in  the  indenture  there  is 
a  covenant  that  all  other  assurances  shall  be  to  the  use  of 
the  bargainee,  according  to  the  first  agreement,  and  the 
bargain  and  sale  hath  a  condition  annexed,  that  the  bar- 
gainee shall  make  a  feoffment  of  part  of  the  land  to  the 
bargainor,  and  after  the  bargainer  doth  levy  a  line  to  the 
bargainee  in  corroboration  of  the  first  bargain :  in  this 
case  the  condition  is  not  extinct,  but  saved  by  the  original 
agreement  (w).     And  if  one   make  a  feoffment  in  fee  of 
land  upon  condition,  and  after,  and  before  the  condition 
broken,  he  doth  make  a  lease  for  years  only  of  the  land, 
or  part  of  it,  to  the  feoffee  or  any  other ;  by  this  the  con-  Co.  2.  59. 
dition   is   suspended  for  that  time.     And  if  the  feoffor,  Perk.  sect, 
after  a  feoffment  made  of  land  upon  condition,  enter  upon  j*?'i8>~°' 16''" 
all  or  part  of  the  land,  and  be  impleaded,  and  lose  it;  by  2i2.  Co.* super 
this  the  condition  is  gone  for  ever.     And  if  he  enter  and  Lit.  219. 
hold  the  possession  only ;  by  this  the  condition  is  sus- 
pended during  his  possession;  and  if  he  hold  the  posses-  Co. 7. 14. 4. 52. 
sion  so  long  that  the  feoffee  cannot  perform  the  condition ;  Lit.  Bro.  sect, 
the  condition  is  discharged  for  ever.    And  if  one  make  a  ^12'  8'  • 
feoffment  of  land  upon   condition,  and  after,  and   before  2i°8.Slll)er 
the  condition  broken,  the  feoffee  doth  make  a  feoffment  of 
all  or  part  of  the  land,  to  the  feoffor;  by  this  the  condition 
is  gone  for  ever.     And  if  the  feoffee  make  a  lease  for  life, 
or  years  only,  of  part  of  the  land  (#) ;  by  this  the  condi- 
tion is  suspended  for  that  time.     But  if  the  feoffee  make  a 
feoffment  in  fee,  lease  for  life,  or  years  to  a  stranger ;  this 
is   no  extinguishment   nor   suspension  of  the   condition. 

i  And  if  the  condition  be  to  pay  money,  or  do  any  such 

collateral  thing;  if  in  this  case  the  feoffee  make  a  lease  to 
the  feoffor,  this  doth  not  suspend  the  condition. 

Release.  If  the  feoffor,  or  lessor,  release  to  the  feoffee  or  lessee,  Perk.  sect. 

all  conditions,  or  all  demands  in  the  land,  or  confirm  the  823.  Co.i.i47. 

(<)  This,  it  is  presumed,  is  to  be  understood  of  cases  where  the  remainder  is  made  to  depend  upon 
the  condition.  In  the  case,  however,  of  wills,  and  also  of  deeds  operating  under  the  Statute  of  Uses, 
theremainderwonldbegoodasanexecutoiydevi.se,  conditional  limitation,  &c.  But  on  the  subject 
of  conditional  limitations,  see  note  at  the  end  of  this  chapter. 

(M)  But  if  a  fine  is  to  be  considered  in  any  other  light  than  by  way  of  further  assurance,  it  would 
take  away  the  right  of  re-entry. 

(JT)  To  the  fcoflbr  is  to  be  understood. 

estate 
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estate  of  the  feoffee  without  condition,  &c.  by  either  of 
these  means  the  condition  is  destroyed  and  gone  for  ever. 

If  one  make  a  lease  for  life,  or  years,  of  land  on  con- 
dition, and  after  grant  the  reversion  of  part  of  this  land ; 
hereby  the  condition  is  destroyed  for  ever.  And  if  he 
make  a  lease  of  part  of  it  only ;  by  this  the  condition  is 
suspended. 

A  condition  may  be  extinct,  or  suspended,  by  the  inter- 
marriage of  the  parties  to  the  condition ;  as  if  a  feoffment 
be  made  by  a  woman,  on  condition  to  pay  ten  pounds,  or 
on  condition  to  infeoff  *  her  by  a  day  certain,  and  before 
the  day  they  two  do  intermarry,  and  the  marriage  doth 
continue  until  after  the  day ;  in  this  case  the  condition  is 
gone.  And  if  the  condition  be  to  re-enter  for  non-pay- 
ment of  rent;  the  condition  shall  be  suspended,  and  no 
rent  be  paid  during  the  coverture. 

If  a  lease  be  made  for  years,  on  condition  that  the 
lessee  or  his  assigns  shall  alien  not  without  the  licence  of 
the  lessor,  and  the  lessor  licence  the  lessee  alone  to  alien, 
or  licence  him  to  alien  a  part  of  the  land,  or  licence  him 
to  alien  all  the  land  for  a  time;  or  if  the  lease  be  to 
three  on  such  a  condition,  and  the  lessor  licence  one  of 
them  to  alien ;  in  all  these  cases,  the  condition  is  gone  for 
ever  (y). 

If  one  had  infeoffed  me,  on  condition  that  I  should  pay 
him  ten  pounds  at  Easter,  and  before  the  time  he  had 
entered  into  religion,  and  made  me  his  executor,  and  had 
not  been  de-arraigned;  in  this  case  the  condition  had  been 
gone  for  ever  (z). 

If  I  be  seised  of  land  in  fee,  and  take  a  wife,  and 
during  the  marriage  infeoff  a  stranger  on  condition,  and 
die,  and  the  feoffee  endow  my  wife  of  her  third  part;  in 
this  case  the  condition  is  not  destroyed,  and  yet  the  third 
part  is  freed  from  the  condition,  but  the  reversion  of  that 
third  part  is  not  freed  from  the  condition.  And  if  she 
grant  her  estate  again  to  the  feoffee,  the  condition  is 
revived.  So  if  there  be  lord  and  tenant,  and  the  tenant 
make  a  feoffment  in  fee  upon  condition,  and  the  feoffee  is 
attainted  of  felony,  &c.  so  that  the  tenancy  doth  escheat; 
in  this  case  the  condition  is  not  gone,  but  the  tenancy  is 
charged  with  it. 

If  a  feoffment  or  lease  be  made,  rendering  rent,  on 
condition  for  non-payment  a  re-entry,  and  the  feoffor,  or 
lessor  after  the  breach  of  the  condition  doth  distrain,  or 
bring  an  assise  for  the  rent,  or  doth  accept  the  rent  at 
another  day  ;  hereby  the  condition  is  not  destroyed,  but  it 
is  discharged  for  that  time ;  so  that  the  feoffor,  or  lessor, 
cannot  take  any  advantage  of  that  breach :  and  if  the  act 
to  be  done  by  the  condition  be  a  collateral  act,  as  not  to 
alien,  or  the  like,  and  the  condition  is  broken,  and  the 
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(y)  See  supra,  page  126,  note  (e),  on  the  subject  of  granting  licences  to  assign. 

(z)  A  creditor  making  his  debtor  his  executor  discharges  the  debt  at  law.  In  the  case  however 
of  deficiency  of  assets  to  pay  the  testator's  debts  and  legacies,  a  court  of  equity  will  enforce  the  pay- 
ment of  the  debt  which  was  due  from  the  executor.  See  Toller's  Executors  and  Administrators, 
page  272.  And  in  certain  other  cases  (for  which  see  Toller,  ubi  sup.)  a  creditor  making  his  debtor 
executor  is  no  release  of  the  debt  in  equity. 

feoffor 
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feoffor  not  having  notice  thereof,  doth  accept  the  rent; 
in  this  case  also,  and  by  this  means,  the  condition  is  not 
discharged  (a). 

4.  By  the  act         If  one  disseise  the  feoffee,  or  the  heir  of  the  disseisor,  Lit.  sect.  476. 

of  a  stranger.  or  any  o^.  taat  i^fo  lands  hy  a  just  title,  and  thereof  477.  Co.nupw 
infeoff  a  stranger  on  condition,  and  the  land  is  lawfully 
recovered  from  him,  by  him  that  hath  the  title ;  hereby  the 
condition  is  destroyed  for  ever.  And  if  a  disseisor  make 
a  feoffment  in  fee,  on  condition,  and  after  the  disseisee 
doth  enter  upon  the  feoffee  on  condition;  this  doth  ex- 
tinguish the  condition.  But  if  the  disseisee  release  to  the 
feoffee  on  condition;  this  release  doth  not  discharge  the 
condition.  But  if  a  disseisor  make  a  lease  for  life,  and 
the  lessee  for  life  make  a  feoffment  in  fee  on  condition, 
and  the  disseisee  release  to  the  feoffee  of  the  tenant  for 
•  P.  160.  life,  by  this  *  the  condition  in  law  is  destroyed.  And  if 
the  feoffee  upon  condition  make  a  feoffment  over,  without 
condition,  and  the  disseisee  release  to  the  second  feoffee ; 
by  this  the  condition  is  destroyed,  be  the  release  before 
the  condition  broken,  or  after.  And  if  the  feoffee  on  con-  Perk.  sect. 
dition  make  a  lease  for  life,  and  the  feoffor  release  to  the  823-  8"1- 
feoffee  on  condition,  or  lessee  for  life,  all  conditions,  or 
all  demands  to  the  land;  by  this  the  condition  is  dis- 
charged. And  if  the  feoffee  on  condition  make  a  feoffment 
to  another  on  condition,  and  after,  the  first  feoffor  doth 
enter  for  breach  of  the  condition;  hereby  the  second  feoff- 
ment, and  the  condition  also,  is  gone  for  ever. 

If  a  man  seised  of  land  in  fee,  let  it  to  a  stranger  for  Perk,  sect 
years,  and  one  that  hath  no  right  doth  oust  the  lessee,  820> 
and  thereof  die  seised,  and  his  heir  is  in  by  descent,  and 
he  doth  make  a  feoffment  to  a  stranger  upon  condition, 
upon  whom  the   lessee  for  years   doth  enter  within  the 
term,  claiming  his  term ;  in  this  case  the  lessee  shall  hold 
the  land  discharged  of  the  condition. 

And  now  we  pass  to  a  covenant,  being  another  part  of  a 
deed  (6). 

i 

(a)  See  more  fully  in  what  cases  conditions  shall  be  discharged  by  the  act  of  the  parties,  Bac.  Abr. 
Condition  (Q.  3.)  Vin.  Abr.  Condition  (K.  d.)  ConuDig.  Condition  (L.  4.);  and  sec  supra,  page  123, 
latter  part  of  note  (q). 

(6)  The  doctrine  of  conditional  limitations  having  been  frequently  adverted  to  in  the  course  of 
this  chapter,  it  will  here  be  proper  to  notice  it  somewhat  more  fully.  Conditional  limitations  are, 
generally  speaking,  conditions  annexed  to  estates  or  limitations  arising  under  the  Statute  of  Uses ; 
and  by  force  of  such  conditions,  the  estate  or  limitation  to  which  the  condition  is  annexed  may 
be  made  to  cease,  and  a  limitation  over  may  be  made  to  take  effect  in  possession,  without  any 
entry  made,  or  other  act  done,  either  by  the  grantor  or  any  other  person  whomsoercr.  This  is  the  groat  and 
leading  line  of  distinction  between  a  conditional  limitation  and  a  pure  common  law  condition  ;  of 
which,  as  we  have  already  seen,  the  grantor  or  his  heirs  can  only,  generally  speaking,  take  advantage, 
and  that  an  entry  or  claim  must  be  made  in  order  to  determine  the  conditional  estate. 

When  we  recollect  that  the  Statute  of  Uses  declares  that  he  who  has  the  use  (or  to  whom  the  use  is 
limited)  shall  have  the  legal  estate  and  possession,  and  when  too  it  is  considered  that  a  use  limited  to 
one  person  may  upon  a  certain  event  or  condition  be  made  to  cease,  and  a  use  to  arise  or  spring  up  in 
favor  of  another,  we  shall  immediately  discover,  that  an  estate  under  the  statute  (which  is  in  fact  the 
use)  may  be  made  to  cease  by  virtue  of  a  condition  without  any  entry  being  made  or  any  other  act 
being  done  in  order  to  determine  it;  for  where  the  use  ceases,  the  estate  into  which  the  use  was  con- 
verted must  cease  also.  And  as  the  statute  immediately  converts  the  use,  which,  by  virtue  of  the  con- 
dition, arises  or  springs  up,  into  an  estate,  and  as  such  use  (or  estate)  may  be  limited  to  any  one,  it  will 
appear  that  taking  advantage  of  the  condition  is  not  (as  in  the  case  of  a  common  law  condition)  con- 
fined to  the  party  creating  it  or  his  heirs,  but  that  anyone  to  whom  the  use  is  limited  may  take  ad- 
vantage of  the  condition. 

It 
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It  may  b«  proper  to  observe,  that  such  estates  or  limitations  as  are  commonly  called  fnturo,  shifting 
or  secondary  uses  may,  it  is  conceived,  be  ranked  under  the  general  denomination  of  conditional 
limitations.  Executory  devises  too,  where  made  to  take  effect  upon  any  particular  condition 
or  event,  may  also,  it  is  apprehended,  be  considered  in  the  light  of  conditional  limitations  ;  for  the 
right  of  devising  being  given  by  statute,  the  doctrine  of  the  common  law  could  not,  properly 
•peaking,  be  applicable  to  estates  or  interests  created  by  will ;  therefore  where  a  condition  is  annexed 
to  such  un  estate,  it  may,  in  order  to  distinguish  it  from  a  common  law  condition,  be  properly  called 
a  conditional  limitation. 

It  perhaps  may  not  be  improper  to  give  a  few  instances  of  conditional  limitations. 

Thus  in  the  case  of  (Loyd  v.  Carew,  Prec.  in  Chan.  72.  Show.  Cas.  in  Pad.  137  )  lands  were  con- 
veyed by  lease  and  release  to  the  use  of  B.  and  C.  for  their  lives,  (upon  their  intended  intermarriage) 
remainder  to  their  first  and  other  sons  in  tail  male  successively,  remainder  to  the  daughters  of  Bk  and 
C.  in  tail,  remainder  to  the  right  heirs  of  C. ;  provided  that  if  there  should  be  no  issue  of  B.  and  C. 
/icing-  at  the  decease  of  the  surtiror  of  them,  and  that  the  heirs  of  B.  should  within  twelve  months  after 
the  death  of  B.  and  C.  dying  without  issue  as  aforesaid,  pay  to  the  heirs  or  assigns  of  C.  ^4000,  thea 
the  remainder  in  fee  so  limited  to  C.  should  cease,  and  the  lands  should  remain  to  the  right  heirs  of 
B.  for  ever.  Afterwards  B.  and  C.  for  extinguishing  all  right  and  title  of  B.  and  her  heirs  under  this- 
proviso,  levied  a  fine  of  the  lands  to  the  use  of  C.  and  his  heirs.  B.  and  C.  died  without  issue,  and* 
the  heir  of  B.  filed  a  bill  against  the  heir  of  C.  to  have  a  conveyance  of  the  lands  upon  payment  of 
the  of-1000  pursuant  to  the  proviso.  The  bill  was  dismissed;  but  upon  an  appeal  brought  in  parlia- 
ment, the  decree  of  dismission  was  reversed ;  upon  its  being  alledged  that  the  proviso  was  not  void,  it 
being  within  the  reason  of  the  limitations  allowed  in  the  Duke  of  Norfolk's  case,  where  it  is  said,  that 
future  interests,  spi'nging  trusts,  or  trusts  executory,  and  remainders  that  are  to  arise  upon  con- 
tingencies, are  quite  out  of  the  rule  and  reason  of  perpetuities,  if  they  are  not  of  remote  consider- 
ation, but  such  as  will  speedily  wear  out,  and  that  the  fine  could  not  bar  the  proviso  because  the 
same  land  never  was,  nor  could  be  in  B.  who  levied  it. 

Upon  the  above  case,  Mr.  Fearne  observes,  that  the  new  use  to  the  heir  of  B.,  was  not  a  limitation 
which  could  unite  with  that  to  the  ancestor,  according  to  the  rule  in  Shelley's  case  ;  for  it  was  not  a 
remainder  to  arise  upon  the  determination  of  the  preceding -estate,  but  was  a  conditional  limitation  of 
a  future  use ;  whereas  that  rule  applies  only  to  remainders;  therefore  the  land  vested  in  B.'s  heir  by 
purchase  and  not  by  descent. 

And  wht're  a  person  devised  lands  to  his  mother  for  life,  and  after  her  death  to  his  brother  in  fee  ; 
provided  that  if  his  wife  (being  then  with  child)  be  delivered  of  a  son,  tiiat  then  the  land  should 
remain  to  him  in  fee.  After  the  testator's  death,  a  son  was  born;  and  it  was  held,  that  the  fee  of  the 
brother  should  cease  and  vest  in  the  son,  upon  the  happening  of  the  contingency. 

A.  devised  lands  to  his  wife  for  life,  and  after  her  death  to  his  grand-child  B.  and  the  heirs  of  her 
body;  provided  always,  and  upon  condition,  that  she  married  with  the  consent  of  D.  E.  and  F.  or  the 
major  part  of  them;  and  in  case  she  should  marry  without  such  consent,  or  die  without  issue,  then  he 
devised  the  premises  to  C.,  (neither  B.  nor  C.  being  heir  to  the  testator).  After  the  testator's  death, 
B.  married  without  the  consent  of  any  of  the  persons  named  for  that  purpose.  It  was  held,  that 
here  was  an  estate  tail  devised  to  B.,  subject  to  two  limitations,  the  one  in  law,  viz.  dying  without 
issue;  the  other  express  and  in  fact,  viz.  marrying  without  such  consent;  which  was  properly  a  con- 
ditional limitation,  and  not  a  co/idition ;  for  if  it  were  a  condition,  it  would  descend  to  the  heir  at 
law,  and  he  might  enter  for  breach  of  it,  and  defeat  the  limitation  over ;  and  it  was  therefore  agreed 
that  the  marriage  without  consent  determined  her  estate  tail,  and  cast  the  possession  immediately  on  C. 

A  person  devised  lands  to  A.,  his  heir  at  law,  and  other  lands  to  B.  in  fee;  and  that  if  A.  molested 
B.  by  suit  or  otherwise,  he  should  lose  what  was  devised  to  him,  and  it  should  go  to  B.  After  the 
testator's  death,  A.  entered  on  the  lands  devised  toB.,  and  claimed  them.  It  was  held,  that  this 
was  a  sufficient  breach  to  give  title  to  B.,  and  that  the  condition  imposed  on  the  heir  should  not  be 
taken  as  a  condition  ;  because,  if  so,  by  descending  on  him  who  alone  could  enter  for  the  breach  of 
it,  it  would,  in  this  case,  be  fruitless  and  defeated:  hut  it  was  held  to  be  a  limitation,  which  deter- 
mined the  heir's  estate  ;  and  cast  the  possession  on  IS.  without  entry. 

The  above  cases  may  give  the  student  some  idea  of  the  nature  of  a  conditional  limitation,  but  for 
more  minute  information  on  the  subject,  he  should  consult  Mr.  Fearne's  Treatise  on  Contingent  Re- 
mainders and  Executory  Devises,  and  Mr.  Sanders  on  Uses  and  Trusts. 

Before  quitting  the  subject  of  conditions  it  may  be  proper  to  observe  that  the  Court  of  Chancery 
will  moderate  the  rigour  of  the  common  law,  in  respect  to  the  breach  of  conditions  in  cases  where 
compensation  can  be  made  and  the  other  parties  interested  can  be  put  in  the  same  situation  as  if 
there  had  been  no  breach  of  the  condition.  It  was  formerly  held,  that  a  court  of  equity  could  only 
do  this  in  the  case  of  conditions  subsequent  and  not  in  the  case  of  conditions  precedent,  but  tin's  dis- 
tinction is  now  exploded,  and  it  is  now  settled,  that  the  only  point  to  attend  to,  is,  whether  a 
compensation  can  or  can  not  be  made  and  the  other  parties  interested  in  the  property  placed  in 
the  same  situation  as  if  there  had  been  no  breach  of  the  condition.  Thus,  where  a  person  devised 
lands  to  his  kinsman  J.  S.,  paying  of'lOOO  a-piece  to  his  two  daughters,  who  were  his  heirs  at  law: 
J.  S.  made  default,  and  the  two  daughters  recovered  in  ejectment.  But  upon  a  bill  filed  by  the  heir 
of  J.  S.  to  be  relieved,  and  have  the  estate  conveyed  to  him  on  payment  of  the  principal  and  interest, 
it  was  so  decreed,  though  in  favor  of  a  volunteer  and  to  the  disherison  of  the  heir.  Burnndiston 
v.  Fane,  2  Vern.  366;  and  see  Wheeler  v.  Whitall,  2  Freem.  9.  JVoodmun  v.  Blake,  2  Vern.  2SC.  Ber- 
tie  v.  Falkland,  Ib.  389.  Cage  v.  Russell,  2  Vent.  352.  Grimst one  v.  Lord  Bruce,  iSalk.  156. 

Where 
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Where,  however,  there  is  no  clear  ground  on  which  to  estimate  the  compensation,  a  court  of  equity 
will  not  relieve.  Thus,  where  a  man  made  a  lease  with  a  condition  of  re-entry  if  the  lessee  aliened 
or  assigned  it  without  licence.  The  lessee  did  assign  without  licence,  and  the  court  said  this  was  a 
forfeiture  against  which  it  could  not  relieve,  because  it  was  unknown  what  should  be  the  measure  of 
the  damages.  See  Hill  v.  Barclay,  18  Ves.  656,  and  cases  there  cited.  So  in  the  case  of  a  forfeiture 
for  non-performance  of  covenant  to  repair,  it  would  appear  that  no  relief  can  be  afforded.  See  [Jill 
v.  Barclay,  16  Ves.  402,  and  18  Ves.  656. 

In  the  case  of  forfeitures  for  non-payment  of  rent,  the  act  of  the  4  Geo.  2.  c.  28.  s.  4.  provides, 
that  if  the  tenant  at  any  time  before  the  trial  on  ejectment,  pays  or  tenders  to  the  lessor,  or  pays  into 
court  all  arrears  of  rent  with  the  costs,  the  proceedings  in  ejectment  shall  cease.  See  7  East. 
T.  R.  363,  and  cases  there  cited.  But  before  this  statute,  courts  both  of  law  and  equity  had  exercised 
the  power  of  restraining  the  lessor  from  taking  advantage  of  the  forfeiture,  (or,  in  other  words,  had 
exercised  the  power  of  relieving  the  lessee)  upon  payment  of  the  rent  and  costs.  Anon.  1  Wils.  7."^ 
Philips  v.  Doelittle,  8  Mod.  345.  Smith  v.  Parks,  10  Mod.  383.  JVebber  v.  Smith,  2Vern.  103. 

Although  equity  will  relieve  where  compensation  can  be  made,  and  the  other  parties  interested  in 
the  estate  can  be  put  in  the  same  situation  as  if  there  had  been  no  breach  of  the  condition,  and  by 
affording  this  relief  will  preserve  the  estate  to  the  party  breaking  the  condition,  yet  a  court  of  equity 
will  never  go  so  far  as  to  extend  its  assistance  to  a  party  as  to  vest  the  estate  under  a  condition  prece- 
dent, where  it  could  never  vest  at  law.  1  Vern.  83.  52  Veru.  333.  3  Ch.  Ca.  129. 
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OF  A  COVENANT. 


Terms  of  the 
law,  Plow.  308. 


Terms  of  the 
law,  tit.  Cove- 
nant. Co.  4. 80. 
5.  17.  F.  N.B. 
145,  146. 
Dier338.  257. 


A   COVENANT  is  the  agreement  or  consent  of  two  or  i  Covenant. 
-^*-  more  by  deed  in  writing,  sealed  and  delivered,  where-  Quid. 
by  either  or  one  of  the  parties  doth  promise  to  the  other, 
that  something  is  done  already,  or  shall  be  done  after- 
wards («).     And  he  that  makes  the  covenant  is  called  the  Covenantor, 
covenantor;  and  he  to  whom  it  is  made,  the  covenantee.      Covenantee. 

And  this  is  either  express,  or  in  deed,  i.  e.  when  the 
covenant  is  expressed  in  the  deed:  as  when  A.  by  deed 
doth  covenant  with  B.  to  serve  him  for  a  year,  andl?. 
doth  covenant  with  A.  to  pay  him  ten  pounds  for  his 
service.  Or  it  is  implied,  or  in  law,  i.  e.  when  the  deed 
doth  not  express  it,  but  the  law  doth  make  and  supply  it. 
As,  when  one  doth  make  a  lease  for  years  by  the  words 
[demise  or  grant  (b)]  without  any  express  covenant  for 
quiet  enjoying ;  in  this  case  the  law  doth  intend  and  make 
such  a  covenant  on  the  part  of  the  lessor,  which  is,  that 
the  lessee  shall  quietly  hold  and  enjoy  the  thing  demised 
against  all  persons,  at  least  having  title  under  the  lessor, 
and  at  least  during  the  lessor's  life,  and  (as  some  think) 
during  the  whole  term ;  and  hereupon  an  action  of  cove- 
nant may  be  brought  against  him  in  the  reversion ;  so  that 
if  the  heir  that  is  in  by  descent,  put  out  the  termor  of  his 
father,  the  termor  may  have  *  this  action  against  him  (c).  *  p.  16J. 
A  covenant  is  also  either  real,  i.  e.  that  whereby  a  man 
doth  bind  himself  to  pass  a  real  thing,  as  lands  or  tene- 
ments ;  as  a  covenant  to  levy  a  fine  of  land,  in  which  case 
the  land  itself  is  to  be  recovered  ;  or  when  it  doth  run  in 
the  realty  so  with  the  land  that  he  that  hath  the  one,  hath 


(a)  A  covenant  is  not  a  duty,  nor  cause  of  action,  till  it  be  broken;  and  therefore  it  is  not  dis- 
charged by  a  release  of  all  actions  :  And  when  it  is  broken,  the  action  is  not  founded  merely  upon  the 
specialty,  as  if  it  were  a  duty,  but  savours  of  trespass;  and  therefore  an  accord  is  a  good  plea  to  it; 
and  ends  in  damages.  Aleyn  39. — See  further  as  to  the  nature  of  a  covenant,  in  Gilb.  Law  of  Cove- 
nants, c.  1.  and  2  Bl.  Com.  304. 

(/>)  As  the  words  "  grant  and  demise"  contain  an  implied  covenant  on  the  part  of  the  lessor,  so  the 
words  "  yielding  and  paying"  amount  to  an  implied  covenant  on  the  part  of  the  lessee,  and  enable  the 
lessor  to  recover  his  rent  by  an  action  of  covenant  or  default.  Giles  v.  Hooper,  Garth.  135.  Iggulden 
v.  May,  9  Ves.  330. 

(c)  Where  the  covenant  is  created  by  law,  the  covenantee  cannot  bring  an  action  of  covenant,  unless 
he  is  ousted  by  one  who  has  a  title ;  but  it  may  be  otherwise  in  case  of  an  express  covenant.  2  Brownl. 
161.  The  distinction  between  implied  covenants  by  operation  of  law  and  express  covenants,  is,  that 
express  covenants  are  taken  more  strictly.  Per  Ld.  Mansfield,  3  Burr.  1639.  Ambl.  250.  See  also 
Uoyd  v.  Tomkins,  l  Durnf.  &  East,  671.  Implied  covenants  may  be  restrained  or  controlled 
by  express  covenants.  Thus,  if  a  lease  for  years  is  made  by  the  words  "  grant  and  demise,"  and 
the  lessor  enters  into  an  express  covenant  that  the  lessee  shall  hold  arid  enjoy  the  land  without  the 
eviction  of  him  (the  lessor)  or  any  claiming  under  him ;  here  the  lessor  is  not  bound  to  answer  in 
damages  to  the  lessee  under  the  implied  covenant  in  case  of  eviction  by  a  stranger,  but  only  in  case 
of  eviction  by  the  lessor  himself,  or  those  claiming  under  him.  See  Noke's  case,  4  Rep.  88;  and  see 
also  Merril  v.  Frame,  4  Taunt.  329. 

or 
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or  is  subject  to  the  other,  and  so  a  warranty  is  called  a 
real  covenant.  Or  it  is  personal,  i.  e.  when  it  doth  run  in 
the  personalty,  and  not  with  the  land,  but  some  person  in 
particular  shall  have  benefit  by  it,  or  be  charged  with  it : 
as  when  a  man  doth  covenant  to  do  any  personal  thing,  as 
build  or  repair  a  house,  serve  him,  or  the  like  (rf).  And 
these  also  are  some  of  them  said  to  be  inherent,  i.  e.  such 
as  are  conversant  about  the  land;  as  that  the  thing  demised  * 
shall  be  quietly  enjoyed,  shall  be  kept  in  reparations,  shall 
not  be  aliened;  or  if  it  be  to  be  sold,  that  the  lessor  shall 
have  the  first  refusal  (e);  to  pay  rent,  not  to  cut  down 
timber  trees,  or  do  waste,  to  fence  the  coppices  whe'n  they 
be  new  cut,  to  make  further  assurance,  or  the  like.  And 
some  of  them  are  said  to  be  collateral,  t.  e.  that  are  con- 
versant about  some  collateral  thing  that  doth  nothing  at 
all,  or  not  so  immediately,  concern  the  thing  granted  ;  as 
to  pay  a  sum  of  money  in  gross,  to  build  a  house  in  an- 
other man's  ground,  to  make  a  feoffment  or  lease  of  other 
land,  to  give  other  security  to  perform  the  covenants,  or 
to  pay  the  rent,  or  that  the  lessor  shall  distrain  for  tho 
rent  in  some  other  land  than  that  which  is  demised,  or  the 
lilje ;  these  are  collateral  covenants  (  /").  There  is  also  a 
covenant  to  stand  seised  of  land  to  uses,  whioh  is  now 
become  a  kind  of  conveyance  of  land;  for  which  read  Use$ 
at  large. 

3.  The  use  and       The  most  frequent  use  of  a  covenant  is  to  bind  a  man   Co.  i.  154. 

operation  ot  it.  to  do  sornethjng  in  futuro,  and  therefore  it  is  for  the  most  Jj4-  Br£  J««j 
part  executory;  and  if  the  covenantor  do  not  perform  it,  15. 'pjow  soai- 
the  covcnantee  may  have  thereupon  for  his  relief  an   ac-  i<\  N.  B.  145. 
tion,  or  writ  of  covenant,  against  the  covenantor,  so  often 

A  writ  or  ac-      ^  there  is  any  breach  of  the  covenant.-    And  this  writ  of 

nant  Quid  covenant  is  therefore  defined  to  be  a  writ  lying  where  a 
man  is  bound  by  a  covenant  in  a  deed,  and  hath  broken  it. 
And  in  this  case  commonly  the  party  damnified  shall  re- 
cover damages  only  for  the  breach :  and  if  he  have  a 
judgment  in  an  action  brought  for  one  breach,  and  after 
the  covenantor  doth  break  the  covenant  again;  in  this  case 
he  may  bring  a  new  actionj—and  so  for  every  breach  (9). 

But 

(d)  What  shall  be  a  real,   and  what  a  personal  covenant,  see  Vin.  Abr.  (G.  2.)  Bac.  Abr.  Cove- 
nant (E.)    Com.  Dig.  Covenant  (A.  2.)     Gill).  Law  of  Covenants,  10,1. 

(e)  A  person  entered  into  a  covenant,  that  it'  he,  his  heirs  or  assigns,  should  have  an  advantageous 
offer  for  a  certain  parcel  of  his  (the  covenantor's)  estate,  that  in  sucfi  rase  the  covenantee  should  have 
the  refusal  of  it  at  five  per  cent,  under  the  price  offered.     The  covenantor  sold  his  entire  estate,  in- 
cluding this  parcel,  without  giving  the  refusal  of  such  parcel  to  the  covenantee  ;  and  it  was  held,  that 
there  was  no  breach  of  the  covenant.     Collinsnn  \.  Leltsom,  6  Taunt.  Rep  224.     If  the  covenantor  had 
only  sold  a  very  small  part  of  his  estate  in  addition  to  the  parcel  of  which  the  covenantee  was  to  have 
the  refusal,  in  that  case,  it  is  presumed,  there  would  have  been  a  breach  of  the  covenant;  and  selling 
the  small  additional  piefcc  would  have  been  considered  a  contrivance  to  evade  the  covenant. 

(/)  As  to  collateral  covenants,  see  4  liarr.  2446.  1  Wils.  27,  and  Lord  Uxbridge  v.  Staveland, 
iVes.  56. 

(g-)  Where  a  covenant  \9\)f  such  a  nature,  that  there  may  be  various  breaches  of  it  from  time  to 
time,  it  is  adviseable  to  take  a  bond  for  the  performance  of  the  covenant,  and  the  obligee  (or 
covenantee),  instead  of  having  to  bring  a  new  action  for  every  fresh  breach,  may  resort  to  the  act 
of  the  8  and  9  W.  3.  c.  11.  sect  8  ;  which  enacts,  that  in  actions  upon  bonds  for  non-performance  of 
covenants  or  agreements,  the  r laintift"  may  assign  as  many  breaches  as  he  may  think  fit,  and  the  jury 
may  assess,  not  only  such  damages  as  had  theretofore  been  usually  done  in  such  cases,  hot  also  damages 
for  such  of  the  breaches  assigned  as  the  plaintiff  shall  prove  to  have  been  broken  ;  and  that  if  judg- 
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Bui  a  covenant  doth  sometimes  also  make  a  transmutation 
of  a  property  and  possession  of  things,  as  in  case  of  a 
covenant  to  stand  seised  of  land  to  uses,  for  which  see 
Use.  And  in  case  where  one  doth  covenant  that  another 
shall  have  a  piece  of  land  for  five  years  ^  this  is  a  good 
lease  for  five  years,  for  which  see  Lease.  And  in  case 
where  one  doth  covenant  with  another,  that  if  he  pay  him 
ten  pounds  such  a  day,  he  shall  have  all  his  cattle  in  Dale, 
or  his  lease  for  years  he  hath  of  the  manor  of  *  Dale',  in 
this  case  it  seems  if  he  pay  the  money  at  the  time  he  shall 
have  the  property  of  the  goods,  and  of  the  lease  for 
years.  It  is  said  therefore  that  in  some  cases  upon  the 
writ  of  covenant  the  party  shall  recover  the  land  itself  out 
of  which  he  hath  been  ejected. 

A  covenant  may  be  in  the  affirmative,  or  in  the  nega- 
tive (h).  And  it  may  be  executed,  i.  e.  that  a  thing  is 
dons  already;  or  executory,  i.  e.  that  a  th'ng  shall  be  done 
Hereafter  (i):  and  these  are  all  good.  But  if  it  be  of  a 
thing  present,  as  if  I  covenant  that  my  horse  is  yours ; 
this  is  void.  a  And  these  covenants  being  made  by  a  deed 
poll  are  as  good  and  efl'ectual,  as  when  they  are  made  by  a 
deed  indented,  so  as  the  party  have  the  deed  to  shew;  for 
otherwise  a  common  person  cannot  have  an  action  of 
covenant;  for  it  doth  not  lie  upon  a  verbal  agreement, 
neither  can  it  be  grounded  without  a  writing,  except  it  be 
by  a  special  custom,  as  in  London  (K).  b  And  there  needs 
not  in  this  case  formal  and  orderly  words,  as  covenant, 
promise,  and  the  like,  to  make  a  covenant  on  which  to 
ground  an  action  of  covenant  (/) ;  for  a  covenant  may  be 
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not. 

1.  In  respect 
of  the  manner 
of  making  it., 
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ment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nihil  (licit,  the  plaintiff, 
upon  the  roll,  may  suggest  as  many  breaches  of  the  covenants  or  agreements  as  he  uiaj  think  lit, 
upon  which  a  writ  shall  issue  to  the  sheriff  to  summon  a  jury  to  appear  before  (he  justices  of  assize, 
to  inquire  of  the  truth  of  the  breaches,  and  to  assess  the  damages  the  plaintiff  shall  have  sustained 
thereby;  and  upon  the  damages  being  satisfied,  execution  shall  be  stayed,  or  the  defendant  discharged 
from  the  execution,  as  the  case  may  require;  but  the  judgment  shall  still  remain  as  a  further  security 
to  answer  the  plaintiff  such  damages  as  may  he  sustained  by  further  breaches  of  the  covenants  or 
agreements;  and  upon  such  further  breaches  the  plaintiff  may  have  a  scire  facinn,  upon  the  judgment 
against  the  defendant,  suggesting  other  breaches  of  the  covenants,  and  summon  him  to  shew  cause 
why  execution  should  not  be  awarded  upon  the  judgment ;  upon  which  the  like  proceedings  shall  be 
had  for  assessing  the  damages  as  before  mentioned ;  and  so  from  time  to  time  as  often  as  there  shall  be 
occasion. 

(A)  As  to  affirmative  and  negative  covenants,  see  Yin.  Abr.  Covenant  (D.  a.)  and  1  Wood.  3.">6. 

(i)  Covenants  are  generally  executory',  and  the  most  important  of  such  executory  covenants  are 
those  which  relate  to  the  saje  and  purchase  of  lands ;  for  though  such  covenants  are  generally  called 
Contracts  or  agreements,  yet  where  entered  into  in  writing  (as  they  must  be  by  virtue  of  the  Statute,  of 
Frauds),  and  are  under  seal,  it  is  apprehended  they  do  not  improperly  fall  under  the  denomination  of 
corennntn.  The  limit'*  of  a  note,  however,  will  not  well  admit  of  .mote  than  a  mere  general  notice  of  a 
subject  so  copious;  and  for  more  particular  information  upon  it,  Mr.  Sugdrn's  valuable  woikon  Vendors 
and  Purchasers  should  be  consulted.  It  may  be  proper,  however,  just  to  observe,  that  with  respect  to 
such  executory  covenants,  it  is  usual  where  there  is  a  breach  of  them,  for  the  covenanlcc  not  to 
bnng  an  action  at  law,  where  he  would  only  recover  damages,  but  to  iile  a  bill  in  equity  1'or  a  specific 
performance  of  the  covenant  or  agreement. 

(fe)  Or  by  the  custom  of  any  other  place  ;  though  such  custom  shall  be  taken  strictly.     1  Leon.  2. 

(I)  Any  words,  which  shew  the  party's  agreement  to  the  performance  of  a  future  act,  being  ef- 
fectual for  that  purpose.  1  Leon.  324.  1  Ch.  Ca.  'J94. — The  word  cnrenattt  is  not  necessary  to  make  a 
covenant.  1  Roll.  Abr.  518. — No  particular  technical  words  are  requisite  towards  making  a  covenant. 
1  Burr.  290.  iVes.  516.  In  any  instrument  under  seal,  any  expression  importing  that  soii'etiiing  is 
to  be  done,  as  "it  is  agreed"  "  it  is  declared"  "it  is  understood, "Ac.  would  amount  to  a  covenant,  and 
bind  the  parly  who  was  intended  to  do  the  act.  Hollis  \.  Car.  2  Mod.  86.  Harivood  v.  Hillinrdt 
%  Mod.  266.  So  if  by  Articles  of  agreement  it  is  said,  that  it  is  intended  a  f  tie  shall  be  levied,  tl.is 
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had  by  any  other  words ;  and  upon  any  part  of  an  agree- 
ment in  writing,  in  what  words  soever  it  be  set  down,  for 
any  thing  to  be  or  not  to  be  done,  the  party  to  or  with 
whom  the  promise  or  agreement  is  made  may  have  this 
action  upon  the  breach  of  the  agreement.  And  there- 
fore if  these  words  be  inserted  in  a  deed  amongst  other 
covenants  [that  the  lessee  shall  repair,  provided  always 
that  the  lessor  shall  allow  timber;  or  that  the  lessor  shall 
skowre  ditches,  provided  always  that  the  lessor  do  carry 
away  the  earth ;]  these  are  good  covenants  on  both  sides. 

'  And  if  a  lease  be  made  of  houses  by  patent  to  /.  S.  for  <•  Adjudged 
twenty-one  years,  and  therein  is  inserted  this  clause  [and  Pasch.  14  Jac. 

that  the  said  /.  S.  and  his  assigns  shall  repair  the  houses  B-  R-  s*r  Tho* 

,          .,          i_   11    .        j  i  T    _i  •  r       j  mas  Bret  ver- 

when  they  shall  be  decayed;]   this  is  a  good  covenant.  SHS  cumber- 

And  so  also  it  is  where  these  or  the  like  words  be  inserted  land's, 
amongst  other  covenants  [and  that  the  lessee  shall  pay  ten 
shillings  a-year  rent,  or  that  the  lessee  shall  not  alien  (n),] 
these  shall  be  said  to  be  covenants,  unless  it  be  in  such 
cases  where  there  is   some  other  means  to   enforce  the 
doing  of  the  thing.     As  if  in  case  of  the  rent  there  be  a  Bro.  Covenant 
clause  of  distress,  re-entry,  or  nomine  pceme.     And  in  all  *1V?,6' *i5°" 
cases  regularly  where  words  that  do  begin  the  sentence  be         * 
conditional,  and  have  the  eflect  of  a  condition,  and  do 
give  another  remedy,  there  they  shall  not  be  construed  to 
make  a  covenant,  as   in   the   cases  of  condition   before. 
And  yet  if  words  of  condition  and  words  of  covenant  be 
coupled  together  in  the  same  sentence,  [as  provided  al- 
ways, and  it  is  covenanted,  or  the  like ;]  in  such  cases 
the  words  may  be  construed  to  make  a  covenant  and  a 
condition  both. 

Lease.  Jf  a  man  make  a  lease  for  life  by  indenture,  and  therein   Pier  150. 

are  inserted  these  words  [it  is  provided  that  if  the  lessee  Co.  i.  155. 
*P.  163.      die  within  sixty*  years,  that  then  his  executors  and  as- 
signs shall  have  the  laud  until  the  sixty  years  be  ended,  to 
be  accounted  from  the  date  of  the  indenture ;]  this  albeit 
it  be  not  a  good  lease,  yet  it  is  a  good  covenant. 

If  a  man  make  a  lease  for  years,  and  warrant  it  to  the  Bio.  Covenant 
lessee,  his  heirs  and  assigns,  during  the  terra;  or  he  that  38.  Descent  50. 
hath  right  to  the  land  confirm  the  estate  of  the  lessee  for  2 
years  with  warranty;  in  these  cases,  howbeit  this  be  not  a 
warranty,  nor  in  the  nature  of  a  warranty,  yet  it  shall  be 
construed  a  good  covenant  in  law  for  the  quiet  enjoying  of 
the  thing  (o). 

If  the  lord  grant  to  his  tenant,  tint  he  will  not  distrain  Perk.  sect.  69. 
him  in  such  a  part  of  his  land  for  his  rent;  this  shall  be 
taken  to  be  a  good  covenant,  by  this  word  [grant]  (/>). 

amounts  to  a  covenant  to  levy  it.  2  Mod.  91.  So  also  in  an  indenture  of  apprenticeship,  there  are 
not  usually  inserted  the  formal  words  of  a  covenant,  hut  only  an  agreement  that  such  things  shall  be 
done  by  the  parties,  l  Roll.  Abr.  519.  Gilb.  Covenant,  14. 

(n)  See  supra,  page  123,  note(q),  on  the  subject,  or  restraining  lessee  from  assigning  or  underlet- 
ting  ;  and  see  infra,  page  164,  note  (y). 

(o)  A  warranty  does  not  extend  to  any  term  of  years  however  long  it  may  be,  or  to  any  other  chattel 
interest  in  lands ;  (Co.  Litt.  3<>8  a.)  but  where  a  person  warrants  such  interest,  the  party  to  whom  the 
warranty  is  made,  may  have  an  action  of  covenant,  or  on  the  case. 

(p)  See  more  fully  by  what  words  an  express  covenant  maybe  created,  Yin.  Abr.  Covenant  (C.) 
Bac.  Abr.  Covenant  (A.)  Gilb.  chap.  2. 

A  covenant 
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See  Condition, 
Num.  7. 

See  Conditions 

ag:iin:-t  law, 
Num.  7.  Dier  G. 


A  covenant  to  do  any  thing  that  for  the  substance  and  2.  In  respect 
matter  of  it  is  lawful,  or  not  to  do  any  thing  that  for  the  cf  the  ™attcr 
matter  of  it  is  unlawful,  is  good:  as  if  the  grantor  cove-  0J"?»tt 
nant  that  lie  is  seised  or  possessed  of  a  good  estate  of  and 
in  the  thing  he  doth  grant,  and  hath  power  to  grant  it. 
That  the  grantee  shall  quietly  enjoy  it.  That  it  is  and 
shall  he  free  from  incumbrances.  That  he  will  make 
further  assurance  if  need  be  (<y).  That  if  the  grantee  be. 
evicted,  he  shall  pay  no  rent.  That  the  grantee  shall  pay 
rent.  That  he  shall  discharge  all  dues,  and  save  and  keep 
harmless  the  grantor.  That  he  shall  not  alien  the  thing 
granted  {r);  or,  if  he  do,  that  the  grantor  shall  have  the 
first  refusal  thereof  (s).  That  he  shall  not  do  waste.  That 
he  shall  have  houseboot,  and  hay  boot.  That  the  grantor 
or  grantee  shall  repair  the  old  housing,  or  build  new. 
That  he  shall  pay  and  discharge  all  rents  and  payments 
issuing  out  of  the  land.  That  he  shall  not  fell  trees;  or, 
if  he  do,  that  he  shall  pay  to  the  grantor  so  much  in 
money  for  every  tree.  That  if  he  fell  any  underwood,  he 
shall  fence  it.  That  he  shall  make  an  estate  of  land.  That 
he  shall  be  quit  of  any  suit,  service,  or  payment.  That 
he  shall  give  sufficient  security  to  /.  S.  for  an  hundred 
pounds  he  doth  owe  him;  all  these,  and  the  like  cove- 
nants, are  good.  And  generally  where  a  condition  for  the 
matter  of  it  is  good,  a  covenant  comprehending  the  same 
matter  is  good  also.  But  if  the  matter  required  to  be  or  Against  law. 
not  to  be  done  by  the  covenant,  be,  for  the  substance 
thereof,  unlawful,  then  is  the  covenant  void,  and  doth  not 
bind :  and  therefore  if  one  covenant  to  kill  or  rob  a  man, 
or  the  like ;  this  covenant  is  void.  So  if  one  covenant 
that  he  will  maintain  another  in  his  suits,  or  that  he  will 
not  appear  in  inquests,  or  that  he  will  break  the  peace,  or 
that  he  will  forestall  corn,  or  the  like;  these  covenants  are 
void.  So  if  one  be  tenant  in  fee-simple  of  land,  and  he 
covenant  that  he  will  not  alien  it;  this  covenant  is  void  (t). 
So  if  a  man  be  a  tradesman,  and  he  covenant  that  he  will 
not  use  or  exercise  his  trade;  this  restraint,  if  it  be  abso- 
lute and  continual,  is  void ;  but  if  it  be  sub  modo  only,  as 
that  he  shall  not  use  his  trade  at  one  time,  or  in  one  city 
or  town  only,  *  this  covenant  may  be  good  (u).  So  if  a  *  P.  164, 
man  be  by  covenant  restrained  to  sow  the  land  which  hath 
been  used  to  be  sowed,  and  this  be  either  absolutely,  or 
sub  modo,  i.  e.  that  if  he  sow  it  he  shall  pay  thus  much  an 
acre  for  it;  these  covenants  have  been  held  to  be  void. 
Scd  (jnccre  how  the  law  is  now,  for  it  seems  the  statute  of 
39  Eliz.  c.  2.  is  discontinued  (tu).  If  A.  owe  money  to  B. 

and 

(q)  The  above  is  llie  chain  of  covenants  usually  entered  into  by  vendors  with  purchasers  ;  but  see 
more  fully  on  the  subject,  infra,  page  177,  notQ(d). 

(r)  See  supra,  pastes  120  and  123,  notes  (1)  and  (q),  on  the  subject  of  restraining  alienation  by  con- 
dition ;  tor  wherever  a  condition  in  restraint  of  alienation  is  bail,  there  it  is  conceived  a  covenant  in 
restraint  of  it  is  equally  bad:  sec  next  page,  note  (y). 

(a)  See  supra,  page  157,  note  (e). 

(t)  Sec  supra,  pages  129  and  1.50,  notes  (p)  and  (s). 

(u)  Not  good,  it  is  conceived,  unless  the  party  received  a  consideration  for  entering  into  it;  see 
supra,  page  159,  no?e  (k). 

(w~)  This  act  was  for  "  the  maintenance  of  husbandry  and  tillage."  It  enacted,  that  all  1ar.il  con- 
verted 
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and  B.  owe  money  to  C.  and  B.  doth  malce  a  letter  of  at-  versus  Staple- 
torneytoC.  to  sue  A.  at  his  own  charge,    and  B.  doth  ton* 
covenant  with  C.  that  he  will  not  release  the  debt  to  A.  in 
this  case  albeit  this  be  maintenance  in  C.  to  sue  at  his  own 
charge,  yet  this  is  a  good  covenant,  and  not  against  law. 
So  also  if  a  clean  and  chapter,  or  the  like,  covenant  to  Trin.  14  Jac. 
renew  a  lease  contrary  to  the  meaning  of  the  statute  of  Co- K-  Tailor'* 
Iaipos»jble.       18  Eliz.  c.  11.  it  seems  this  is  a  good  covenant  (x).     And  £*s£j  g  ^ 
if  the  thing  to  be  done  by  a  covenant  be  in  the  nature  of  4  H.  V.  4. 
it  impossible,  the  covenant  is  void.     And  therefore  it  is, 
that  if  a  man  covenant  to  go  to  Rome  in  three  days,  or  the 
like;    the  covenant   is  void.     So   if  a    man  covenant  to 
make  a  feoffrnent  to  his  wife;  this  covenant  is  void.     But 
if  a  man  covenant  to  make  a  good   estate  of  land  to  her  in 
fee-simple,  or  otherwise,  or   to  find  her  maintenance,  or 
to  give  her  so  much  by  the  year;  these  are  good  covenants. 
And  generally,  where  the  matter  being  in  a  condition  will  See  Condition, 
make  the  condition  void  because  it  is   against  law ;  there  Num.  7. 
it  being  in  a  covenant  will  make  the  covenant  void  (i/). 

verted  from  tillage  to  pasture  since  the  17th  Novtmber,  1  Eliz.  having  been  used  for  tillage  twelve 
years  before  the  conversion,  should  be  restored  to  tillage  before  the  1st  of  May,  1599.— The  act  is  not 
inserted  in  Ilawkini,  Ruffhead's,  or  Pickering's  edition  of  the  statutes,  being  marked  to  be  expired,  but 
it  is  contained  in  Rasteil's. — The  preamble  is  curious,  and  not  unworthy  attention.— It  recites  that  the 
ttrength  and  flourishing  estate  of  this  kingdom  hatk  been  always  and  is  greatly  upheld  and  advanced  by  the 
maintenance  of  the  plough  and  tillage,  being  the  occasion  of  the  increase  and  multiplying  of  peoplf,  bulk  for 
tertice  in  the  wars,  and  in  limes  of  peace,  being  also  a  principal  means  that  people  are  set  on  work,  and 
thereby  withdrawn  from  idleness,  drunkenness,  unlawful  games,  and  all  other  lewd  practices,  and  conditions 
tf  life ;  that  by  the  same  means  of  tillage  and.  husbandry,  the  greater  parts  of  the  subjects  are  preserved 
from  extreme  poverty,  in  a  competent  estate  of  maintenance  and  means  to  lice,  and  the  wealth  of  the  realm 
is  kept  dispersed,  and  distributed  in  many  hands,  where  it  is  more  ready  to  answer  all  necessary  charges,  for 
the  service  of  the  realm ;  and  that  husbandry  and  tillage  is  a  cause  that  the  realm  doth  more  stand  upon 
ittelf,  without  depending  upon  foreign  countries,  either  for  bringing  in  of  corn  in  time  of  scarcity,  or  for 
vent  and  utterance  of  our  own  commodities  being  in  over  great  abundance.  There  can  be  little  doubt,  how- 
ever, but  the  above  act  is  to  be  regarded  as  obsolete,  the  universal  practice  having  long  been  for 
every  man  to  have  his  estate  in  pasture  or  tillage  just  as  he  pleases,  and  to  enter  into  what  stipu- 
lations he  thinks  fit  with  his  tenants  in  this  respect. 

(x)  Query  of  this,  as  the  act  expressly  says  every  such  covenant  shall  be  void  and  of  no  effect. 

(y)  We  have  before  seen  in  what  cases  conditions  in  restraint  of  alienation  are  void  ;  and  there  can 
be  no  doubt  but  covenants  which  have  for  their  object  a  sitnilar  restraint  upon  alienation  wor.ld  f.-e 
equally  void,  at  least  at  law  ;  that  is,  that  no  damages  would  be  «iven  in  an  action  for  breach  of  the 
covenant.  There  is  no  doubt,  however,  but  a  evrcnant  in  restraint  of  alienation  is  good,  wherever 
a  condition  in  restraint  of  it  would  be  good  ;  as  in  the  case,  for  instance,  of  a  covenant  on  the 
part  of  the  lessee  not  to  assign,  or  not  to  assign  without  licence.  See  supra,  pages  125  and  l!/6, 
notes  (q)  and  (e).  In  no  case,  however,  would  a  covenant,  like  a  condition,  have  the  effect  at 
law  of  actually  restraining  alienation:  it  would  merely  subject  the  covenantor  to  answer  in  damages 
in  case  of  a  breach  of  the  covenant.  But  though  at  law,  such  a  covenant  will  not  amount  in  any 
case  to  a  positive  restraint  upon  alienation,  yet  there  are  cases  in  which,  it  is  conceived,  the  Court  of 
Chancery  would  enforce  a  specific  observance  of  the  covenant,  by  restraining  the  party  from  alienating 
the  property  to  which  it  related.  For  instance,  covenants  are  sometimes  entered  into  ia  marriage 
settlements  by  persons  seised  of  estates  tail,  that  they  tcill  not  bar  the  entail,  or  (which  amounts  to  the 
same  thing),  that  the  tstate  shaft  descend  according  to  the  uses  of  the  settlement  creating  the  entail. 
Though  a  condition  to  restrain  tenant  in  tail  from  destroying  the  entail  by  means  of  a  fine  under 
the  statute,  or  by  a  recovery,  is,  as  we  have  already  seen,  absolutely  void  ;  yet  it  is  clear  that  the 
breach  of  a  covenant  not  to  bar  an  entail,  if  such  covenant  w;is  enttrcd  into  for  n  valuable  considera- 
tion, would  subject  the  covenantor  to  damages  in  an  action  at  law ;  and  the  fjiic-ftion  is,  whether  a 
court  of  equity,  with  a  view  to  secure  the  estate  to  the  issue  of  the  marriage,  would  not  enforce  a 
specific  observance  of  such  a  covenant?  Where  it  does  not  appear,  that  the  parties  intended  to  rely  on 
the  security  which  the  covenant  afforded  at  law,  there,  it  is  apprehended,  a  court  of  equity  would  enforce 
a  specific  observance  ot  it.  Lord  Petvrborough's  case,  (cited  1  P.  W.  105  ;)  and  the  cases  of  Flight  v. 
Cooke,  (2  Ves.  619,)  and  Legara,  v.  Hodges,  (l  Ves.  jun.  478.  3  Bro.  C.  ('..  631.  4  Bro.  C.  C.  4-<21.  and 
see  Freeman  v.  Freeman,  2  Vern.  233.  Jervis  v.  Burton,  ibid.  251.)  seem  to  warrant  this  opinion. 
In  Lord  Peterborough's  case,  a  tenant  for  life,  with  a  power  to, make  leases,  entered  into  a  covenant  not 

to 
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Dier  19. 115.   '     If  a  lessor  covenant  with  his  lessee,  that  he   shall  and 
may  have   houseboot,  hayboot,  plowboot,  &c.  by  the  as- 
signment 


to  exercise  the  power:  Notwithstanding  the  covenant  he  did  exercise  it.  But  upon  a  bill  brought  for 
that  purpose,  the  court  set  aside  the  leases.  [Though  the  fact  does  not  appear  in  the  report  of  the  case, 
•yet  it  must  be  taken  for  granted,  that  the  lessees  had  notice  of  the  covenant]  And  in  the  case  of 
Flight  v.  Cooke,  the  husband  on  his  marriage,  covenanted  that  in  case  his  wife  survived,  she  should 
have  the  sum  of  100Z.  South- sea  annuities,  and  also  the  sum  of  l()0/.  which  was  secured  to  the  cove- 
nantor  by  a  promissory  note  of  J.  B.  The  wife  tiled  a  bill  to  have  these  sums  secured,  and  the  Master 
of  the  Rolls,  after  observing  that  the  covenant  related  to  a  specific  thing,  ordered  that  the  husband 
should  either  give  security  to  the  Master's  approbation,  or  in  default  of  doing  so  should  pay  th« 
money  into  the  bank. 

The  last  is  a  pretty  strong  authority  in  favor  of  the  opinion — that  a  court  of  equity  will  enforce  a 
specific  observance  of  a  covenant  not  to  bar  an  enlaiL  And  the  case  of  Legard  v.  Hodges  also  strongly 
favors  it.  In  that  case  Mr.  Hodges  covenanted  in  his  marriage  settlement,  to  pay  one-third  of  the 
yearly  lents  of  his  estates  to  trustees  in  order  to  raise  a  fund  of  10,OOOJ.,  and  Lord  Thurlow  held,  that 
the  covenant  created  an  equitable  lien  upon  the  estates,  and  ailected  all  those  who  had  notice  of  k. 

Though  it  is  true  none  of  the  cases  just  noticed  come  directly  up  to  the  point  we  are  coniidering,  yet 
there  is  certainly  as  strong  a  reason,  why  a  court  of  equity  should  enforce  a  specific  observance  of  a 
covenant  not  t o  bar  an  e*t ail,  as  to  enforce  a  specific  observance  of  a  covenant,  not  to  exercise  a 
leasing  power — as  strong  a  reason  to  enforce  a  specific  observance  of  a  covenant  not  to  bar  an  entail, 
as  there  is  to  enforce  a  specific  observance  of  a  covenant  to  leave  a  wife  a  specific  sum  of  money ; — as 
strong  a  reason  to  contend  that  a  covenant  not  to  bar  an  entail  is  an  equitable  lien  upon  the  estate,  at 
that  a  covenant  to  pay  a  certain  proportion  of  the  rents  is  an  equitable  lien.  Lord  Peterborough's  cast, 
and  the  cases  of  flight  v.  Cooke,  and  Legard  v.  Hodges,  therefore  certainly  seem  to  warrant  the  con- 
•elusion  that  a  court  of  equity  would  enforce  a  specific  observance  of  a  covenant  not  to  bar  an  entail. 
[The  cases  of  Lord  Warringi.vn  v.  Langlmm,  (1  Eq.  Ca.  Ab.  lite.  Colles's  Sup.  to  Bro.  P.  C.  149.)  aud 
Bosrille  v.  Brander,  (1  P.  Wins.  460.)  do  not  at  all,  it  is  apprehended,  militate  against  this  opinion; 
for  the  covenant  in  these  cases  did  not  relate  to  any  thing  specific,  but  only  to  the  payment  of  a  gross 
turn  of  money.]  If  therefore  a  court  of  equity  would  enforce  a  specific  observance  of  such  a  covenant, 
it  would  consequently  compel  ihe  covenantor  (at  the  expence  of  the  parties  interested  in  the  covenant) 
to  suffer  a  recovery  and  reduce  himself  to  a  mere  tenant  for  life,  with  remainder  to  his  children  in  tail. 
And  this  can  be  the  less  doubted,  supposing  the  covenant  is  to  be  considered  (as  it  is  conceived  it 
must)  as  creating  an  equitable  lien;  for  it  is  well  known,  that  wherever  the  land  is  bound  in  equity,  that 
there  a  court  of  equity  will  compel  the  owner  to  render  the  claim  available  at  law. 

In  opposition  to  the  opinion,  that  a  court  of  equity  will  enforce  a  specific  observance  of  a  covenant 
not  to  bar  an  entail,  it  may  perhaps  be  objected,  that  the  very  fact  of  destroying  the  subsisting  entail 
and  re-settling  the  estate,  would  be  a  breach  of  the  covenant.  This  objection  however  could  have 
liltle  weight  in  a  court  of  equity,  which  looks  at  the  spirit  and  intention  of  an  agreement,  and  not  at 
the  language  or  form  of  words  in  which  it  is  drawn  up.  Besides,  as  no  one  would  sustain  an  injury  by 
*uch  a  breach,  no  one  could  maintain  an  action  upon  it;  therefore  such  an  objection  could  be  of  no 
weight  either  in  a  court  of  law  or  equity. 

It  will  here  be  proper  to  notice  the  case  of  Collins  v.  Plummer,  (1  P.Wms.  104.  2  Vern.  635.  a  Eq. 
•Ca.  Ab.  36.)  lest  from  hastily  considering  it,  it  should  be  thought  to  decide  that  a  specific  observance 
of  a  covenant  not  to  bar  an  entail,  cannot  be  enforced  in  equity. 

In  the  case  of  Collins  v.  Plummet;  a  man  upon  his  marriage  settled  his  estate  upon  himself  for  life, 
with  remainder  to  his  intended  wife  for  life,  with  remainder  to  the  heirs  of  his  body  by  his  wife,  with 
remainder  to  himself  in  fee  ;  and  in  the  same  deed  he  entered  into  a  covenant  noi  to  bur  the  entail ;  but 
that  the  issue  of  the  marriage  should  enjoy  the  estate  according  to  the  limitations.  There  was  isiue  of  the 
marriage  an  only  daughter.  The  father  suffered  a  recovery,  and  devised  the  estate  to  trustees  in 
trust  for  his  daughter  for  life,  with  remainder  to  her  first  and  other  sons  in  tail.  After  the  fat!ier'» 
death  the  daughter  and  her  husband  brought  a  bill  against  the  trustees  under  the  father's  will,  fora 
specific  performance  of  the  covenant.  The  Lord  Chancellor  however  dismissed  the  bill ;  but  one  of  hit 
Lordship's  reasons  for  doing  so  appears  to  have  been,  that  he  considered  the  deed  as  clearly  shewing 
that  the  intention  was,  that  the  parties  should  rely  on  the  father's  covenant ;  meaning,  it  is  presumed,  that 
they  should  rely  on  the  security  it  afforded  at  law.  Taking  it  for  granted  that  this  was  his  Lordship's 
meaning,  it  is  evident  that  the  case  of  Collins  \.Pluminer  is  no  authority  in  cases  where  surh  does  not 
appear  to  have  been  the  intention.  Where  indeed  it  evidently  <ip\teur^  that  the  parties  intended  'o 
rely  upon  the  security  which  the  covenant  afforded  at  laic,  tkcre  a  court  of  equity  would  ccrtainlj  have 
no  ground  on  which  to  enforce  a  specific  observance  of  it,  and  compel  a  re-st'Ulenient.  Hut  the  c.-tae, 
it  is  conceived,  ought  to  be  extremely  clear  to  justify  the  couitinrehuingitsinterforti.ee.  As  to 
presuming  that  the  parties  intended  to  rely  upon  the  security  afforded  at  law,  the  cases  above  noticed 
pretty  evidently  shew  that  the  court  will  not  do  that.  Another  reason  which  seemed  to  influence  lii* 
Lordsliip  was,  that  by  giving  the  estate  to  the  ilau&htc-r  for  life,  the  intent  <if  the  settlement  uas  meic, 
y  answered  than  it  would  have  been  it  it  liad  descended  to  her  in  tail.  But  tfii?  nwon 
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sigmnent  of  the  bailiff  of  the  lessor;  this  is  a  good  cove- 
nant: and  yet  it  seems  it  doth  not  restrain  the  power  that 
the  lessee  hath  by  the  law  to  take  these  things  without  as- 
signment. But  if  the  lessee  do  covenant  that  he  will  not 
cut  any  timber,  or  fuel,  without  the  leave,  or  without  the 
assignment  of  the  lessor;  this  is  a  good  covenant  and  doth 
restrain  him ;  for  in  this  and  such  like  cases  the  rule  is, 
modus  Sf  conventio  vincunt  legem. 

If  an  obligee  covenant  with  the  obligor,  that  he  will  not  Mich.  36. 
sue  him   upon   the  obligation  until  Easter  following;  this  3?Eliz.  Co.  B. 
is  a  good  covenant,  but  no  release,  or  suspension   of  the  j-^  l  ^, '  ,  %)- 

debt.  ferries,  iiin.  7. 

t  If  there  be  lord  and  tenant  of  three  acres  of  land,  2;5. 
white  acre,  and   two   others,  and   the  lord  grant   to    the  tl'erk.  sect. 
tenant  by  deed  that  he  will  not  distrain  in  white    acre  for  69' 
his  rent  or  services;  this  is  a  good  covenant,  but  doth  not 
determine  the  seigniory. 

If  a  man  grant  a  mill  within  his  manor,  and  covenant  Fit?:.  Covenant 
for  him   and  his  heirs,  that  there  shall  be  no   other  mill  •'1- 
set  up  within  the  manor;  it  seems  this  is  a  good  covenant. 

If  one  make  a  lease  wherein  are  divers  covenants  to  be   Fitz.  Covenant 
performed  on  the  part  of  the  lessee,  and  after  the  lessee  3. 
doth  covenant,  that   if  any  of  the   covenants   be   broken, 
that  the  lessor   shall  enter  upon    the  land  demised,  and 
*P.  165,       hold  it  until  the  lessee  make  him  *  amends  for  the   damage 
done  by  the    breach   of  the  covenant ;  it  seems  this  is   a 
good  covenant,  and   that  the  lessor   may  take   advantage 
thereof  accordingly  (z). 

If  a  man,   seised   of  land   in   fee,  covenant  to   stand   Plow,  sor, 
seised  of  it  to  uses,  and  no  estate  doth  rise  by  the  cove-  308.    ai^H.7. 
nant;  yet  this  may  be  good  by  way  of  covenant,  and  give   18g 
remedy  to  the  covenantee  in  an  action  of  covenant.     But  j   ' 
with  this  difference.     If  the  covenant  be  future,  as  where 
oue  doth  covenant  with  another,  that  in  consideration  of 
a  marriage,  his  lauds  shall  descend,  remain,  or  revert  to 


(supposing  it  should  in  any  case  hare  any  weighfj""cannot  possibly  apply  in  cases  where  a  bill  is  filed 
for  a  specific  performance  against  the  covenantor  himself;  and  whicjli  is  most  probably  done  with  a 
view  to  prevent  his  alienating  his  estate.  And  besides  these  reasons,  his  Lordship  laid  some  stress 
upon  the  circumstance  of  the  covenant,  not  to  bar  the  entail,  being  in  the  same  deed  which  created 
the  entail ;  which  his  Lordship  observed,  distinguished  the  case  before  him  from  Lord  Peterborough's 
case.  It  might  perhaps  be  the  last  noticed  circumstance  which  induced  his  Lordship  to  think,  that 
the  parties  intended  to  rely  on  the  security  which  the  coctnant  afforded  at  law.  J5ut  however  this  may  be, 
it  is  certain  that  such  a  reason  cannot  be  brought  forward,  where  the  deed  creating  the  entail,  and 
the  deed  containing  the  covenant  are  not  the  same;  nor  perhaps  even  where  they  are  the  same,  if  the 
deed  is  ill  drawn,  so  as  to  afford  reason  for  thinking  that  the  person  who  drew  it  did  not  know  the 
distinction  bctweei  a  strict  settlement  and  an  estate  tail. 

Upon  the  whole,  the  case  of  Collins  v.  Plummer  can  only,  it  is  conceived,  be  considered  as  an  au- 
thority where  it  evidently  appears  that  the  parties  intended  to  trust  to  the  security  which  the  cove- 
nant, afforded  at  law. 

If  the  opinion  is  well  founded,  that  a  covenant  not  to  bar  art  entail  constitutes  au  equitable  lien 
on  the  estate,  except  where  it  is  clear  that  the  parties  intended  to  rely  on  the  security  which  the 
covenant  afforded  at  luir,  it  follows  of  ionise,  tiiat  a  purchaser  with  notice  of  the  covenant  would  be 
bound  by  it.  See  Lord  Peterborough's  case,  and  Legurdv.  Hodges,  ubi  sup.  The  Editor  has  entered 
the  more  fully  into  tlie  above  subject,  as  sucli  covenants  ure  sometimes  entered  into  in  marriage  settle- 
ments: it  would  however  be  much  more  advisable  to  suffer  a  recovery  and  re-settle  the  estate. 

(z)  Query  whether  this  is  not  rather  in  the  nature  of  a  condition  of  re-entry,  than  a  mere  covenant ; 
for  if  it  is  to  be  considered  merely  as  a  covenant,  the  lessor  could  only  obtain  damages  in  an  action 
for  the  breach  of  it,  and  not  maintain  an  ejectment. 

his 
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his  son  and  heir  apparent,  and  to  the  heirs  of  his  body, 
on  the  body  of  his  wife;  in  this  case  the  covenantee'may 
have  a  writ  of  covenant,  upon  the  covenant  (a).  For  if  a 
covenant  be  present,  as  that  a  man  and  his  heirs  shall 
from  henceforth  stand  and  be  seised  to  such  arid  such 
uses,  and  the  uses  will  not  arise  by  the  law  in  the  case; 
in  this  case  no  action  of  covenant  will  lie  upon  this  cove- 
nant (6) :  for  this  action  will  never  lie  upon  any  covenant, 
but  upon  such  a  covenant,  as  is  either  to  do  a  thing  here- 
after, or  that  a  thing  is  or  hath  heretofore  been  done  ; 
and  not  when  it  is  for  a  thing  present,  as  when  A.  doth 
covenant  with  B.  that  his  black  horse  shall  be  for  ever 
after  the  horse  of  B.  this  is  no  good  covenant  to  give  the 
horse  to  B.  or  to  give  him  an  action  of  covenant  for  him, 
but  A.  may  keep  him  still  notwithstanding. 

If  one  mortgage  upon  condition  to  re-enter  upon  paj'» 
ment  of  an  hundred  pounds  at  a  day,  and  the  mortgagee 
doth  covenant  that  he  will  not  take  the  profits  of  the  land 
until  default  of  payment;  this  is  a  good  covenant,  and 
the  mortgagee  therefore  may  not  meddle  with  the  profits 
until  the  day  of  payment  come. 

If  one  make  a  lease  for  years  of  land  by  the  words  [de- 
mise or  grant,]  and  there  is  not  contained  in  the  lease  any 
express  covenant  for  the  quiet  enjoying  of  the  land;  in 
this  case  the  law  dotli  supply  a  covenant  for  the  quiet  en- 
joying of  it  against  the  lessor,  and  all  that  come  in  under 
him  by  title,  during  the  term;  and  upon  this  the  lessee, 
his  executors,  administrators,  or  assigns,  may  have  an 
action  of  covenant  if  he  be  disturbed.  But  where  there 
is  an  express  covenant  in  the  deed  for  the  quiet  enjoying 
of  the  land,  there  the  law  will  not  make  this  implied  co- 
venant (c).  Expressum  facit  ccssare  taciturn.  And  there- 
fore herein  this  is  not  like  to  the  case,  where  a  man  doth 
make  a  lease  for  life  by  the  words  of  dedi  Sf  concessi;  or 
make  a  lease  for  life  by  other  words  reserving  rent;  (in 
which  cases  the  law  doth  create  a  warranty  against  all 
men  during  the  life  of  the  lessor) ;  for  if  in  these  cases 
there  be  an  express  warranty  in  the  deed,  yet  this  doth 
not  take  away  nor  qualify  the  implied  warranty ;  but  the- 
lessee  may  make  use  of  which  of  them  he  will,  it"  he  be 
ousted  or  evicted  by  one  that  hath  an  elder  title  (d). 

Plow.  287.  A  covenant  in  particular   (being   one    part  of  a  deed)       p.  igg. 

See  in  Expo-      js  sukject  to  the  general  rules  of  exposition  of  all  parts  of  6.  How  a  co- 


Ag-ieed  8  Car. 


Co.  4.  80.  5. 
1Z.  Trin. 
3Jae.  H.R. 
Stile's  case. 
Pasc.  7  Jac. 
B.  R.  Winse- 
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5.  What  shall 
be  said  a  good 
covenant  in 
law,  upon 
which  an  ac- 
tion of  cove- 
nant may  be 
had :  and  what 
not. 


Warranty. 


(a)  And  it  is  conceived  that  a  court  of  equity  would  in  such  a  case  give  specific  effect  to  such  a 
covenant.  See  last  page,  latter  part  of  note  (y). 

(6)  In  order  to  create  a  good  covenant  to  stand  seised  to  uses,  it  is  necessary  that  the  covenantor 
should  be  seised  at  the  time  of  making  the  covenant ;  that  the  covenant  should  be  by  deed,  and  not  by 
parol ;  that  it  should  contain  apt  words  and  a  manifest  intent ;  and  that  it  should  be  made  on  suffi- 
cient consideration,  otherwise  no  use  will  arist'.  See  fully  post,  in  the  chapter  on  Uses. — Com.  Dijr. 
Covenant  (G.)  i  Wood,  647.  Vin.  Abr.  Uses  (B.  a.)  (Z.  a.)  But  where  a  covenant  to  stand  seised 
is  entered  into  for  a  valuable  consideration,  and  the  use  should  happen  not  to  arise  at  law,  the  Court 
of  Chancery  would  compel  the  party,  by  a  valid  conveyance,  to  give  eit'ect  to  the  intention. 

(c)  See  supra,  page  160,  note(c). 

Id)  See  further  as  to  covenants  created  by  implication  of  law,  and  in  whit  ca<es  action  of  covenant 
may  be  had  thereon,  Viu.  Abr.  Covenant  (G.;  Com.  Dig.  Covenant  (A.  4.)  Garr.uity  (A.)  I3ac.  Abi . 
Covenant  (_B.) 
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OF  A  COVENANT, 

deeds  in  general,  as  :  1.  To  be  always  taken  most  strongly 
against  the  covenantor  and  most  in  advantage  of  the  co- 
ven an  tee  (e).  2.  To  be  taken  according  to  the  intent  of 
the  parties  (/).  3.  Ut  res  magis  valeat,  &c.  4.  When 
no  time  is  limited  for  the  doing  of  the  thing,  it  shall  be 
done  in  reasonable  time,  and  the  like  (<?). 

In  cases  where  the  covenantees  have,  or  are  to  have, 
several  interests  or  estates,  there,  when  the  covenant  is 
made  to  and  with  the  covenantees,  4"  cwm  quolibet  corum, 
aut  altero  eomm ;  in  this  case  these  words  make  the  cove- 
nant several :  as,  if  one  by  indenture  demise  black  acre 
to  A.  and  white  acre  to  B.  and  green  acre  to  C.  and  co- 
venant with  them  and  either  of  them,  or  covenant  with 
them  and  every  of  them,  that  he  is  lawful  owner  of  all 
these  acres;  in  this  case  the  covenant  is  several:  but  if 
he  demise  to  them  the  three  ncres  together,  and  covenant 
in  this  manner ;  the  covenant  is  joint  and  not  several. 
And  if  A.  and  B.  do  covenant  jointly,  and  severally: 
in  this  case  the  covenant  may  be  joint,  or  several,  and  the 
covenantors  may  be  sued  either  the  one  way,  or  the  other, 
at  the  election  of  the  covenantee  (A). 

If  one  make  a  lease  of  land  to  another,  and  covenant 
that  he  shall  quietly  enjoy  it  without  the  let  of  any  person 
whatsoever,  or  without  the  let  of  any  person  whatsoever, 
claiming  by  or  under  the  lessor ;  in  both  these  cases  the 
covenant  shall  be  taken  to  extend  to  such  persons  as  have 
title,  or  claim  some  estate  under  the  lessor :  for  if  in  the 
first  case  any  person  that  hath  no  title,  and  in  the  second 
case  any  person  that  shall  claim  under  another,  and  hath 
title,  or  that  shall  claim  under  the  lessor,  claim,  or  enter, 
or  otherwise  disturb  the  lessee ;  this  is  held  to  be  no 
breach  of  the  covenant.  Sed  quere  of  the  first  case  :  for 
herein  some  conceive  a  difference  between  a  covenant  in 
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(<0  As  if  A.  covenants  with  B.  that  if  B.  marries  his  daughter  he  will  pay  him  20/.  per  annum,  with- 
out saying  for  how  long,  yet  it  shall  be  for  the  life  of  B.  and  not  for  one  year  only.  1  Lev.  102. 
See  further  Bac.  Abr.  Covenant  (F.) 

(/)  See  accordingly  Sir  T.  Raym.  464. 

(£•)  How  a  covenant  shall  be  expounded  with  regard  to  the  context,  or  in  the  case  of  synonimons 
covenants,  see  infra,  page  177,  note  (d),  and  also  see  Com.  Dig.  Covenant  (D.)  Viu.  Abr.  Covenant 
(L.  4.) 

(h)  Words,  though  never  so  joint,  shall  be  taken  severally,  where  they  have  a  distinct  subject-mat-! 
ter  to  work  upon;  per  Holt,  Ch.  J.  3  Ch.  Rep.  126.  Where  two  lessees  covenanted  jointly  and 
severally  at  the  beginning  of  the  lease,  it  was  held  that  the  words  "jointly  and  severally,"  ex- 
tended to  all  the  subsequent  covenants,  notwithstanding  the  intervention  of  covenants  on  the  part  of 
the  lessor.  See  Duke  of  Northumberland  \.  Errington,  5  T.  R.  522.  Where  a  covenant  is  entered  into 
by  two  or  more  jointly  nr.d  severally,  the  covenantee  may  either  bring  a  joint  action  against  all  the 
covenantors  or  a  separate  one  against  each  of  them.  And  in  the  case  of  joint  and  several  covenants, 
the  circumstance  of  one  of  the  covenantors  being  underage  does  not  exempt  the  other  from  his  liabi- 
lity on  the  covenant.  See  4  Taunt.  10.  As  covenantors  may  subject  themselves  jointly  and  severally 
to  the  bitrlen  of  a  covenant,  so  two  or  more  covenantees  may  jointly  and  severally  have  the  benefit  of 
a  covenant.  As  where  a  person  covenants  with  two  or  more  persons'andtachofthem;  here,  if  the 
covenantees  take  seieral  interests  or  estates  in  the  thing  to  which  the  covenant  relates,  the  covenant 
is  clearly  several,  and  each  cftiie  covenantees  alone  may  sue  upon  it ;  but  it  is  held,  that  where  the 
interest  of  the  covenantees  h  joint,  the  circumstance  of  the  covenant  being  with  "each  of  them," 
does  not  make  it  a  separate  covenant :  Anderson  \.  Martindale,  1  East,  497.  Sllngsbtf*  case,  1  Rep.  119. 
and  Duke  of  Northumberland  v.  Erring-ton,  ubisup.  Southeote  v.  Uoarc,  3  Taunt.  89.  Sec  fully  a»  to 
joint  and  several  covenants,  l  Wood  537.  Gilb.  Covenant,  99.  Bac,  Abr.  Covenant  (D.)  and  the 
case  of  Eny»  v.  Donnithome^  2  Burr.  1190. 

deed, 
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Furnc  rat  Lent  deed,  and  a  covenant  in  law:  and  that  howsoever  the 
Assise,  Glouc.  covenant  in  law  is  extended  only  to  evictions  by  title, 
yet  that  the  covenant  in  deed  shall  he  extended  further. 
And  therefore  that  if  A.  make  a  lease  for  years  to  B. 
and  doth  covenant  that  B.  shall  quietly  enjoy  it  during 
the  term  without  the  interruption  of  any  person  or  per- 
sons ;  that  if  a  stranger  in  this  case  that  hath  no  right 
doth  interrupt  B.  that  he  may  have  an  action  of  cove- 
nant (i) :  as  when  such  a  promise  is  by  word,  an  action 
of  the  case  will  lie  upon  it  (A). 

Curia  Jervisc.       And  if  the  lessor  covenant  with  his  lessee,  that  he  hath 

Peade,  Micn«    not  done    any  act  to  prejudice  the  lease,  but  that  the  les- 

B 'R>  *  see  shall  enjoy  it  against   all  persons;  in  this  case   these 

words  [against  all  persons]  shall  refer  to  the  first,  and  be 

limited  and   restrained   to  any  acts    done    by  him,  and  no 

breach  shall  be  allowed  but  in  such  an  act(/). 

Co.  5.  \7.  The  covenant  in  law  upon  the  words,  demise  or  grant, 

f-.2  **,' ^Q52'        also  for  *  the  quiet  enjoying   of  the  thing  demised,  is  ge-       *  P.  167. 
J0ier257.  neral  against  all  persons  that  have   title  during   the    term, 

and  exteudeth  to  the  heir  after  the  death  of  the  lessor,  as 
against  himself  only,  and  shall  charge  the  executors  or 
administrators  for  any  disturbance  in  the  life  of  the  co- 
venantor, but  not  for  any  disturbance  afterwards;  he 
that  doth  sue  therefore  upon  this  covenant,  must  shew 
that  he  was  molested  or  evicted  by  one  that  had  an  elder 
title. 

•Co.  5.  78.  if  one  doth  covenant  to  enter   into  bond  for  the  quiet  • 

enjoying  of  land,  and  doth  not  say  what  bond;  in  this 
case  it  shall  be  taken  to  be  a  bond  of  so  much  as  the  laud 
to  be  enjoyed  is  worth. 

Fitz.  Covenant       A  warranty  in  a  lease  for  years  shall  be  taken  for  a 
31.  >.ee  before,  covenant  for  quiet  enjoying. 

7  E.  4.  6.  Bro.        If  one  covenant  with  another  to  acquit  him  of  all  charges  To  free  fit»m 
Grant,  164.       issuing  out  of  the  land,  and  after  by  parliament  the  tenth  incumbrances 
part  of  the  value,  out   of  the  issues  of  all  lands,  are  given  aml  cliarges- 
to  the  king;  in  this  case  it  seems  the  covenant  shall  not 
extend  to  this.     But  if  the  parliament  had  given  the  tenth 
part  exitnum  terra ;  the  covenant  would   have  extended  to 
this   as  well  as  to  rents,  commons,  and  such  like  things, 
wherewith  the  land  is  charged. 

Co.  5.  19.  If  A.  covenant  with  B.  to  make  such  assurance,  or  such  To  make  as- 

furthar  assurance  of  land  as  the  counsel  learned  in  the  law  suranccs  of 
of  B.  shall  advise ;  in  this  case  albeit  B.  be  learned  in  the  'and- 
law  himself,  yet   he  may  not  devise  this  assurance,  but 

(f)  Though  it  was  formerly  held,  that  an  unqualified  covenant  for  quiet  enjoyment,  extended  to  every 
eviction,  as  well  by  persons  without  title  as  by  those  who  had  title,  (Mountford  v.  Cntesky,  Dyer  328.) 
yet  it  seems  now  to  be  settled,  (and  it  is  conceived  properly)  that  such  a  covenant  shall  not  extend  to 
a  tortious  eviction,  or  eviction  by  a  person  without  title  ;  for  if  the  purchaser  is  tortiously  evicted  he 
does  not  thereby  loose  the  estate,  for  he  lias  his  remedy  at  law  and  riray  recovr  the  property.  Dudley 
v.  Folliot,  S  T.  R.  584.  Nobie  v.  Smith,  1  H.  iilackst.  34.  and  see  '2  Saund.  Rep.  by  Williams,  178  a. 
note  3.  and  181  a.  note  10.  But  where  the  covenant  is  for  quiet  enjoyment  against  a  particular  person 
by  name,  there  it  is  held  that  the  covenant,  extends  even  to  a  tortious  eviction  by  such  person.  Hayne* 
v.  Sickcrstaffe,  Vaugh.  118.  Forster  v.  Mapcs,  Cro.  Eliz.  212.  1  i{ol.  Abr.  430,  pi.  13. 

(fc)  See  last  note. 

(I)  For  the  construction  of  the  words  in  a  covenant  notwithstanding  any  act  donelij  the  covenatrfor,  &c. 
Sec  Vin.  A br.  Covenant  (T.)  Cro.  Jac. '233.  Proctor  v.  Juhnson,  a-.id  also  see  infra,  piige  168, 
note  (q),  as  to  thedcpendancv  and  independency  of  covenants. 
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some  other  learned  in  the  law  must  advise,  otherwise  A. 
is  not  bound  to  make  it  (m). 

And  if  A.  covenant  with  B.  to   make  such  assurance  of  Co.  5. 19.  20. 
land  by  a  day,  as  B.  or  bis  heirs  shall  devise  ;  in  this  case  Dier  361.  and 
B.  or  his  heirs  must  first  devise  the  assurance,  before  A.  perJuatle 
is  bound  to  do  any  thing.     And  therefore  if  one  sell  land 
for  money,  and  the  vendee  doth  covenant  to   make  back 
to  the  vendor  and  his  heirs,  such  assurance  of  tbe  laud  as 
.the  counsel  of  the  vendor  shall  devise,  within  one  year, 
provided  that  if  the  vendee  make  default  in  the  assurance, 
then  if  he  do  not  pay  twenty  pounds  to  the  vendor,  that 
then  the  vendee  shall  stand  seised  to  the  use  of  him  and 
his  heirs  ;  and  the  vendor  tender   no  assurance,  and    the 
twenty  pounds  is  not  paid ;  in  this  case  the  land  is  in  the 
vendee  freed  from  the  covenant.     And  therefore   in  these 
and  such  like  cases,  where  a  man  is  to  make  such  assur- 
ance, as  A.  or  his  heirs,  or  their  counsel  shall  devise;  A. 
or  his  heirs  must  take  care  that   in  time  they  have  an  as- 
surance reasonably  drawn  and  ready  to  be  sealed,  and  to 
tender  it  to  him  that  is  to  seal  it,  for  until  then  there  can 
be  no  breacli  of  covenant  (if).     But  if  A.  be  bound  to  mak* 
a  feoffment,  lease,  or  other  assurance   of  land  to  B.  by  a 
day;  in  this  case  B.  need  not  to  demand  it  or  tender  the 
assurance,  for  A.  at  his    peril  must   do   it,  otherwise    he 
doth    break    his  covenant.      a  And  yet  if  in  this  case  B.  «Trin.  20  Jar. 
do  get  tiie  assurance   drawn,  and  tender  it  to  A.  it  seems  B.  R.  Steed  t. 
*p.  169.      A.  is  bound  to  seal  it,  or  *  otherwise    he  doth  break   his  Spike. 

covenant.  |And  if  the  case  be  so  that  ^1.  is  bound  to  t  Co.  5.  20. 52. 
make  such  assurr.nce  to  B.  by  a  day,  at  the  costs  of  B. 
in  this  case  A.  must  do  the  first  act,  viz.  notify  to  B. 
what  manner  of  assurance  he  will  make,  that  he  may 
know  what  money  to  tender;  and  when  the  money  is 
tendered,  A.  must  see  that  he  do  make  the  assurance  ac- 
cordingly at  his  peril;  and  if  he  fail  in  either  of  these, 
the  covenant  is  broken  (o). 

If  A.  be  bound  to  make  such  assurance  to'./?,   as  by  the  Co.  5.  go. 
counsel  learned  of  B.  upon  request  made  shall  be  devised  ; 
in  this  case  it  is  sufficient  if  the  advice  be  given  to  B,  and 
that  he  do  make  it  known  to  A.  and  it  is  not  needful  it  be 
given  to  A.  immediately.     And   if  A.  covenant  with  B.  to  j)ier  33a 
make  such   assurance  to  B.  as  /.  8.  shall  devise,  and  /.  S.  Cp.  2.  3. 
doth  devise  a   reasonable  deed   of  bargain  and  sale,  and 
he  tender  it  to  A.  to  seal;  in   this  case  A.   is    bound  to 
seal  it  presently,    and  lie  shall  not  have  time  to  advise 

(m)  As  to  covenants  to  make  such  assurance  as  counsel  shall  advise  ;  to  make  assurance  generally  ; 
and  for  further  assurance,  see  fully  in  Vin.  Abr.  Covenant(W.)  (G.  a.)  1  Wood.  417.  Gill).  Covenant, 
209.  2'26.  Cro.  Jac.  251.  and  see  infra,  page  177,  note(d),  on  the  subject  of  the  usual  claim  of  cove- 
nants for  the  title. 

(M)  But  in  the  case  of  a  contract  for  the  purchase  of  an  estate,  the  circumstance  of  the  conveyance 
not  being  made  by  the  day  stipulated  in  the  contract,  docs  not,  generally  speaking,  annul  the  contract 
in  equity,  unless  the  time,  as  it  is  termed,  is  of  the  essence  oj the  contract.  But  for  further  information 
on  this  subject,  see  Mr.  Sugden's  Vendors  and  Purchasers,  6th  ed.  pages  328  and  346. 

(o)  Except  where  there  is  an  express  stipulation  that  the  vendor  shall  prepare  the  conveyance,  it 
seems  to  be  now  settled,  that  the  purchaser  must  prepare  it  and  tender  it  to  the.  vendor  for  execution 
before  he  can  bring  an  action  or  file  a  bill  for  non-performance  of  the  contract.  Sugd.  Vend,  and 
Furch.  otli  edit.  216.  And  it  would  be  the  s;ime.,  it  is  presumed,  even  where  the  vendor  may  ha\e 
stipulated  to  be  at  the  cxpcnce  of  the  conveyance. 
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\vith  his  counsel  upon  the  deed;  but  if  he  be  illiterate 
and  cannot  read  the  deed,  he  may  refuse  and  delay  to 
seal  it  until  he  can  get  some  body  to  read  it,  which  he 
must  do  as  soon  as  he  can.  And  if  one  be  bound  by 
covenant  to  make  an  assurance  upon  request :  the  eove- 
msntee  must  request,  and  tender  an  assurance  also,  and 
he  must  tender  such,  a  one  also  as  is  reasonable,  otherwise 
the  covenant  will  not  be  broken  by  the  refusal  or  neglect 
to  do  it:  as  if  one  be  bound  to  make  a  feofi'ment  to  A. 
upon  request;  in  this  case  A.  must  get  a  naked  deed  of 
feofi'ment  drawn  without  warranty  or  covenants,  and  tender 
it.  And  if  the  covenant  be  to  make  such  a  lease  as 
the  former;  in  this  case  the  second  lease  must  not  differ 
from  the  former,  and  if  it  do,  the  party  is  not  bound  to 
seal  it. 

If  one  covenant  to  levy  a  fine  at  the  next  assises  for 
thirteen  years  exhtnc;  this  shall  lie  taken  from  the  time  of 
the  fine  levied,  and  not  from  the  time  of  the  covenant  (/?). 

If  one  bargain  to  sell  land  to  me  by  deed  indented,  aod 
before  the  inrolment  of  the  deed  I  do  covenant  with  /.  8. 
to  convey  all  the  land  whereof  I  am  seised,  and  to  do  this 
before  such  a  day,  and  before  the  day  the  deed  is  inrolled; 
in  this  case,  my  covenant  shall  not  extend  to  this  land  con- 
veyed to  me  by  this  bargain  and  sale. 

If  A.  covenant  with  B.  that  in  consideration  of  a  mar- 
riage between  the  son  of  A.  and  sister  of  B.  that  he,  at  the 
costs  of  his  son,  and  by  his  sufficient  deed,  will  before 
Easter-day  assure  land  to  his  son,  and  B.  doth  covenant 
that  if  A.  do  perform  this,  then  he  will  make  him  a  general 
release;  in  this  case,  albeit  A.  be  ready,  if  the  son  do  not 
tender  the  assurance,  and  the  conveyance  is  not  made, 
B.  is  not  bound  to  make  any  release  (</). 

If 
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(p)  In  this  case  the  covenantee  must  do  the  frst  net,  viz.  sue  out  a  writ  of  covenant,  otherwise 
there  will  be  no  breach  of  the  covenant:  see  supra,  pa?e  137,  note  (o). 

(</)  It  may  not  be  improper  in  this  place  to  take  some  notice  of  mutnnl  covenants  or  agreements, 
or  covenants  or  agreements  on  the  one  side,  depending  upon  the  previous  doing  of  something  on 
the  other.  Thus,  where  a  person  upon  the  marriage  of  his  daughter  agreed  to  pay  a  portion  with 
her,  prodded  the  husband  settled  a  jninlure  within  a  certain  time.  The  wife  died  without  the 
jointure  having  been  settled  :  After  her  death  the  husband  brought  a  bill  for  the  portion;  but  the 
court  dismissed  the  bill ;  and  on  the  ground  that  he  luid  nut  performed  the  condition.  Coll.  Cheeke's  case, 
cited  1  Vern.  69.  (Reported  in  Cas.  temp.  Finch,  99,  by  the  name  of  Cheeke  v.  Lisle.}  And  though 
the  wife  died  long  before  the  expiration  of  the  period  within  which  the  jointure  was  to  be  settled,  yet 
that  circumstance  was  held  not  to  make  any  difference.  Indeed,  when  it  is  considered  that  the  pay- 
ment of  the  portion  was  to  depend  upon  the  precious  settling  of  the  jointure  •  (which,  as  the  event  had 
happened,  could  never  be  settled)  it  seems  impossible  to  say  that  it  could  make  any. 

Where,  however,  the  condition  is  complied  with,  or  where  the  covenant  on  the  one  side  has  been 
actually  performed,  it  can  hardly  be  necessary  to  observe,  that  the  covenant  on  the  other  must  be 
performed  also.  Rhodes  v.  Thornton,  Cas.  temp.  Finch,  150.  (Hic.ii/  v.  Braithivaite,  Cas.  temp.  Finch, 
405.  And  if  the  performance  on  the  one  side  is  even  after  the  time  agreed  upon;  a  performance  on 
the  other  will,  cencrally  speaking,  be  enforced.  Radctiffe  v.  Wartitigton,  l^Ves.  333.  Seton  v.  Sladc, 
7  Ves.  '273. 

But  where  there  has  been  only  a  par i  compliance  with  the  condition ;  there,  the  performance  on  the 
other  side  will  n»t  be  enforced  ;  or  at  least  not  enforced  in  tnto. — To  afford  a  right  to  a  full  perform- 
ance on  the  other  side,  there  must  be  a  full  compliance  with  the  condition.  Prec.  in  Cha.  1  ;.!(>.  But  it 
maybe  inferred,  from  what  was  said  by  the  Master  of  the  Rolls  hi  the  case  of  Baskercille  v.  Gore, 
(and  see  Powell  v.  Pillftt,  Oilb.  F.q.  Cas.  188.)  that  if  the  condition  is  in  part  performed,  that  there  there 
must  be  a  proportionable  performance  on  the  other  side;  and  this  seems  to  be  nothing  more  than  what 
is  fair  and  reasonable.  [Though  query  whether  the  party  in  sudi  a  case  must  not  be  left  to  his  remedy 

at 
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To  repair  th«         if  one  covenant  to  keep  and  leave  a  house  in  the  same,  Fitz.  COTC- 
bonse.  or  as  good  plight,  as  it  was  at  the  time  of  the  making  of  nant  4. 

the 


at  law;  it  being  held,  that  courts  of  equity  cannot  execute  an  agreement  in  part ;  as  that,  in  effect, 
would  amount  to  an  assessing  of  damages;  which  courts  of  equity  have  uo  power  to  do.  See  Max. 
in  Eq.  page  6,  in  note,  and  3  Atk.  189.] 

It  would  appear,  however,  that  if  there  has  been  a  part  performance  on  the  one  side,  anil  a  per- 
formance of  the  residue  is  rendered  impossible  by  the  act  of  God  ;  that  in  some  cases  so  circumstanced 
there  must  be  an  entire  performance  on  the-  other  side.  As  if  the  condition  is  to  make  a  jointure 
upon  the  wife,  and  also  a  settlement  upon  the  issue.  Here,  although  the  wife  should  die  before  the 
jointure  is  settled,  yet  if  she  leaves  issue,  and  the  settlement  is  made  upon  them,  the  covenant  on  the 
other  side  must  be  performed.  See  Lord  Feccrsham  v.  Watson,  Cas.  Temp.  Finch,  445.  And  see  Winn 
v.  Meredith,  Prec.  in  'Cha.  312. 

But  although  the  condition  is  in  port  performed,  and  although  the  performance  of  the  remainder 
becomes  impossible  by  the  act  of  God,  yet  if  the  parti/,  trho  h«s  in  part  performid  the  condition,  remains 
ia  statu  quo,  a  performance  on  the  other  side  will  not  be  enforced.  Thus,  where  the  intended  hus- 
band covenanted  (amongst  other  things)  to  settle  the  manor  ofHeUtxby  upon  the  wife  and  issue  of  the 
marriage,  and  the  wife's  father  covenanted,  that  after  the  husband  had  settled  .,/  8 10  a-year  on  the 
wife,  that  he  (the  father)  would  make  certain  settlements  mentioned  in  the  articles.  The  marriage 
took  effect,  and  the  wife  died  without  issue.  The  husband  settled  the  manor  of  fjoldenhy,  but  did  not 
perform  any  other  part  of  the  agreement,  and  after  his  wife's  death  he  brought  a  bill  in  equity  against 
the  heir  at  law  of  her  father,  for  a  specific  performance  of  the  father's  part  of  the  agreement.  The 
court  however  dismissed  the  bill ;  and  on  the  ground,  as  would  appear,  that  tlie  husband  teas  in  statu 
quo;  for  although  he  had  settled I  the  manor  of  )lolilenby,  yet  as  his  wife  died  before  him,  and  without 
issue,  he  was  in  the  very  same  situation,  even  with  respect  to  it,  as  if  the  settlement  had  never  been 
made.  See  the  Earl  of  Petersham  v.  Wat  sow  t  ubi  sup.  [If  being  in  statu  quo,  is  alone  a  ground  to  refuse 
to  execute  articles  at  the  instance  of  a  person  who  has  in  part  performed  the  condition,  there  ap- 
pears to  be  reason  to  think,  that  the  court  would  equally  refuse  its  aid,  even  where  the  condiliou 
is  wholly  performed,  provided  the  party  performing  it  is  still  in  statu  quo.  It  may  be  proper,  how- 
ever, to  observe,  that  there  is  a  case  in  Finch's  Reports,  (Bacon  v.  Clarice,  244)  in  which  the  Court 
of  Chancery  decreed  a  specific  performance,  where  the  plaintiff  had  performed  the  condition  in 
toto,  notwithstanding  he  was  in  stttti  quo.'] 

Although  it  is  evident,  that  equity  will  not  enforce  the  execution  of  an  agreement,  when  something, 
still  unperformed,  was  to  have  been  previously  done  by  the  party  seeking  its  aid;  (except  where  there 
has  been  a  part  performance  of  the  agreement  which  dors  not  leave  him  in  statu  quo,  and  the  per- 
formance of  the  rest  is  prevented  by  the  act  of  God,)  yet  if  the  performance  of  the  agreement  did 
not  depend  upon  the  party  claiming  the  assistance  of  the  court,  but  upon  another  person  ;  then,  notwith- 
standing the  non-compliance  with  the  condition,  equity  will  enforce  a  performance  of  the  a<;erement. 
It  is  apprehended,  however,  that  the  party  claiming"  the  assistance  of  the  court,  nmsti'Ot  derive  his 
claim,  either  by  descent  or  otherwise,  from  the  person  who  was  to  have  performed  the  condition.  If 
he  does,  he  will  be  entitled  to  no  more  consideration,  it  is  presumed,  than  that  person  himself  would 
have  been.  Thus  where,  upon  the  marriage  of  Sir  Francis  Hollis  with  Lucy  Carr,  Sir  Robert  Carr, 
her  father,  agreed  that  Sir  Francis  should  have  ,£6000  with  her;  and  Lord  Hollis  (Sir  Francis's  father) 
agreed  to  settle  a  jointure  upon  the  lady.  The  marriage  took  place,  and  the  wife  died  without  issue 
before  the  portion  was  paid  or  the  jointure  settled.  Sir  Francis  Hollis  brought  a  bill  for  his  wife's 
fortune  against  her  father,  who  contended  it  ought  not  to  be  paid,  because  it  was  to  be  in  considera- 
tion of  the  jointure  agreed  to  be  settled  by  the  plaintiff's  father,  but  which  was  never  done,  and  could 
not  then  be  done.  But  the  court  decreed  in  favour  of  the  plaintiff,  observing  that  his  father  not  having 
•ettled  the  jointure,  was  not  his,  the  plaintiff's  fault.  Hollis  v.  Carr,  Ca.  Temp.  Finch,  261.  And 
see  Perkins  \.  Thornton,  cited  1  Ves.  377. 

And  upon  the  same  principle,  if  the  agreement  is  to  make  a  settlement  on  the  husband  for  life,  with 
remainder  to  the  issue  of  the  marriage,  upon  condition  of  the  husband  settling  a  jointure,  &c.  Here, 
though  the  non-compliance  with  the  condition  might  be  a  good  reason  for  not  performing  the  agreement 
in  favour  of  the  husband ;  yet,  it  is  presumed,  it  would  be  none  for  not  performing  them  in  favour  of 
the  issue.  Lord  Hardwicke  appears  to  have  expressed  himself  to  this  effect  in  the  case  of  Harvey  v. 
Ashley,  (3  Atk.  611,  and  see  Lord  Petersham  v.  ll'atson,  Cas.  Temp.  Finch,  447  ;)  where  he  said,  that  the 
non-performance  on  one  part  was  no  impediment  to  the  children  recovering  the  full  benefit  of  ihe  set- 
tlement. And  in  the  case  of  Crofton  \.  Ormsby,  (2  Scho.  &  Lef.  Rep.  602.)  Lord  Redcsdale  seem*  to 
have  been  of  the  same  opinion. 

If,  however,  the  person  against  whom  a  performance  of  the  covenant  or  agreement  is  sought  was  to 
have  derived  a  benefit  from  the  performance  of  the  condition,  but  which,  owing  to  the  non-performance  of 
the  condition,  he  has  not  derived  ;  there,  it  would  appear,  a  performance  on  the  other  side  will  not  be 
enforced,  even  at  the  instance  of  the  children. 

Thus,  where  marriage  articles  were  entered  into,  by  which  it  was  agreed,  that  the  husband's  estate 
t.hould  bs  settled  upon  Iht  wife  fur  her  jointure;  then,  8 j  to  part,  for  securing  younger  children's  por- 
tions; then,  as  to  the  uholr.  in  strict  settlement.  It  was  agreed,  that  the  wife's  fortune  should  reciain 

with 
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the  lease ;  in  this  case  the  ordinary  and  natural  decay  of  it 
is  no  breach  of  *  the  covenant ;  but  the  covenantor  is  hereby     «  p.  139. 
bound  to  do  his  best  to  keep  it  in  the  same  plight,  and 
therefore  to  keep  it  covered,  &c.  (r). 

Di«r  i».  If  the  words  of  a  covenant  be  [that  the  lessee  shall  have  For  the  havinj 

thorns  by  the  assignment  of  the  lessor,  and  necessary  fuel  of  houseboot, 
also;]  it  seems  by  this,  that  there  must  be  an  assignment  &c> 
of  the  fuel  as  well  as  of  the  thorns. 

Dier  19,  SO.  If  the  lessor  covenant  with  his  lessee,  that  he  shall  have 

sufficient  hedgeboot  by  assignment  of  the  bailiff  of  the 
lessor;  in  this  case  and  by  this,  the  lessee  is  not  restrained 
from  that  liberty  that  the  law  doth  give  him,  and  therefore 
that  he  may  take  without  assignment :  but  if  the  words  be 
negative,  that  he  shall  not  take  without  assignment,  or 
that  he  shall  take  by  assignment,  and  not  otherwise,  con- 
tra (s). 

Trin.  «Uac.          If  A.  doth  covenant  with  B.  that  whereas  a  marriage  is  To  convey 

B.  R.  George     intended  to  be  solemnized  between  A.  and  C.  the  daughter  lands  of  the 
s  Lane.       of  £    ^  QY  ^        ^  fourteenth  day  of  August  next,  and   value  of,  &c. 

whereas  the  said  B.  hath  paid  to  the  said  A.  a  thousand 
pounds  for  portion,  &c.  the  said  A.  in  consideration  there- 
of, doth  covenant  with  B.  that  he,  within  one  year  of  the 

with  trustees  until  the  settlement  was  made,  and  then  to  be  applied  in  discharging  incumbrances  upon 
the  husband's  estate,  and  the  surplus  for  the  husband  absolutely.  The  marriage  took  effect;  the 
husband  died  leaving  issue  by  his  wife,  but  without  making  any  settlement ;  indeed,  it  appeared  that 
he  had  no  estate  to  settle.  The  husband  having  marie  no  settlement,  the  wife,  after  his  death,  filed  a 
bill  against  the  trustees,  for  the  repayment  of  her  fortune.  As  it  had  been  agreed,  that  it  should  be 
laid  out  in  discharging  incumbrances  upon  the  husband's  estate,  which  was  to  have  been  settled  for 
the  benefit  of  the  children,  the  children  insisted  upon  being  purchasers  of  an  interest  in  it,  notwith- 
standing no  settlement  had  been  made  by  their  father.  Lord  Hardwicke,  however,  held  that  they  were 
not  entitled  to  any  part  of  it :  and  his  Lordship  observed,  that  no  court  of  justice  could  take  the  fortune 
from  the  mother,  unless  she  had  the  settlement  agreed  for  her  benefit.  See  Pyke  v.  Pyke,  1  Ves.  376.  The 
soundness,  however,  of  this  decision  is  perhaps  doubtful,  and  its  authority  is  the  more  open  to  doubt 
in  consequence  of  what  was  said  by  Lord  Rcdesdale  in  the  above  noticed  ease  of  Crofttn  v.  Ormsby : 
His  Lordship  observes,  "  if  a  woman  upon  her  marriage,  contracts  for  the  settlement  of  her  estate  in 
a  certain  way,  by  which  the  hisbund  is  to  gain  a  benefit ;  and  he  contracts  to  make  a  settlement,  and 
she  appears  not  to  have  the  estate  she  contracted  to  settle,  the  object  of  that  contract  being  to  give  a 
larger  settlement  to  her ;  that  might  be  a  case  in  which  the  wife  should  not  be  allowed  to  have  the 
bt-netit  of  the  husband's  contract;  but  that  would  not  affect  the  children,  they  must  have  the  estate. 
Tins  lias  been  over  and  over  again  decided  on  marriage  contract  cases." 
It  may  here  be  observed,  that  in  all  these  cases,  where  the  performance  of  the  agreement  on  one 
side,  is  made  to  depend  upon  the  compliance  with  a  condition  on  the  other,  that  no  action  for  damages 
will  lie  at  law,  until  the  condition  has  been  complied  with. 

But  where  the  performance  on  one  side  is  not  made  to  depend  upon  something  to  be  previously 
done  on  ihe  other,  but  the  stipulations  on  one  side  are  independent*  of  those  on  the  oilier ;  there  the 
non-performance  on  one  side  is  no  bar  to  an  action  for  damages.  The  non-performance,  however, 
would,  it  is  apprehended',  be  a  bnr  to  a  bill  in  equity  :  for  on  what  principle  of  equity  could  the  party 
bringing  the  bill  require  the  aid  of  the  court,  if  he  had  not  performed  his  part  of  the  agreement;  or 
at  least,  by  his  bill,  did  not  otter  to  perform  it? — The  maxim  of  equity  is,  that  he  who  seeks  equity, 
must  do  equity.  Indeed,  although  covenants  or  agreements,  where  there  are  stipulations  on  both  sides, 
may  in  form  or  in  words  be  independent  of  each  other,  yet  it  must  be  evident  that  in  substance  they 
are  not  so;  for  no  one  can  doubt  but  that  the  covenant  on  one  side  was  the  motive  or  inducement 
to  that  on  the  other;  and  therefore  equity,  which  regards  the  substance,  and  not  the  mere  form  of 
the  thins,  will,  it  is  conceived,  regard  such  covenants  exactly  in  the  same  light  as  if  they  were  actu- 
ally conditional  or  dependent  in  words. 

(r)  See  accordingly,  in  Gilb.  Covenants,  119  ;  and  see  more  amply  how'covenants  to  repair  shall  be 
expounded,  Finch  Rep.  86.  Lant  v.  Norm,  1  liurr.  287.  1  Wils.  Rep.  pt.  1.  p.  75. 
(a)  .See  accordingly  Slierewoot  v.  Nonnes't  cast,  1  Leon.  250. 


•  In  a  note  of  the  late  Mr.  Serjeant  Williams,  to  Saunders's  Reports,  the  reader  will  find  the  dis- 
tinctions between  the  dependency  and  independency  of  covenants  and  agreements,  taken  with  that 
accuracy  and  ability,  for  which  the  lea  rned  Editor  was  so  eminently  'distinguished.  See  Finch  v»  Irwint 
Ld.  Raym.  124. 
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That  the  lessee 
shall  make 
estates. 


That  if  the 
lessee  sell,  the 
lessor  shall 
have  the  first 
refusal. 
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CHAP.  VU. 


To  do  one 
thing  for 
another. 


•P.  170. 


That  the  lessee 
shall  have  the 
fee. 


Per  Justice 
Bridgman. 


Assignees. 


day  of  the  marriage,  will  assure  lands  of  the  value  of  four 
hundred  pounds  per  annum;  in  this  case  albeit  the  mar- 
riage be  not  on  or  before  that  day,  yet  the  covenant  must 
be  performed  (#). 

If  one  make  a  lease  for  years  of  a  manor,  and  covenant 
that  the  lessee  shall  make  estates  for  life  or  years,  and 
that  they  shall  be  good ;  in  this  case,  it  seems  this  cove- 
nant shall  not  be  taken  to  enable  the  lessee  to  make  estates 
for  a  longer  time  than  his  estate  will  bear. 

If  the  lessee  covenant  with  the  lessor,  that  if  the  lessee  Ditr  13. 
be  minded  to  sell  his  estate,  the  lessor  shall  have  the  first 
refusal  (M);  in  this  case  when  the  lessee  is  minded  to  sell, 
he  need  do  no  more  but  acquaint  the  lessor  with  his  purpose, 
and  know  his  mind,  and  if  he  do  not  answer  him  presently, 
he  may  sell  it  to  whom  he  will:  and  if  the  covenant  be 
furthor,  that  the  lessor  shall  give  as  much  as  another  will, 
the  lessee  must  tell  him  what  another  doth  offer  him,  and 
ask  him  whether  he  will  give  so  much,  and  if  he  refuse, 
or  do  not  accept  it  presently,  the  lessee  may  sell  to  whom 
he  will. 

If  one  covenant  to  serve  me  a-year,  and  I  covenant  to 
pay  him  ten  pounds  for  it ;  ii:  this  case  albeit  he  do  not 
serve  me,  yet  I  must  pay  him  the  ten  ponucls.  I3ut  if  I  co- 
venant with  him  to  pay  him  ten  pounds  if  he  serve  me  a 
year,  contra,  for  in  this  case  I  am  not  ->ound  to  pay  him 
the  money  unless  he  serve  me  a-year.  So  if  one  covenant 
to  make  new  pales  so  as  he  may  have  the  old,  in  this  case 
it  seems  he  is  not  bound  to  make  the  new  pales  unless  he 
may  have  the  old  pales.  So  if  one  covenant  to  pay  money 
for  service,  counsel,  or  the  like,  or  covenant  to  marry 
one's  daughter,  or  make  an  estate,  and  the  covenant  is 
penned  conditionally,  and  *  so  as  one  thing  is  the  cause  of 
another,  and  it  is  not  set  down  by  mutual  and  reciprocal 
covenants  (w) ;  in  all  these  cases,  if  the  cause,  or  condition, 
be  not  observed,  the  covenant  shall  not  be  performed. 

If  one  make  a  lease  for  ten  years,  and  covenant  that  if  Co.  1. 144 
the  lessee  pay  him  ten  pounds  within  the  ten  years  that  he 
shall  have  the  fee  simple,  and   the  lessee  surrender  his     • 
estate  within  the  time ;  in  this  case,  if  the  lessee  pay  the 
money,  the  lessor  is  bound   to  make  the  fee   simple  to 
him  (x).     liut  if  the  words  of  the  covenant  be,  that  if  he 
pay  him  ten  pounds  within  the  term,  he  shall  have  the  fee, 
and  the  lessee  surrender  his  term,  and  then  pay  the  ten 
pounds ;  in  this  case  the  lessor  is  not  bound  to  make  the 
fee  simple,  for  it  was  not  paid  within  the  term. 

If  one  covenant  to  do  a  thing  to  1.  S.  or  his  assigns, 


Co.  super  Lit. 
BO-1-.   DierSTi. 
Mich.  7  Jac. 
Co.  B. 


or    27  H.  8.  2. 


to  /.  S.  and  his  assigns  by  a  day,  and  before  the  day/.  S. 


(0  See  Treatise  on  Marriage  Settlements,  page  449,  on  the  subject  of  covenants  or  agreements  to 
settle  lands  of  a  certain  annual  value. 

(u)  See  supra,  page  161,  note  (e). 

(ID)  See  page  168.  note  (q),  on  the  subject  of  dependant  or  mutual  covenants. 

(x)  It  is  only  in  equity  that  he  is  bound  to  do  so  ;  for  at  law,  if  there  was  a  breach  of  the  covenant, 
the  covenantee  could  only  recover  damages:  And 'f  the  covenantor  should  have  sold  the  estate  to  a 
purchaser  for  a  valuable  consideration  without  nol  ire  of  the  covenant  before  any  bill  was  filed  fora 
specific  performance,  in  that  case  the  covcnantee  could  have  no  rercedy  in  eqviilv  ;  and  his  only  remedy 
could  be  by  an  action  for  damages. 

die; 
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die ;  in  this  case  it  must  be  done  to  his  assigns  if  he  be- 
fore the  day  name  any  assignee,  and  if  lie  do  not,  it  must 
be  done  to  his  executor  or  administrator  which  is  an  as- 
signee in  law  (y).  See  more  in  Condition,  numb.  8.  Obliga- 
tion, 7. 

If  one  be  seised  of  land  in  fee,  or  possessed  of  a  term 
of  years,  and  he  doth  alien  it,  and  supposing  he  hath  a 
good  estate,  he  doth  covenant  that  he  is  lawfully  seised  or 
possessed,  or  that  he  hath  a  good  estate,  or  that*he  is  able 
to  make  such  an  alienation,  &c.  and  in  mith  he  hath  not, 
but  some  other  hath  an  estate  in  it  before ;  in  this  case  the 
covenant  is  broken  as  soon  as  it  is  made  (z).  And  if  I 
bargain  and  sell  land,  by  deed  indented,  to  B.  and  before 
the  deed  is  inrolled,  I  grant  the  same  land  to  C.  and  cove- 
nant that  I  am  seised  of  a  good  estate  of  it  in  fee,  and 
after  the  deed  is  inrolled;  in  this  case  the  covenant  is 
broken  («). 

If  A.  let  land  to  B.  and  covenant  that  he  shall  quietly 
enjoy  it  without  the  let  of  any  person  whatsoever,  and  A. 
himself,  or  any  other  person  that  hath  any  title  to  the  land 
by  or  under  him,  as  if  he  make  a  lease  of  it,  or  grant  a 
rent  out  of  it  to  another,  or  any  other  person  that  hath 
any  title  to  the  land,  albeit  it  be  not  by  or  under  A.  as  if 

A.  were  a  disseisor,  and  the  disseisee  do  enter  or  disturb 

B.  in  all  these  cases  the  covenant  is  broken  (6).     And  so 
also  is  the  law  deemed  to  be  by  some  in  case  of  covenant 
in  deed  for  quiet  enjoying,  where  a  stranger  or  one  that 
hath  no  title  to  the  land  doth  enter  or  disturb  B.  (c).     But 
otherwise  it  is  in  case  of  covenant  in  law  for  quiet  enjoj- 
ing;  for  in  this  case  if  a  stranger  that  hath  no  title  to  the 
land  doth  enter  or  disturb  the  lessee,  this  is  no  breach  of 
the  covenant  in  law.     And  in  all  cases  where  any  person 
hath  title,  the  covenant  is  not  broken  until  some  entry  or 
other  actual  disturbance  be  made  by  him  upon  his  title. 

so  Jac.  Bro.          If  a  man  make  a  lease  of  land,  and  after  make  a  feofF- 

CovenantT.        ment  of  *  the  same  ianj)  aiui  t]ie  feoffee  doth  disturb  the      *  P.  171. 

lessee ;  in  this  case  it  hath  been  said  this  is  a  breach    of 

the  covenant  for  quiet  enjoying.     Sed  quert. 


Dier  SOS. 
Co.  9.  60. 


Adjudged  Sir 
Perall  Broca's 
case.  32.  Q. 


Mich.  8  Jac. 
Lam's  case. 
Dier  328. 
F.  N.  B.  145. 
26  H.  8.  3. 
Hil.  39  Eliz. 
K.  R.  Corne's 
case.     Fitz. 
Covenant  26. 
Bro.  Covenant 
40. 


7.  When  a  co- 
venant in  deed 
or  law  shall  be 
said  to  be 
broken :  and 
when  not :  and 
how. 

That  the  cove- 
nantoris  seised 
of  a  good  es- 
tate, &c. 


For  quiet  en- 
joying. 


(»/)  If  the  covenant,  in  the  case  put  in  the  text,  was  to  convey  an  estate  in  fee  simple,  the  word 
heirs,  it  is  presumed,  would  be  considered  to  have  been  omitted  by  mistake,  and  the  heir  would  be 
the  person  entitled  to  call  for  the  conveyance.  See  supra,  page  ,85,  note  (d),  on  the  subject  of 
supplying  mistakes  and  omissions,  by  construction. 

^z)  Anil  if  two  men  npon  sale  of  their  wives  lands  covenant  that  they  and  their  wives  have  good 
right  to  convey;  if  one  of  the  women  is  under  a^c,  it  is  a  breach  ;  for  she  has  nut  the  power  to  con- 
vey ac-cording  to  the  covenant.  Nash  v.  Asliton,  Sir  T.  Jones,  I9.j.  But  no  cause  of  action  arises  in 
such  a  case  as  the  above,  till  the  purchaser  is  disturbed  in  the  enjoyment  of  the  land;  or  in  other 
words,  till  he  is  so  disturbed  he  would  obtain  no  damages  in  an  action  brought  upon  the  covenant. 

(a)  Sec  more  fully  as  to  the  covenant  that  grantor  is  seised  in  fee,  Arc.  infra,  page  177,  note  (d),  and, 
"Vin.  Abr.  Covenant  (Y.)  Parols  (D.)  pi.  4.     Cro.  Jac.  309.    3  Lev.  46. 

(b)  Lessor  covenanted  that  lessee,  paying  the  rant  and  performing  the  covenants,  should  quietly  enjoy. 
The  breach  assigned  was  a  disturbance  by  the  lessor,  who  pleaded  that  till  such  a  time  the  plaintiff  did 
quietly  enjoy,  but  then  he  cut  down  wood,  which  was  contrary  to   his  covenant,  and  then,  and  not 
before,  defendant  entered;  and  so  by  plaintiff 's  not  performing  his  covenant  the  defendant's  cove- 
nant ceased  to  oblige  him ;  whercunto  plaintiff  demurred. — The  question  was,  whether  the  defendant'* 
covenant  was  conditional  or  not  ?     And  judgment  was  given  for  the  plaintiff  that  the  covenant  was  not 
conditional:    Hays  v.  Bickerstaffe,  2  Mod.  Set.     On   the  subject  of  conditional   or  dependant  cove- 
nants, see  snpra,  page  168,  note  (q). 

(c)  See  supra,  page  166,  note  (i),  on  the  subject  of  torlious  eviction,  or  eviction  by  a  stranger 


If 
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If  a  man  purchase  land  to  him  and  his  wife  and  his  heirs 
in  fee,  and  then  make  a  lease  for  years  of  it  to  /.  S.  and 
covenant  for  him,  his  executors  and  assigns,  that  the  les- 
see, his  executors  and  assigns,  shall  quietly  hold  and  enjoy 
the  premises  without  the  let  of  the  lessor,  his  heirs  or 
assigns,  or  any  other  person  by  or  through  his  or  their 
means,  title  or  procurement,  and  after  the  lessor  doth  die, 
and  his  wife  doth  enter  and  disturb;  in  this  case  and  by 
this  means  the  covenant  is  broken  (d).  And  so  it  is  also, 
if  A.  purchase  land  of  B.  to  have  and  to  hold  to  A.  for  life, 
the  remainder  to  C.  the  son  of  A.  in  tail,  and  after  A.  doth 
make  a  lease  of  this  land  to  D.  for  years,  and  doth  covenant 
for  the  quiet  enjoying  as  in  the  last  case,  and  then  he 
dieth,  and  then  C.  doth  oust  the  lessee ;  in  this  case  this 
was  held  to  be  no  breach  of  the  covenant  (<?).  So  likewise 
if  A.  be  seised  of  white  acre  in  fee,  and  take  to  wife  B. 
and  then  make  a  lease  of  it  to  C.  with  such  a  covenant  as 
before  for  the  quiet  enjoying,  and  then  A.  doth  die,  and 
after  B.  doth  recover  dower ;  by  this  the  covenant  is 
broken,  and  yet  if  the  mother  of  A.  recover  dower  and 
oust  the  lessee,  contra.  So  also  if  a  tenant  in  tail  doth 
make  a  lease  with  such  a  covenant,  and  his  issue  doth  dis- 
turb the  lessee;  this  is  no  breach  of  the  covenant.  And 
yet  if  the  lessor  be  the  cause  of  the  gift  in  tail,  or  procure 
the  disturbance,  this  may  be  a  breach  of  the  covenant. 
And  so  also  it  is  where  a  man  is  seised  of  land  in  fee,  and 
he  doth  make  a  lease  with  such  a  covenant,  and  afterwards 
he  doth  die,  and  then  his  heir  is  in  ward  by  reason  of  a 
tenure,  and  hereby  the  lessee  is  disturbed ;  it  seems  this  is 
no  breach  of  the  covenant. 

If  one  covenant  that  the  wife  he  is  about  to  marry  shall 
quietly  enjoy  all  her  goods,  and  that  the  covenantee  shall 
take  it  into  his  possession,  and  the  husband  doth  only  take 
the  goods  and  keep  them  in  his  possession;  this  is  no 
breach  of  the  covenant. 

If  a  covenant  be  for  the  quiet  enjoying  against  all  per- 
sons but  the  king  and  his  successors ;  and  the  patentee  of 
the  king  do  disturb ;  this  is  a  breach  of  this  covenant. 

If  two  make  a  lease,  and  covenant  that  the  lessee  shall 
enjoy  the  land  without  the  let  of  them  or  any  other,  and 
one  of  them  alone  doth  disturb  the  lessee ;  this  is  a  breach 
of  the  covenant. 

If  a  lessee  grant  and  assign  all  the  land  contained  in  his 
lease  to  A.  and  doth  covenant  with  him  that  he  hath  not 
done  any  act  or  thing  by  which  the  grant  or  assignment 
might  be  impaired,  but  that  the  assignee  his  executors,  &c. 

(d)  For  she  claims  by  the  means  of  the  baron,  and  she  is  therefore  within  the  covenant :  Cro.  Jac, 
657.  Palm.  339.  S.  C. 

(c)  There  appears  to  be  an  inconsistency  in  the  last  stated  cnce.  The  case  put  immediately  before, 
is  a  case  in  which  the  covenant  is  said  to  he  broken.  The  case  last  put  begins  by  saying,  "  and  so  it  i* 
"  also,  &c."  which  must  mean,  "  and  so  the  covenant  is  also  broken  if,  &c.''  yet  after  stating  the 
circumstances  of  the  case,  it  concludes  by  saying,  "  this  was  held  to  be  nn  breach  of  the  covenant." 
It  is  conceived,  however,  that  the  covenant  ;'s  broken  ;  for  there  is  the  same  reason  for  holding  that 
the  covenant  is  broken  in  this  case  as  in  the  former.  The  breach  indeed  is  conceived  to  fall  fully  both 
•within  the  letter  and  spirit  of  the  covenant;  for  the  (]istuiba:-ice  by  C.  is  clearly  a  disturbance  by  a 
person  who  claims  by  means,  or  by  the  procure.ment,  of  the  covenantor. 

may 
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may  enjoy  it  against  all  persons,  and  before  this  time  the 

wife  of  the  lessor  had  recovered  and   had  execution  of  a 

third  part  of  this  land  for   her  dower;  in  this  case  this 

*  is  no  breach  of  the  covenant,  for  the  words  [but  that,  &e.]      *  P.  172. 

do  refer  to  the  former,  and  are  not  absolute  (/). 

If  A.  grant  the  bailiwick  of  W.  to  B.  for  life,  and  B.  as- 
sign it  to  C.  for  three  years,  and  after  to  D.  and  C.  doth 
covenant  with  D.  that  he  will  not  do,  or  suffer  to  be  done, 
any  act  during  the  said  three  years  by  which  the  grant 
made  by  A.  may  be  forfeit,  but  that  after  the  three  years 
ended  he  may  enjoy  it  in  as  ample  manner  as  C*.  did,  or 
might  have  done,  without  any  act  by  C.  and  after  the 
three  years  ended,  C.  doth  execute  a  process  there,  and 
thereby  incroach  upon  the  office ;  this  is  no  breach  of  the 
covenant. 

If  A.  grant  land  to  B.  and  his  heirs  rendering  ten  pounds 
rent,  and  B.  doth  sell  the  land  to  (7.  and  his  heirs,  and 
doth  covenant  with  C.  that  from  such  a  day  he  shall  enjoy 
it  discharged  of  all  incumbrances,  and  before  that  day  a 
common  recovery  is  had  against  C.  in  which  A.  is  vouched, 
and  this  is  to  the  use  of  C.  and  his  heirs,  supposing  hereby 
the  rent  had  been  gone  which  is  not  so;  in  this  case  the 
covenant  is  broken,  for  this  rent  is  an  incumbrance. 

If  a  lease  be  made  of  land  for  years,  and  the  lessee  de- 
vise it  to  his  wife  durante'viduitate,  and  after  to  his  son, 
and  he  in  reversion  doth  sell  the  fee  to  the  woman  during 
the  widowhood,  and  doth  covenant  that  the  land  is  dis- 
charged of  all  former  sales,  rights,  titles,  charges :  in  this 
case  the  covenant  is  broken  at  the  first  by  reason  of  the 
possibility  of  the  son. 

If  A.  grant  white  acre  to  B.  and  covenant  that  I?,  shall 
enjoy  it  against  all  incumbrances,  and  C.  doth  disturb  him 
in  the  taking  of  common  there,  and  this  is  a  common 
which  is  against  common  right,  and  which  he  hath  by  pre- 
scription :  in  this  case  it  seems  this  is  a  breach  of  the 
covenant.  But  if  it  be  of  a  common  that  is  of  common 
right,  contra  (</). 

If  A.  covenant  with  B.  before  Easter  to  make  him  a 
good  sure  estate  of  land,  discharged  of  all  former  bargains, 
leases  and  incumbrances  whatsoever  (leases  or  grants  for 
life,  or  years,  reserving  the  ancient  rent,  during  the 
term,  only  excepted),  and  A.  after  this,  and  before  the 
estate  made,  doth  make  a  grant  of  all  or  part  of  tho  land 
reserving  the  old  rent,  it  seems  this  is  no  breach  of  tho 
covenant. 

If  one  make  a  lease  to  /.  S.  for  years,  and  covenant  with 
him  that  upon  the  surrender  of  that  lease  he  will  make 
him  a  new  lease,  and  the  lessor,  before  /.  S.  can  make  any 

(/)  The  former  covenant  is  restrained  or  confined  to  the  acts  of  {he  covenantor ;  and,  generally 
speaking,  where  the  first  of  a  chain  of  covenants  contains  restrictive  words,  and  ail  the  covenai.is 
have  one  and  the  same  common  object,  the  restrictive  words  in  the  first  of  the  chain  of  covenants  will 
be  considered  as  extending  to  them  all:  see  Browning-  v.  (fright,  2  Bos.  &  Pull.  13.  How  ell  \.  Richards, 
11  East.  T.  II.  t>33.  A'erriM  v.  Munns,  S  Lev.  46,  and  see  8  East.  T.  R.  89,  and  3  Bos.  &  Pull.  57-1 :  ar.d 
see  more  fully  infra,  page  177,  note  (d),  on  the  subject  of  limited  or  restrained  covenants. 

(g-)See  further  as  to  covenants  free  from  incumbrances,  Vin.  Abr.  Covenant  (A.  a.)  jWpod,  415. 
Gilb.  Covenant,  ch.  31. 

s  surrender, 
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surrender,  doth  sell  away  the  reversion,  or  make  a  lease 
to  another  of  the  land,  and  so  disable  himself,  this  is  ipso 
facto  a  breach  of  the  covenant,  without  any  surrender 
made  by  the  lessee,  which  in  this  case  is  not  needful. 
For  Lex  neminem  cogit  ad  vana  fy  in  nt ilia  peragenda.  So 
if  one  be  seised  of  land  in  fee,  and  covenant  to  make  a 
*  P.  173.  feoffment  of  it  to  /.  8.  by  *  a  day  upon  request,  and  the 
covenantor  before  the  day  doth  make  a  feoffment  of  it  to 
another,  and  then  doth  die  before  any  request  made  to 
him ;  in  this  case  the  covenant  is  broken. 

If  A.  covenant  with  B.  to  make  such  assurance  as  B.  or  Dier  338. 
as  the  counsel  learned  of  B.  shall  devise,  and  B.  tender  Co-  2'  3> 
such  an  assurance  to  A.  to  seal,  and  ^4.  doth  refuse  or 
delay  to  seal  it ;  this  is  a  breach  of  the  covenant. 

If  A.  doth  covenant  with  B.  C.  D.  and  E.  to  make  them  Bro.  Covenant 
a  feoffment  such  a  day,  and  they  come  to  the  land  at  the  3. 
time  /to  take  it,  and  A.  doth  not  make  the  feoffment;  by 
this  the  covenant  is  broken.    And  so  also  if  B.  and  C.  only, 
or  one   of  them,  doth  come  to  the  land;  for  it  may  be 
made  to  any  of  them  in  the  name  of  the  rest.     But  if  none 
of  them  come  to  the  land,  albeit  the  feoffor  never  come, 
there  it  seems  the  covenant  is  not  broken. 

If  A.  covenant  with  B.  before  Easter  next,  to  assure  his  Curia  B.R. 
house  to  him  and  K.  his  wife,  during  the  life  of  /.  S.  and 
A.  surrender  his  house  to  the  use  of  B.  and  such  person 
as  K.  shall  name,  at  the  request  of  Ji.  in  this   case   the 
covenant  is  broken,  for  this  is  no  performance  of  it. 

To  repair.  If  one  covenant  to  repair,  sustain  and  amend  a  house,  Dier  324. 

and  the  house  is  burnt  by  the  negligence  of  the  covenantor 
and    not  repaired   again;    this   is  a  breach  of    this  co- 
venant (A).     And  if  the  lessee  covenant  for  him   and  his 
executors  to  repair  at  his  own  costs  (the  principal  timber, 
not  hurt,  nor  in  decay  for  lack  of  reparations  or  otherwise  Fitz.  Covenant 
in  default  of  the  lessee  or  his  executors  only  except),  and  29.  Co.  5.  i&. 
he  die,  and  afterwards  the  house  is  burnt  in  default  of  the  ^-  Nt  B-  * k>- 
executors;  in  this  case  the  covenant  is  broken,  and  the  p°'rk!sect. 
executors  may  be  charged  (i).  738.  Dier  33. 

If  one   covenant  to  leave  a  wood  in  the  same  plight  he  Plow.  29. 
finds  it,  and  he  cut  down  trees  ;  in  this  case  the  covenant  40  ^ 
is  broken  presently,  for  it  is  now  become  impossible  to  be 
performed  by  his  own  act :  but  if  in  this  case  some  of  the 
trees  be  blowed  down  with  the  wind,  or  the  like,  by  this 
the  covenant  is   not  broken,  for  it  is  now  become  impos- 
sible to  be  done  by  the  act  of  God,  and  in  this  case  the 
covenantor  is  not  bound  to  supply  it  (K).     And  so  likewise 

(A)  Where  a  lessee  of  a  house  covenants  to  repair  generally,  without  any  exception  of  destruction 
or  damage  by  fire,  he  is  bound  to  rebuild  in  case  the  house  is  burnt  down,  as  the  act  of  the  ti ./Inn. 
c.  31,  does  not  apply  to  such  a  case.  Balfour  v.  Wilton,  1  Durnf.  &  East's,  T.  R.  ;>10.  Chesterfield  v. 
Bolton,  Com.  Rep.  657.  Buttock  v.  Dommeit,  6  T.  R.  650.  Compton  v.  Allen,  Sty.  162.  Monk  v.  Cooper, 
S  Anst.  687.  Holtzapfd  v.  Baker,  18  Ves.  115.  If  however,  notwithstanding  such  a  covenant  on  tl»f 
part  of  the  lessee,  there  should  be  a  covenant  on  the  part  of  the  lessor  to  insure  to  a  certain  amount, 
and  to  layout  the  money  in  re-building,  this  latter  covenant  would,  it  is  presumed,  be  a  ground,  in 
equity,  of  relieving  the  lessee  from  his  covenant  to  the  extent  of  the  sum  covenanted  to  be  insured 
by  the  lessor. — In  the  covenant  to  repair  by  the  lessee,  it  is  usual  to  insert  an  exception  in  the  case 
of  damage  by  fire  or  other  inevitable  accident. 

Ci)  De  boiiis  testatorix  t unt urn.     St-e  Dyer,  324  b.  page  157,  notes  ((])  and  (s). 

(A;)See  supra,  page  133,  note  (b\  and  as  to  conditions  becoming  impossible  by  tlie  act  of  God. 
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of  a  covenant  to  repair  houses,  or  if  one  covenant  to 
sustain  houses,  or  sea  banks,  or  covenant  to  leave  them 
in  as  good  case  as  one  doth  find  them,  and  the  houses  be 
burnt,  or  thrown  down  by  tempest,  or  the  like,  or  the 
banks  be  overthrown  by  a  sudden  flood,  or  the  like  acci- 
dent ;  in  this  case  the  covenant  is  not  broken  by  this  ac- 
cident only ;  but  if  the  covenantor  doth  not  repair  and 
makeup  these  things  again  in  time  convenient,  the  covenant 
will  be  broken  (/).  And  if  houses  be  let  to  me  for  years, 
and  I  covenant  to  leave  them  in  as  good  plight  as  I  find 
them,  and  I  throw  down  the  houses,  this  is  no  breach  of 
the  covenant,  for  I  may  re-edify  them,  *  and  therefore  *  P.  174. 
no  action  will  lie  upon  this  covenant  until  the  end  of  the 
term. 

If  one  covenant  to  repair  a  house  before  a  day,  and  it 
happen  the  plague  is  in  the  house  before  and  until  the  day ; 
and  thereby  it  is  not  done  ;  in  this  case  the  covenant  is 
not  broken,  for  this  will  excuse ;  but  then  it  must  be  done 
in  convenient  time  afterwards,  for  otherwise  the  covenant 
will  be  broken. 

If  a  lessee  covenant  to  do  all  the  reparations  of  a  house 
demised,  at  his  own  costs  and  charges,  and  he  cut  trees 
upon  some  of  the  ground  demised  to  amend  the  house;  it 
seems  this  is  a  breach  of  his  covenant  (m). 

If  one  covenant  to  pay  money  at  five  several  days,  and  To  pay  mo- 
he  fail  of  payment  the  first  day  ;  by  this  the  covenant  is  "ey- 
broken  (11). 

If  one  take  land  sowed,  or  a  stock  of  cattle  in  lease  for,  To  leave  a 
years,  and  the  lessee  covenant-to  leave  it  in  as  good  plight  stock,  &c. 
as  he  doth   take  it;  in   this  case  he  must  leave  it  sowed 
again,  and  if  any  of  the  cattle  die,  he  must  make  up  the 
number,  otherwise  he  doth  break  his  covenant. 

If  a  corporation  do  covenant  not  to  take  toll,  and  their  Not  to  take 
common  officer  appointed  for  that  purpose  doth  take  it ;  toll, 
this  is  a  breach  of  the  covenant. 


(/)  Although,  generally  speaking,  where  damage  is  done  by  the  act  of  God,  as  in  the  cases  put 
above,  the  law  does  not,  of  its  own  operation,  hold  the  lessee  liable  either  in  an  action  of  waste  or 
otherwise,  yet  if  he  expressly  stipulates  to  keep  sea  banks,  &c.  in  repair,  and  any  inevi,t;ible 
injury  should  be  done  to  them,  there  he  is  liable  to  make  good  the  injury  ;  for  where  a  party  by  his  owu 
contract  imposes  a  duty  upon  himself  he  will  be  bound  to  perform  it.  See  Brecknock  Navigation  Com' 
jiainj  v.  Pritchard,  6  T.  R.  750.  Paradise  v.  Jane,  Dyer,  33.  Allen,  37. 

(m)  See  last  page  note  (h),  on  the  subject  of  covenants  to  repair  houses. 

(n)  An  action  of  covenant  lies  upon  the  first  default,  but  an  action  of  debt  will  not  lie  till  the  last. 
See  3  Co.  22  a.  and  see  Rudder  v.  Price,  1  Hen.  Bla.  547.  In  Co.  Lit.  292  b.  a  distinction  is  taken 
between  a  debt  due  by  contract  or  bond,  [though  query  in  the  case  of  the  bond,  and  see  subsequent  pai  t 
of  the  note]  and  a  debt  due  by  recognizance  ;  for  if  a  recognizance  be  to  pay  money  at  five  several 
days,  after  the  first  day  of  payment  and  default,  execution  may  be  taken  on  the  recognizance  for 
the  whole  sum,  it  being  in  the  nature  of  several  judgments.  And  in  the  case  of  a  bond  with  a  penalty 
for  payment  of  several  sums  at  different  times,  an  action  of  debt  for  the  penalty  of  the  bond  will  lie 
immediately  upon  any  of  tiie  sums  not  being  paid,  and  that  although  the  condition  of  the  bond  does 
not  in  express  terms  provide  that  the  bond  should  be  in  force  in  default  of  payment  of  any  of  the  sums. 
Coutes  y.  Hewitt,  iWils.  80.  and  Hallelt  v.  Hodges,  ibid,  and  see  1  Selw.  513.  and  Say.  Kep.  29.  But 
the  obligee  would  be  restrained  from  taking  out  execution  from  time  to  tiir.e  for  mure  than  the  sum 
actually  due.  In  the  case  of  a  mere  covenant  or  promise  to  pay  money  by  instalments,  and  also  in  the 
case  of  an  award  directing  money  to  be  paid  by  instalments,  if  an  action  is  brought  upon  one  in- 
stalment becoming  due,  no  more  can  be  recovered  by  such  action  than  the  instalment  which  is  due; 
and  in  order  to  recover  any  future  instalment,  a  fresh  action  must  be  brought.  Cooke  v.  Wlwrtcwd, 
t  Minimi.  Kep.  337.  Milles  \.  Qlilles,  Cro.  Car,  241. 
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OF  A  COVENANT. 

If  A.  covenant  with  B.  to  build  a  house  by  a  day,  and 
B.doth  forbid  him,  and  thereupon  he  doth  forbear  to  do 
it,  and  doth  it  not;  in  this  case  the  covenant  is  broken, 
for  this  will  not  excuse  him  :  But  if  he  do  by  any  actual 
impediment  hinder  him,  or  be  the  cause  why  the  thing  is  not 
done,  then  the  not  doing  of  it  is  no  breach  of  the  co- 
venant. And  therefore  if  a  lessee  covenant  to  cleanse  one 
of  the  ditches  in  the  land  demised,  and  the  lessor  enter 
upon  the  land  itself,  and  keep  out  the  lessee,  and  he  doth 
not  cleanse  the  ditch  by  the  time ;  by  this  the  covenant  is 
broken  :  But  if  in  this  case  the  lessor  do  by  force  keep  the 
lessee  out  of  the  ditch  or  place  itself,  contra. 

\$A.  and  B.  be  joint-tenants  of  a  shop,  and  A.  covenant 
with  B.  that  he  and  his  assigns  shall  have  free  ingress  and 
egress  in  and  out  of  the  shop,  and,l.  doth  appoint  C.  his 
servant  to  enter  as  servant  to  him  and  to  occupy  in  common 
with  A.  and  this  servant  doth  expel  the  servant  of  B. ;  in 
this  case,  this  is  a  breach  of  the  covenant. 

If  A.  covenant  with  B.  that  B.  shall  come  four  times  a 
year  into  the  house  of  A.  without  being  ousted  byyl.  and 
A.  when  he  doth  see  B.  coming,  doth  shut  the  doors  and 
windows,  and  doth  not  suffer  B.  to  come  in ;  by  this  the 
covenant  is  not  broken  (o). 

If  A.  covenant  with  B.  to  marry  the  daughter  of  B.  make 
a  feoff'ment,  or  do  any  other  act  to  C.  (who  is  a  stranger  to 
the  covenant),  and  A.  doth  tender  it  and  offer  to  do  as  much 
as  doth  lie  *  in  his  power,  but  the  stranger  doth  refuse 
it,  and  thereby  it  is  not  done ;  yet  this  doth  not  excuse, 
but  the  covenant  is  broken.  But  if  the  covenant  be  to  do 
any  such  act  to  the  covenantee  himself,  and  the  covenantor 
tender  it  and  the  covenantee  refuse  it ;  by  this  the  covenant 
is  performed  (p). 

See  more  in  the  last  question,  and  in  Obligation,  Numb. 
7,  R,  0,  and  in  Condition,  Numb.  9,  10. 

Any  one  that  is  party  to  the  deed  to  whom  the  covenant 
is  made,  may  take  advantage  of  the  covenant,  but  not  a 
stranger;  for  if  A.  covenant  with  B.  to  do  an  act  to  C.  who 
is  no  party  to  the  deed,  and  he  doth  it  not,  B.  and  not  C. 
must  sue  him  upon  this  breach  (//). 

If  a  lease  be  made  of  land  to  a  husband  and  wife  for 
years,  and  the  lessor  doth  enter  upon  the  land  ami  put 
them  both  out,  or  the  one  of  them  after  the  death  of  the 
other,  in  this  case  both  of  them  whilst  they  both  live,  and 
the  survivor,  after  the  deatli  of  one  of  them,  may  have 
this  action  of  covenant  upon  the  covenant  in  law.  So  if  a 
wardship  be  granted  to  a  woman  by  deed,  and  she  take  a 
husband  and  die;  the  husband  shall  have  advantage  of  this 
covenant  in  law  made  by  the  word  [grant]  if  he  be  dis- 
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(o)  Qncry,  in  case  &  specific  day  is  appointed  for  coming  into  the  house,  and  the  covenantee  is  forcibly 
prevented  from  doing  so,  would  not  this  he  a  breach  of  the  covenant? 

(p)  The  same  reason  it  is  presumed  exists  for  the  above  distinction,  as  in  the  case  ofa  conveyance 
upon  condition  to  do  an  act  to  a  stranger,  who  upon  tender  icfuses  ;  and  to  do  an  act  to  the  person 
creatins;  the  condition,  and  who  upon  tender  refuses.  See  Co.  Lin  209.  (a). 

(q)  If/J.  should  refuse  to  sue,  a  court  of  equity,  it  is  apprehended,  upon  his  bring  properly  Indem- 
nified, would  compel  him  to  allow  C.  to  make  use  <»f  his  name.  Or  if  lie  should  release  without  the 
consent  of  C.,  equity,  it  is  presumed,  would  set  aside  the  release.  Com.  Dig.  Chancery  (2  X). 
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turbcd.  So  if  one  by  the  words  [demise  or  grant]  lease 
land  to  a  woman  sole  for  years,  who  taketh  a  husband  and 
dieth;  in  this  case  if  the  husband  be  disturbed,  he  shall 
take  advantage  of  this  covenant  in  law. 

Dicr  338.  If  a  feoffmcnt  be  made  in  fee,  and  the  feoffor  doth  co-  Heir, 

venant  to  warrant  the  land,  or  otherwise,  to  the  feoffee 
and  his  heirs ;  in  this  case  the  heir  of  the  feoffee  shall 
take  advantage  of  this  (r).  As  if  A.  covenant  with  B.  and 
his  heirs,  to  infeoff'U.  and  his  heirs,  of  land,  and  B.  die 
before  it  be  done,  in  this  case  his  heirs  shall  take  advantage 
thereof  (.s).  And  \iA.B.  and  C.  have  lands  in  coparce-  t 
nary,  and  they  purchase  other  lands  in  fee,  and  they  co- 
venant each  to  other  his  heirs  and  assigns,  to  make  such 
covenant  to  the  heir  of  him  that  shall  die  first,  of  a  third 
part,  as  he  shall  devise,  in  this  case  the  heir,  not  the  ex- 
ecutor, shall  take  advantage  of  the  covenant. 

Executors   and  administrators   shall   take  advantage  of  Executor*  and 
inherent   covenants,   albeit  they  be  not  named  (t).      And 
therefore  if  A.  covenant  to  do  a  thing  to  B.  and  do  not  name 

o 

his  executors  or  administrators,  and  it  be  not  done,  it 
seems  the  executors  or  administrators  ofU.  may  have  an 
action  of  covenant  for  the  not  doing  of  it.  As  if  one  co- 
venant with  /.  S.  to  pay  him  money  at  Michaelmas,  and 
do  not  say  to  his  executors,  &c.  and  he  die  before  the 
time;  in  this  case  his  executor  or  administrator  shall 
take  advantage  of  this  covenant  and  may  recover  the 
money. 

Grantees  of  reversions  shall  have  the  like  advantage  Assignee  or 
against  fermors  (by  action  only)  for  any  covenant  or  agree-  grantees, 
ment  contained  *  in  their  lease,  as  the  lessors,  their  heirs  *  P.  176. 
or  successors  might.  And  so  also  shall  lessees  against 
grantees  of  reversions  (recoveries  in  value  excepted)  by 
the  statute  of  32  H,  8.  cap.  34.  And  herein  (as  in  the  case 
of  a  condition  before)  a  difference  is  taken  between  co- 
venants that  are  inherent,  and  covenants  that  are  collateral. 
For  the  covenants  whereof  grantees  by  this  statute  shall 
take  advantage  are  inherent  covenants,  i.  c.  such  covenants 
as  do  concern  the  thing  granted  and  tend  to  the  snpporta- 
tipn  of  it:  as  where  a  lessee  for  life  or  years  doth  covenant 
with  his  heirs  to  keep  the  houses  demised  in  good  repara- 
tions, or  the  like,  and  after  the  lessor  doth  grant  away 
the  reversion  of  all,,  or  part  of  the  houses  to  /.  S.,  in  this 
Mich.  8  Jac.  case,  /.  S.  shall  take  advantage  for  any  breach  of  the  co- 
Vhne's  case.  venant  in  his  time,  but  not  for  any  breach  before  the  time 
the  reversion  was  granted.  But  if  the  lessee  doth  cove- 

(r)  And  where  the  covenant  relates  to  the  inheritance,  and  is  such  as  runs  with  the  land,  though  the 
covenant  be  with  the  lessor,  his  executors  and  administrators,  without  naming  the  heir,  yet  the  heir 
shall  have  an  action  of  covenant  for  breach.  2  Lev.  92,  Laugher  v.  Williams.  So  where  the  covenant 
relates  to  the  inheritance  and  runs  with  the  land,  if  there  has  been  a  breach  of  it  in  the  covenantee's 
life-time,  the  heir,  (as  the  damage  accrues  to  him,)  has  a  preferable  right  to  the  executors  to  sue  on  the 
covenant.  King  v.  Jones,  1  Marsh.  107.  4  Maul.  &  Selvv.  188.  and  sec  Kin%<!»nv.  Xottli;  4. "Maul,  fc 
Selw.  53.  On  the  subject  of  covenants  running  with  the  land,  sou  further,  infra,  page  177,  note(d). 

(s)  The  heir  of  B.  would  have  a  right,  in  equity,  to  call  upori/i.  for  a  specific  performance  of  his  co- 
venant ;  or  he  might  sue  upon  it  at  law  for  damages. 

(4)  The  executor,  although  lie  is  not  named,  shall  have  an  action  of  covenant  in  all  such  cases  l>y 
the  common  law,  because  he  is  privy,  ;tinl  ^no.Uim  »t<><l<>  n  party,  as  lie  ri<pro>ents  the  person  ot  the?- 
tcMator  more  than  the  heir.  Co.  Lit.  'JUtJ,  'JO'.)  a.  See  fiirtlu  r  i;i  Gilb.  Lav.  of  Covenant",  312. 
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nant  with  his  lessor  and  his  heirs  to  pay  him  a  sum  of 
money,  or  make  him  a  feoffment,  or  the  like,  and  then  the 
lessor  doth  grant  the  reversion  to  I.  S.  in  this  case  /.  S. 
shall  not  take  advantage  of  this  covenant :  and  yet  the 
executors  or  administrators  of  the  lessor  shall  take  ad- 
vantage of  this  covenant  (?*). 

Regularly  every  assignee  of  the  land  or  thing  demised  Co.  5.  IT. 
shall  take  advantage  of  inherent  covenants  ;  as  if  a  cove- 
nant be,  to  have  estovers  to  burn  in  the  house  demised,  or  to 
have  timber  to  repair,  or  if  the  covenant  be  that  the  lessor 
or  lessee  shall  repair,  or  the  like.  And  therefore  of  these 
assignees  in  deed,  and  in  law,  assignees  of  assignees  in 
infinitum  shall  take  advantage,  and  assignees  of  executors 
or  administrators,  tenants  by  statute,  or  elegit,  or  after  a 
sale  upon  a.  fieri  facias,  a  husband  in  the  right  of  his 
wife;  anyone  of  these,  and  any  other  that  shall  come 
lawfully  to  a  term  unto  which  such  a  covenant  is  incident, 
albeit  he  be  not  named,  yet  may  he  take  advantage  of  it  (a;). 

If  a  lease  for  years  be  made  to  /.  S.  by  the  words  [demise  Co.  4.  so. 
or  grant]  and  the  lessee  assign  this  over  to  /.  D.,  in  this  Di«r.  257. 
case  /.  D.  may  take  advantage  of  the  covenant  in  law,  and  jptz'  Coycnant 
bring  an  action  against  the  lessor  if  he  be  disturbed. 

If  a  lease  for  years  be  made  of  land,  and  the  lessor  doth  Co.  3.  63. 
covenant  with  the  lessee  and  his  assigns  to  do,  or  not  to  F.  N.  B.  145. 
do,  something;  in  this  case  an  assignee  by  word  (y),  or 
an  assignee  by  deed,   may  take  advantage  of  this   cove- 
nant (z). 

If  two  coparceners  make  partition  of  land,  and  the  one  Co.  super  Lit. 
of  them  doth  covenant  with  the  other  to.  acquit  her  and  385.  Co.  5.  23, 
her  heirs  of  a  suit  that  issued  out  of  the  land,  and  the  18t 
covenantee  doth  alien  her  part  to  a  stranger;  in  this  case 
the  alienee  shall  have  the  same  advantage  for  acquittal  of 
the  land,  as  the  covenantee  had.  So  if  A.  be  seised  of  the 
manor  of  B.  whereof  a  chapel  is  parcel,  and  a  prior  with 
the  consent  of  his  convent  had  covenanted  with  A.  and  his 
*  P.  177.  heirs  *  lords  of  the  manor,  to  celebrate  divine  service  in  the 
chapel,  and  after  A.  had  sold  the  manor;  in  this  case  the 
vendee  or  assignee  of  the  manor,  should  have  had  the 
same  advantage  of  the  covenant  the  vendor  had.  But  if 
the  lord  had  sold  the  chapel,  the  assignee  of  the  chapel 
should  not  have  taken  advantage  of  the  covenant.  And  if 
a  covenant  be  to  say  divine  service  in  the  chapel  of  a 
stranger;  in  this  case  the  assignee  of  the  manor  in  which 
the  chapel  is,  shall  not  take  advantage  of  the  covenant  (a). 


(u)  See  supra,  page  140,  note  (y),  as  to  cases  in  which  the  grantee  of  a  reversion  may  under  the 
act  of  the  32  Hen.  8.  c.  S.  take  advantage  of  the  breach  of  a  condition. 

(or)  See  Moor,  242.     Godb.  270.     Prec.  in  Chan.  39. 

(y)  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3.  a  writing  is  necessary  to  the  assignment  of  any  interest 
in  lands. 

(z)  See  further  in  what  cases  an  assignee  shall  take  advantage  of  a  covenant,  Cro.  Eli/,.  373.  Cro. 
Car.  137.  Bro.  Abr.  Covenant,  pi.  45.  Com.  Dig.  Covenant(B.  3.)  Vin.  Abr.  Covenant  (K.)  Bac.  Abr. 
Covenant  (E.  5.) 

(rt)  See  more  fully  who  shall  take  advantage  of  a  covenant  and  who  not.  Com.  Dig.  Covenant  (B.) 
1  AVood.  377.  Vin.  Abr.  Covenant  (H.)  Gilb.  Law  oi"  Covenants,  2'J-l.  3iy.  323.  Bar.  Abr.  Core- 
nant(E.) 

Regularly 


CHAP.  vii.  OF  A  COVENANT.  177 

Co.  5. 16. 17.        Regularly  all  those  that  do  seal  and  deliver  the  deed  (6),  9.  Who  shall 
and  are  named  and  bound  by  the  express  words  of  the  co-  be  bound  and 
venant,  whether  the-  covenant  be  collateral  or  inherent,  cuarse  bv  a 
are  bound  by  the  covenant  contained  in  the  deed;  and  against wiiom 
therefore  if  heirs,  executors,   administrators,    or  assigns  a  writ  of  cove- 
be  named  in  the  covenant,    for  the  most  part  they  are  nant  Jotn  lie : 
bound  by  the  covenant  (c).      And  in  all  cases  of  inherent  n"£wherc'  ol 
covenants  also,  where  a  man  doth  covenant  for  himself 
only,  and  doth  not  name  his  executors  and  administrators,  Executors,  ad- 
or  either  of  them :  they  are  bound  and  may  be  charged  ministrators. 
by  the  covenant  notwithstanding.     And  in  some  cases  the 
law  is  so  also  for  collateral  covenants.     And  in  most  cases 
of  inherent  covenants   that  tend  to  the  support  of    the 
thing  granted  (in  respect  of  which  it  is  presumed  the  lessor 
took  the  lessee  for  the  land) ;  such  as  have  the  land,  albeit 
they  be   neither  executors  nor  administrators  or  either  of 
,them,  but  assignees,  &c.  shall  be  charged  by  the  covenant 
though  they  be  not  nan^^d,  for  these   covenants  are  said 
to  run  with  the  land  (d). 

If 


(6)  A  covenant,  properly  speaking,  can  only  be  created  by  deed,  though  it  may  either  be  by  d«ed- 
poll  or  by  indenture;  (l  Roll.  Abr.  517.  Fitz.  Nat.  Brev.  145,)  though  in  the  case  of  a  deed-poll  the 
party  must  be  named  in  it.  Green  v.  Home,  1  Salk.  197.  But  although  the  covenant  must  be  contained 
in  a  deed,  yet  where  lands  are  conveyed  by  indenture  and  the  grantee  accepts  the  deed  and  enters 
upon  the  lands,  he  will  be  bound  by  the  covenants  contained  in  it,  although  he  does  not  execute  it. 
1  Inst.  231  a. 

(c)  Assignees,  it  is  conceived,  are  not  bound  except  in  the  case  of  covenants  which  run  with  the 
land  ;  but  it  is  apprehended  a  court  of  equity,  where  an  assignee  had  notice  of  a  covenant  in  which 
assignees  were  expressly  named,  would  compel  him  to  perform  the  covenant  although  it  did  not  run 
with  the  land.     Bat  where  a  covenant  runs  with  the  lands,  an  assignee  is  entitled  to  the  benefit  of  a 
covenant  though  it  was  entered  into  with  the  covenantee  and  his  heirs  only.    See  Spencer's  case,  5  Rep. 
16.     Bally  v.  Willis,  3  Wils.  25.     Co.  Lit,  384  b. 

(d)  In  order  to  a  covenant's  running  with  the  land,  it  is  not  enough  that  it  concerns,  tr  relates  to,  the 
land,  but  it  is  necessary  that  there  should  be  privity  of  estate,  between  the  covenantor  and  covenantee. 
The  case  of  Itouch  v.  Wadham,  6  East  Rep.  289,  is  an  important  one  upon  this  point.     In  this  case, 
an  estate  was  conveyed  to  A.  (a  trustee  to  uses),  to  such  uses  as  B.  (a  purchaser)  should  appoint,  and 
in  default  of  appointment  to  the  use  of  himself  jn  fee  :  and  by  the  purchase-deed  B.  covenanted  for 
himself,  his  heirs  and  assignt,  to  pay  a  perpetual  fee-farm  rent  to  the  vendors  their  heirs  and  as- 
signs. B.  afterwards  sold  the  estate,  and  by  indentures  of  lease  and  release,  A.  (the  trustee  to  uses), 
bargained,    sold,   and  released,  and  B.  (the  purchaser  under  the  former  conveyance),  bargained, 
sold,  and   released,  and  alio  directed,  limited,  und  appointed  *  (blending  the  appointing  and  releasing 
parts  together,)  to  C.  and  D.  in  fee,  who  covenanted  with  B.  to  pay  the  fee-farm  rent  and  indemnify 
him  from  it.    Upon  a  question  whether  C.  and  D.  were  Jiable  to  an  action  upon  the  covenant  entered 
into  by  B.  to  pay  the  rent  as  his  (B.'s)  assignees,  it  was  held  that  they  were  not ;  on  the  ground  that 
there  was  no  privity  of  estate  between  B.  and  C.,  by  reason  of  the  conveyance  to  C.  and  D.  operating 
under  the  power  of  appointment,  and  not  taking  effect  out  of  the  estate  or  interest,  which  was  vested 
in  B.  in  default  of  appointment,  consequently  that  C.  and  D.   did  not  take  the  estate  of  B.  to  which 
his  covenant  was  annexed,  but  that  they  took  the  estate  of  the  person  who  sold  to  B.    In  the  above 
case,  the  covenant  entered  into  by  B.  was  entered  into  by  a  purchaser,  but  in  order  to  make   cove- 
nants entered  into  by  a  vendor  run  with   the  land,  privity  of  estate   between  the  first  and  a  subse- 
quent purchaser  is  equally  necessary  as  wliere  the  covenant  is  entered  into  by  a  purchaser.     From 


*  Where  a  person  has  both  a  power  and  an  interest,  (as  in  the  case  above  noticed)  and  the  in- 
strument by  which  he  conveys  the  estate  is  both  an  exercise  of  the  power  and  a  conveyance  of  the  in- 
terest, but  jn  consequence  of  its  being  informally  and  unskilfully  drawn  it  would  have  one  effect 
as  an  exercise  of  the  power,  and  another  as  a  conveyance  of  the  interest ;  generally  speaking,  in  a  case 
so  circumstanced,  the  instrument  shall  be  construed  to  operate  cither  as  an  exercise  of  the  power  or 
as  a  conveyance  of  the  interest  as  will  best  effect  the  intention  of  the  parties.  fSce  Cox  v.  Chamberlain, 
4  Ves.  (>5l.  The  rule  however  does  not  appear  to  have  been  attended  to  in  llic  above  noticed  case 
of  Roach  v.  n'adkam. 

the 
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If  a  feoffment,  or  lease  be  made  to  two,  or  to  a  iftan  Co.  super  Lit. 


and  his  wife,  and  there  are  divers  covenants  in  the  deed  to  231> 

i       Bro.  Covenant 

e   6.    Det.80. 

the  circumstance  of  it  frequently  happening  that  the  legal  estate  is  not  conveyed  by  the  vendor  him- 
self', but  by  virtue  of  a  power  of  appointment,  or  by  a  mortgagee  or  trustee  in  whom  it  is  vested, 
or  from  its  not  being  conveyed  to  the  purchaser  himself,  but  to  a  trustee  for  him,  cases  must  often 
occur  where  covenants  do  not  run  with  the  lands  ;  consequently  they  must  be  deemed  covenants  in 
#ross,  and  the  benefit  of  them  can  only  be  obtained  by  or  against  an  assignee  of  the  lands,  by  using  the 
uanic  of  the  covenantee  or  his  representatives  ;  and  even  by  this  mode,  if  the  covenantee  or  his  re- 
presentatives should  not  be  the  persons  who  sustain  any  damage  by  the  breach  of  the  covenant,  it  is 
presumed  that  damages  could  not  be  obtained  by  an  action  brought  in  their  names.  In  order  therefore 
to  avoid  the  consequences  which  may  arise  from  the  want  of  privity  of  estate  between  vendor 
and  purchaser,  the  vendor  should  always  put  himself  into  such  a  situation  so  that  this  privity 
of  estate  may  subsist  between  him  and  the  purchaser  :  and  where  covenants  are  entered 
into  by  the  purchaser  with  the  vendor,  which  are  intended  to  be  a  burden  upon  the  lands  or 
upon  the  owner  of  them  for  the  time  being,  there  the  vendor  should  require  that  the  purchaser  shonld 
take  a  conveyance  of  the  legal  estate  to  himself,  and  not  to  a  trustee  or  to  uses  to  bar  dower;  and  in 
such  a  case  the  vendor  should  previously  have  the  legal  estate  in  himself,  iii  order  to  convey  it  to  the 
purchaser. 

It  may  not  be  improper  to  take  some  notice  in  this  place  of  the  chain  of  covenants  usually  entered 
into  by  vendors  with  purchasers.  These  covenants  usually  are,  1st.  that  the  vendor  is  seised  in  fee  ; 
ydly.  that  he  has  power  to  convey;  Sdly.  for  quiet  enjoyment  by  the  purchaser  his  heirs  and  assigns; 
4thly  ;  that  the  lands  are  free  from  incumbrances  ;  and  lastly,  tor  further  assurance*. 

Where  a  vendor  has  a  power  of  appointment  and  subject  to  sueh  power  is  seised  in  fee,  there  the 
first  covenant  ought  to  be,  that  the  power  was  well  created,  and  is  subsisting  ;  and  the  other  covenants 
should  be  similar  to  those  entered  into  by  a  grantor  when  seised  in  fee.  As  to  the  covenant  for  quiet 
enjoyment  though  it  was  formerly  held,  that  it  extended  to  all  eviction  whatever,  (Mountford  v.  Cutcstiy, 
Dyer,  328  a.)  yet  it  seems  to  be  now  set!  led,  that  such  a  covenant  shall  not  extend  to  a  tortious  evic- 
tion, but  to  evictions  by  title  only  ;  for  if  a  purchaser  is  toitiously  evicted  or  disturbed  he  has  his 
remedy  at  law  ;  and  if  he  is  legally  evicted  he  has  his  action  on  the  covenant,  a  Saund.  178  a.  n.  jj. 
181  a.  n.  10.  Dudley  v.  Folliot,  3T.  R.  584.  Et  vide  Noble  v.  Smith,  1  H.  Bl.  3k  Vaugh.  122.  But 
where  a  person  covenants  for  quiet  enjoyment  against  a  particular  person  by  name,  there  the  vendor 
is  bound  to  defend  the  purchaser  against  the  entry  of  that  person,  whether  by  title  or  not.  /•'Wo-  v, 
Mupes,  Cro.Eliz.2ia.  Hob.  35.  Hayncs  v.  Dickerstajfe,  V;ni:?!i.  1  18.  -A  covenant  that  the  party  lias 
a  right  to  convey  extends  not  only  to  the  title  of  the  covenantor,  but  also  to  his  capacity  to  grant  the. 
estate.  Therefore  where,  upon  a  conveyance  by  a  man  and  his  wife,  the  husband  covenanted  that 
they  had  good  right  to  convey  the  lands,  and  the  wife  was  ui.der  age,  it  was  held,  that  the  covenant 
was  broken.  Nash  v.  Ashton,  Sir  T.  Jones,  195. 

•     The  above  covenants  are  real  covenants,  and  where  there  is   privity  of  estate  between  the  cove* 
nantor  and    covenatttee  they  pass  to  all   the  assignees  of  the  land,    who  may  maintain   actions 
upon  them    against   the  vendor  and  his  heirs.    Mvidlemore  v.  Goodall,    1  Kol.  Abr.  521.     Spencer 
v.  Buyes,  4  Ves.  370.     Covenants  for  the  title  are  generally  restrained  to  the  acts  of  the  vendor 
and   his  ancestors,  and  of  all  persons  claiming  under  them  :   and  although  where  there  arc  seve- 
ral covenants  of  distinct  natures,     it  has    been  held,  that  restrictive   words    annexed    to   one   of 
the  covenants  shall   not  control  the  generality  of  the  others,  though  they  all  relate   to   the  same 
land;  (3  Lev.  47.     Hughes  v.  Bennett,  Cro.  Car.  495.    S.  C.  T.  Jo.  403.     Cruyford  v.  Cruyford,  Cre. 
Car.  106;)  yet,  where  all  the  covenants  have  the  same  ohject,  and  restrictive  words  are   inserted 
in  the  first  of  them,  they  will  be  construed  as  extending  to  all  the  covenants,  although  tl:ev  are  distinct. 
3  Lev.  46.     Browning  v.  Wright,  2  Bos.  &  P.  13.     Et  vide  3  Bos.  &  P.  574.     Petes  v-Jirdcs,  Dyer, 
210.     Cro.  Jac.  615.  pi.  5.     Broughton  v.  Conway,  Dyer,  240.     Mo.  58.  cited  8  East,  89.     But  where 
relcasors  covenanted  that,  "  for  and  notwithstanding  any  act,  &c.  by  them,  or  any  or  either  of  them 
done  to  the  contrary,"  they  had  good  title  to  convey  certain  lands  in  fee  ;  and  also   that  they  or  some 
or  one  of  them,  "  for  nnd  notwithstanding  any  such  matter  or  thing  as  aforesaid,"  had  good  right, 
&c.  to  grant  ;  and  likewise   that  the   released   should  "  peaceably  and  quietly  enter,  hold,  and  enjoy 
the  premises  granted,  without  the  law/id  let  or  disturbance  of  the  releasors  or  their  heir*   or  assigns, 
or  of  or  by  any  other  person  or  persons  whatsoever  ;"  and  that  the  releasec  should   be  kept  harmless 
and  indemnified   by  tiie  releasois  and  their  heirs  against  all  other  titles,  charge?,  &c.  "  save  and  ex- 
cept the  chief  rent"  issuing  and  payable  out  of  the  premises  to  the  Ion!  of  the  fee;   the  court   held, 
that  the  generality  of  the  covenant"  for  quiet  enjoyment  against   the  reieasors  and  their  heirs,  and  any 
other  person  or  persons  whatsoever,  was  not  restrained  by  tin:  qualified  covenants  for  good  title  and 
right  to  Convey  notwithstanding  any  act  done  by  the  releasois  to  the  contrary.     H  owe  II  v.  Richards,' 
1  1  East,  633.  And  where  the  first  covenant  is  general,  a  subsequent  limited  covenant  will  not  restrain 
the  generality  of  the  preceding  covenant,  unless  an  express  intention  to  do  so  appears  or  the  covenants 
should  he  inconsistent,     Tims  where  the  covenant  that   the  covenantor  h;is  a   right  to  grant  ;  and 
that  the  :  grantee-should  enjoy  notwithstanding  any  claiming  under  grantor;  these,  are  two  several  cov<- 
uuuls,  and  thetirst  is  general  and  not  qualified  by  the  second;  the  one  covenant  goes  to  the  title,  and 

the 
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be  performed  on  the  part  of  the  feoffees,  or  lessees,  and  one 
of  them  doth  not  seal,  or  the  wife  doth,  or  doth  not  seal 

during 


the  other  to  the  possession.     Norman  v.  Foster.    1  Mod.  101.  and  see  Gainsford  v.  Griffith,  1  Saiind.  58. 

1  >si<l.  32ft.     2  Bos.  &  P.  23.  25.    So  where  the  assignor  of  certain  shares  in  a  patent  right  covenanted 

that  lie  had  good  right  to  convey  the  shares,  and  that  he  had  not  by  any  means,  directly  or  indirectly, 

forfeited  any  right  or  authority  he  ever  had  over  the  same  ;  it  was  held,  that  the  generality  of  the 
former  words  of  the  covenant  was  not  restrained  by  the  latter.  Hesse  v.  Stevenson,  3  Bos.  &  P.  565. 
And  as,  on  the  one  hand,  a  subsequent  limited  covenant  does  not  restrain  a  preceding  general  cove- 
nant, so,  on  the  other,  a  preceding  general  covenant  will  not  enlarge  a  subsequent  limited  covenant. 

Trenchard  v.  Hoskins,  Winch.  91.  1  Sid.  328.  2  Bos.  &P.  19.  It  should,  however,  be  observed, 
that  although  general  covenants  will  not  be  cut  down  unless  the  intention  of  the  parties  clearly  ap- 
pears, (Cooke  v.  Fowndes,  1  Lev. 40.  1  Keb.  95.  Proctor  v.  Johnson,  Yelv.  175.  Cro.  Eliz.  809. 
Cro.  Jac.  233.)  yet,  if  general  covenants  are  entered  into  contrary  to  the  intention  of  the  parties, 
equity  will  afford  relief.  Cqldcott  v.  Hill,  1  Cli.  Ca.  15.  1  Sid.  328.  Fielder  v.  Studley,  Finch.  90. 

!  Bos.  &  P.  26.  3  Bos.  &  P.  575.  Where  a  vender  does  not  claim  by  purchase  in  the  vulgar  and  con- 
fined acceptation  of  that  word  (2  Bl.  Com.  241.)  that  is,  by  way  of  bargain  and  sale  for  money  or 
some  other  valuable  consideration,  a  purchaser  is  entitled  to  require  covenants  from  such  vendor  ex- 
tending to  the  acts  of  the  last  purchaser.  For  instance,  if  A.  sell  an  estate  which  was  devised  to  him, 
and  the  devisor's  father  purchased  the  estate,  the  covenants  for  title  are  extended  to  the  acts  of  the 
father.  See  3  Pow.  Con  v.  206.  210.  And  a  person  claiming  under  a  voluntary  conveyance,  is  con- 
sidered in  the  same  light  as  a  devisee. 

So  a  person,  whose  estate  is  sold  under  an  order  of  a  court  of  equity,  or  by  a  trustee  to  whom  he 
has  conveyed  it  upon  trust  to  sell,  is  bound  to  covenant  for  the  tkle  in  the  same  manner  as  he  must 
have  done  if  he  himself  had  sold  the  estate.  But  although  the  universal  and  settled  practice  of  con- 
'  veyancers  is,  to  extend  covenants  for  the  title  to  the  acts  of  the  last  purchaser,  yet  the  Court  of  Chan- 
cery appears  to  hold,  that  a  person  not  claiming  by  purchase  is  only  bound  to  covenant  against  his 
own  acts,  and  those  of  the  person  immediately  preceding  him.  See  3  Atk.  267.  3  Ves.  jun.  236. 
The  rule  however  established  by  practice  is  undoubtedly  the  most  reasonable,  as  every  purchaser  is 
certainly  entitled  to  a  regular  chain  of  covenants  for  the  title. 

With  respect  to  the  remedies  under  the  covenants  usually  entered  into  by  vendors  if  the  pur- 
chaser is  evicted  by  any  person  claiming  under  the  vendor,  or  any  of  iiis  ancestors,  he  may  maintain 
an  action  at  law  upon  the  covenant  for  damages.  And  where  a  defect  is  discovered  in  the  title, 
which  can  be  supplied  by  the  vendor,  the  purchaser  may  tile  a  bill  in  equity  for  a  specific  perform- 
ance of  the  covenant  for  further  assurance.  And  a  vendor  who  has  sold  a  bad  title  will,  under  this 
covenant,  be  compellable  to  convey  any  title  he  may  have  subsequently  acquired,  though  he  pur- 
chased such  title  for  a  valuable  consideration.  Taylor  v.  Debar,  \  Ch.  Ca.  271.  2  Cli.  Ca.  212. 
Seaborne  v.  Powell,  2Vern.  211.  So,  if  the  vendor  become  bankrupt,  the  purchaser  may  call  upon 
his  assignees  to  execute  further  assurances,  although  the  vendor  was  only  tenant  in  tail,  and  did  not 
suffer  a  recovery.  Pye  v.  Duubuz,  3  Bro.  C.  C.  595.  The  Court  of  Chancery  however,  will  in  no  case 
compel  the  performance  of  a  covenant  for  furth(  r  assurance,  unless  the  transaction  was  free  from 
all  objection,  (Johnson  v.  Nott,  iVern.  271.)  Therefore  if  the  conveyance  was  obtained  by  fraud  or 
by  undue  influence,  or  if  there  should  be  any  other  ground  oh  which  a  Court  of  Equity  would  set 
aside  the  deed  at  the  instance  of  the  vendor,  in  such  case  the  Court  would  not  enforce  a  specific  per- 
formance of  the  covenant  for  further  assurances  at  the  instance  of  the  grantee. 

It  has  been  determined,  that  an  action  of  covenant  does  not  lie  against  a  devisee  upon  the  statute 
of  fraudulent  devisees,  3  W.  it  M.  c.  14;  the  remedy  given  by  that  statute  being  confined  to  cases 
where  an  action  of  debt  lies.  JViison  v.  Knubley,  7  East,  127.  An  action  for  breach  of  a  covenant  for 
title,  will  not  be  barred  by  the  bankruptcy  and  certificate  of  the  covenantor,  although  the  cause  of 
ae,i,'°n  'dccrued  Before  the  bankruptcy.  Hammond  V.  Tuutmin,  7  T.  K.  612.  Mills  v.  Auriol,  I  H.  Bl. 
433.  4  T.  R.  94.  [See  the  act  of  the  49  Geo.  3.  c.  121.  s.  19.  relative  to  covenants  by  lessees  who 
become  bankrupts.]  Where  there  is  any  fraud  or  concealment  practised  by  the  vendor,  the  pnr- 
oijas:  T  may  bring  an  action  on  the  case,  in  the  nature  of  an  action  of  deceit.  But  a  judgment  obtained 
after  the  death  of  the  vendor,  in  an  action  of  this  kind,  r;m  only  charge  his  personal  property  as  a 
simple  contract  debt,  and  will  not,  except  under,  very  particular  circumstances,  affect  his  real  assets, 
therefore  a  bill  in  chancery  will,  in  most  cases,  be  found  a  better  remedy  :  it  will  lead  to  a  better 
discovery  of  the  fraud,  and  the  circumstances  at  tending  it.  In  cases  of  fraud,  as  by  concealing  an 

icainbraace  or  defect  in  the  title,  the  vendor  will  be  liable  to  repay  the  purchase-money  or  the 
amount  of  the  inciimbranre,  though  his  covenants  did  not  extend  to  such  incumbrance  or  defect. 
But  where  there  is  no  fraud,  and  a  purchaser  is  evicted,  and  the  covenants  do  not  rearh  the  cause  of 
evict.ou,  or  in  other  words,  if  the  express  covenants  for  the  title  be  not  broken,  the  purchase  money 
cannot  be  recovered  back  at  law.  lirce  v.  Hullitcli,  Doug.  654.  And  a  court  of  equity  proceeds  in 
™scs  of  tins  kind,  upon  the  same  principle  as  a  court  of  law,  for  unless  there  is :  I  Valid  in  conceal- 
ing the  defect  in  the  title,  iSa-.  the  coait  will  not,  interfere.  See  1  r'onbl.  Tr.  Eq.  :>?9.  11.  <»•  •Unuston 
v.  I'ati;  in  Ch.  1st.  Nov.  1791. 
Wi th  respect  to  the  pei sous  who  are  bound  to  enter  iiito  covenant*  for  the  title;  it  nuiy  be  observed 
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during  the  coverture,  and  he,  or  she  that  doth  not  seal 
doth  notwithstanding  accept  of  the  estate  and  occupy  the 
lands  conveyed  or  demised  ;  in  these  cases,  as  touching 
all  inherent  covenants,  as  for  payment  of  rent,  and  the 
accessaries  thereof,  as  clauses  of  distress,  of  re-entry,  of 
nomine  pence,  reparations  and  the  like,  they  are  bound  by 
these  covenants  as  much  as  if  they  do  seal  the  deed.  So 
if  a  lease  be  made  to  A.  for  years,  or  life,  the  remainder  to 
/.  S.  in  fee,  and  there  is  a  rent  reserved,  or  there  be  divers 
covenants  on  the  part  of  the  grantees,  and  /.  S.  doth  never 
seal  the  deed  or  counterpart;  yet  if  in  this  case  he  accept 
the  estate  after  the  death  of  .4.  he  must  pay  the  rent  and 
perform  all  the  covenants  that  are  inherent.  So  also  if 
there  be  covenants  in,  the  King's  patent  to  be  performed  on 
the  part  of  the  patentee.  As  if  there  be  this  clause  in  the 
patent  [and  that  /.  S,  (the  patentee)  shall  repair  the  house 
when  it  is  decayed;]  in  this  case  the  patentee  is  bound  by 
this  covenant,  and  all  such  like  covenants.  But  quaere  of 
collateral  covenants  in  the  first  cases,  for  therein  it  seems 
the  feoffee  or  lessee  is  not  bound.  And  yet  it  is  said,  that 
if  an  indenture  *  be  made  between  A.  of  the  one  part,  and 

B.  and  C.  of  the   other  part,  and  therein  there  is  a  lease 
made  by  A.  to  B.  and  C.  on  certain  conditions,  and  B.  and 

C.  are  bound  to  .A.  by  the  indenture  in  twenty  pounds  to 
perform  the  conditions,    and  B.  only  doth  seal   the  deed 
and  not  C.;  yet  in  this  case  if  C.  accept  of  the  estate  he  is 
bound  by  the  covenants,  and  one  of  them  cannot  be  sued 
•without  the  other  whiles  they  are  both  living.      Qui  scntit 
commodum  sentire  debct  et  onus.     Et  transit  terra  cum  onere. 

If  a  man  covenant  for  him  and  his  heirs  to  do  any  thing 
whatsoever;  hereby  his  heirs  are  bound  (e).  But  other- 
wise except  the  heirs  be  bound  by  the  deed  by  express 
name,  an  heir  shall  scarcely  be  bound  or  charged  in  any 
case  by  a  deed.  And  therefore  it  is  that  if  the  lessee  for 
years  be  ousted  by  any  other  but  the  heir  himself,  no  action 
of  covenant  will  lie  against  the  heir,  unless  there  be  an  ex- 
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in  general  that  all  persons  who  convey  lands  whereof  they  are  seised  to  their  own  use,  are  bound  to 
enter  into  the  usual  covenants  for  the  title  of  the  lands  conveyed.  But  where  an  estate  is  sold  by 
trustees  under  a  will,  and  the  niQney  is  to  be  applied  in  payment  of  debts,  &c.  and  the  residue  i* 
given  oyer,  a  purchaser  is  not  entitled  to  any  covenants  for  the  title,  because  no  line  can  well  be 
drawn  as  to  the  quantum  which  would  make  a  person  liable  to  covenant ;  and  therefore,  if  this  rule 
were  not  settled,  a  person  who  only  took  51.  might  as  well  be  required  to  covenant,  as  one  who  took 
a  large  sura.  Wakeman  v.  Duchess  of  Rutland,  3  Ves.  jun.  233.  504.  affirmed  in  Dom.  Proc.  8  Bro. 
P.  C.  145.  and  see  Lloyd  v.  Griffith,  3  Atk.  264.  The  same  rule  applies,  where  an  estate  is  sold  for 
similar  purposes  under  an  order  of  a  court  of  equity.  3  Ves.  jun.  505.  506.  In  both  these  cases, 
therefore,  the  purchaser  is  only  entitled  to  a  covenant  from  the  vendors,  that  they  have  done 
no  act  to  incumber  the  estate.  But  it  has  always  been,  and  still  is,  the  practice  of  the  profes- 
sion, to  make  all  the  cestvis  que  trust,  whose  shares  are  in  anywise  considerable,  join  in  covenants  for 
the  title,  according  to  their  respective  interests.  In  conveyances  by  the  crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title;  and  where  an  estate  is  sold  by  assignees  of  a  bankrupt,  the 
purchaser  is  only  entitled  to  a  covenant  from  the  assignees,  that  they  have  done  no  act  to  incumber. 
But  the  bankrupt  usually  enters  into  covenants  for  the  title ;  and  he  is  always  made  a  party  to  the 
conveyance  of  his  estate,  to  prevent  the  difficulty  which  the  purchaser  might  otherwise  experience  in 
proving  the  title. 

0)  But  the  heir  is  only  ehargrable  so  far  as  lio  has  assets  by  descent  from  his  anceitor  sufficient  to 
answer  the  charge,  l  P.  Wins.  777.    Finch  Ren.  86. 

press 
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press  covenant  wherein  and  whereby  the  lessor  and  his 
heirs  are  bound.  But  if  he  be  ousted  by  the  heir  himself 
it  seems  an  action  of  covenant  will  lie  against  him.  And 
yet  if  he  be  ousted  by  an  elder  title  from  the  lessor,  contra, 
for  in  this  case  the  heir  shall  not  be  charged. 

If  a  man  do  covenant  for  himself  only  to  pay  money,  Executors,  ad. 
build  a  house,  for  quiet  enjoying,  or  the  like,  and  he  doth  ministrators, 
notsav  *u  ^ie  covenant  [his  executors,  (administrators,  &c.] 
yet  hereby  his  executors  and  administrators  are  bound  and 
shall  be  charged  (/*).  And  yet  if  a  lessee  for  years  cove- 
nant for  himself  to  repair  the  houses  demised,  omitting 
other  words  ;  it  seems  in  this  case  he  is  bound  to  repair 
only  during  his  life,  and  the  executors  or  administrators 
are  not  bound  (#';.  So  if  a  lessor  covenant  for  himself  only 
to  discharge  the  lessee  of  all  quit  rents  oat  of  the  land  ;  it 
seems  this  covenant  is  only  personal,  and  shall  bind  the 
covenantor  only  during  his  life.  But  if  in  these  cases  these 
words  [during  the  term]  be  added  in  the  covenant,  as  if  a 
lessee  covenant  for  himself  to  repair  the  houses  during  the 
term,  or  the  lessor  covenant  for  himself  to  discharge  the 
lessee  of  all  quit  rents  during  the  term;  in  these  cases 

seems  the  executors  and  administrators  also  will  be 
charged  after  his  death  (A). 

If  a  lessee  be  ousted  by  one  that  hath  title  ;  it  seems  an 
action  of  covenant  will  lie  for  this  ouster  against  the  exe- 
cutor or  administrator  upon  the  covenant  in  law,  if  he  were 
put  out  in  the  life-time  of  the  lessor  and  not  otherwise, 
for  if  there  be  tenant  for  life  the  remainder  in  fee  to 
another,  and  the  tenant  for  life,  by  the  words  [demise  or 
grant]  doth  make  a  lease  for  years  and  die,  and  after,  he 
in  the  remainder  doth  enter  and  put  out  the  lessee  for 
years  ;  in  this  case  he  cannot  upon  this  covenant  in  law 
charge  the  executors  or  administrators  of  the  lessor  (i). 
But  upon  an  express  covenant  for  quiet  enjoying  he  may  (/<). 

In  some  cases  an  assignee  shall  be  charged  though  he  be  Asgsj,,neeg  or 
not  *  named,    and  in    some   cases  shall  not   be   charged  grantees. 
though  he  be  named,  and  in  some  cases  he  shall  be  charged     *  1*.  179. 
when  he  is  named  (/)  ;  as  when  the  covenant  doth  extend 
to  a  thing   in  csse,  parcel  of  the  demise,  there  the  thing 
to  be  done  is  appurtenant  and   qnodammodo  annexed  to  the 
thing,  and  shall  bind  the  assignee  though  he  be  not  expressly 


(/)  But  upon  a  covenant  implied,  an  action  of  covenant  will  not  lie  against  an  executor.  Moor,  74. 
Swan  v.  Scarles. 

(«•)  See  the  case  of  Tilney  v.  Norris,  1  Ld.  Raym.  553. 

(A)  See  accordingly,  Gilb.  Covenants,  331. 

(t)The  estate  of  both  the  lessor  and  lessee  being  determined,  the  lessee  is  no  longer  liable  to  pay 
rent  under  the  lease,  and  the  implied  covenant  for  quiet  possession  only  continues  during  the  lessee's 
liability  to  the  payment  of  rent. 

(Ac)  In  what  cases  the  heir,  or  executors,  shall  lie  bound  by  express  covenant  of  the  testator  without 
naming  them,  and  when  an  action  will  lie  against  them,  see  Vin.  Abr.  Covenant  (1).)  Gilb.  Cove- 
nants, 3*7.  Com.  Dig.  Covenant  (C.)  Bac.  Abr.  Covenant  (E.) 

(I)  And  where  covenants  run  with  the  land,  the  assignee  shall  have  the  benefit  of  them  although  he 
it  not  expressly  named.  And  where  they  run  with  the  land,  the  heir  may  have  the  benefit  of  them 
although  not  expressly  named.  As  where  in  a  lease  for  years  the  lessee  covenanted  with  the  lessor 
(who  was  st- ised  in  fee),  his  executor*  and  administrators  (omitting  heirs)  that  he  would  repair  the  pre- 
mises: And  it  was  held  that  the  lessor's  heir  might  maintain  an  action  OK  the  covenant ;  for  being 
annexed  to  the  land  it  weiit  to  the  heir  though  not  expressly  named.  Lauglici  v.  Williams,  'J  Lev.  9'2. 

named, 
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named,  as  a  covenant  to  repair,  &c.  (ni).  But  if  the  cove- 
nant be  annexed  to  a  thing  not  in  csse  before,  but  dc  novo 
to  be  erected  on  the  thing,  as  to  set  up  a  new  house,  or  the 
like ;  in  this  case,  it  will  not  bind  the  assignees  unless  they 
he  named  in  the  covenant.  And  if  the  covenant  be  to  do 
a  thing  merely  collateral ;  in  that  case  it  will  not  bind  the 
assignees  albeit  they  be  named  expressly  (n).  Also  when 
a  contract  is  personal  only,  and  a  man  cloth  bind  himself 
and  his  assigns ;  his  assigns  shall  not  be  bound  hereby : 
as  if  one  demise  sheep,  or  other  stock  of  cattle,  or  any 
other  personal  goods,  for  any  time,  and  the  lessee  doth 
covenant  for  him  and  his  assigns,  at  the  end  of  the  term  to 
deliver  them  in  as  good  plight  as  they  were  at  the  time  of 
the  demise,  or  such  a  price  for  them,  and  the  lessee  assign 

(TO)  Upon  the  act  of  the  6th  of  Ann.  c.  31,  (which  exempts  all  persons  from  actions  for  accidental 
fire  in  any  house,  except  in  the  case  of  special  agreements  between  landlords  and  tenants)  it  was  at  one 
time  doubted  whether  a  tenant  who  had  covenanted  to  repair  generally  (without  any  exception  of 
damage  by  fire) was  liable  upon  the  covenant,  even  at  law,  in  case  of  the  house  being  accidentally 
destroyed  or  injured  by  fire.  It  is  however  now  settled  that  he  is  liable ;  (Bullock  v.  Dummett,  6  T.  K. 
650.)  and  it  would  appear  that  a  court  of  equity  will  not  interfere  and  restiain  the  lessor  from  pro- 
ceeding at  law,  Holtzapfall  v.  Baker,  18  Ves.  115.  And  where  a  lessee  enters  into  such  general,  un- 
restrained covenant  to  repair,  he  will  be  liable  where  the  house  is  destroyed  by  lightening  or  other 
inevitable  accident,  or  by  the  King's  enemies.  See  i  Com.  Rep.  627.  2  Show.  401.  Co.  Litt.  37  a.  n.  1. 
Where,  therefore,  it  is  not  intended  that  the  lessee  should  be  liable  for  accidents  by  (ire,  or  for  any 
other  inevitable  accidents,  an  express  exception  of  "  accidents  by  fire  and  other  inevitable  accident'' 
should  be  inserted  in  the  covenant  to  repair :  And  if  it  is  intended  that  he  should  not  be  liable  to  pay 
rent  in  case  the  house  is  destroyed  by  fire  or  by  any  other  inevitable  accident,  in  that  case  a  similar 
exception  should  be  contained  in  the  covenant  for  payment  of  the  rent;  for  where  there  is  no  such 
exception,  the  lessee  will  be  bound  to  pay  his  rent  during  the  whole  term  although  the  house  should 
he  destroyed;  and  a  court  of  equity  will  afford  no  relief;  (}Ioltztipfell\.  linker,  supra,)  unless  there 
should  be  a  covenant  on  the  part  of  the  lessor  to  repair  or  to  insure,  in  either  of  which  cases  a  court  of 
equity,  it  is  apprehended,  would  require  the  lessor  to  rebuild  the  house  within  a  reasonable  time,  or 
would  restrain  him  from  receiving  the  rent. 

(w)  Mere  collateral  covenants  that  run  with  the  land,  that  is,  which  extend  to  something  in  csse 
parcel  of  the  demise,  and  <»fftct  the  estate,  lie  between  all  those  who  are  pi  ivy  in  tenure  or  contract, 
though  not  named,  like  debt  for  rent  at  common  law.  And  the  reason  is,  because  usually  the 
rent  is  more,  or  less,  accordingly  ;  ct  fjui  sentlt  cumnwdnm  sent  ire  debet  et  onus.  So  a  collateral  covenant 
to  be  done  upon  the  land,  as  to  build  dc  nono,  shall  bind  the  assignee  by  express  words ;  because 
he  is  to  have  the  benefit  of  it.  Treatise  on  Equity,  39.  See  more  amply  on  this  subject  the  points 
resolved  in  Spencer's  case,  5  Co.  16.  Also  Mod.  399.  Cro.  Eliz.  457.  Roll.  Abr.  Covenant  (L.) 
Agreeably  to  the  doctrine,  that  where  a  covenant  runs  with  the  land  the  lessee  is  bound  by  it, 
if  a  lessee  assigns  his  lease  by  way  of  mortgage,  the  mortgagee  (as  assignee)  is  liable  to  the  payment  of 
the  rent  and  the  perfoimance  of  the  covenants  as  much  as  if  he  had  been  an  absolute  assignee.  See 
what  was  said  by  Lord  Ellenborough  in  Turnery.  Richardson,  7  East's  T.  K.  341,  and  by  Lord  Kenyan 
in  Stone  v.  Evans,  and  H'eslerdall  v.  Dale,  cited  ibid,  denying  the  necessity  of  an  actual  entry  by  a 
mortgagee  of  leasehold  in  ordi  r  to  render  him  liable  to  the  performance  of  the  covenants,  as  laid 
down  in  the  case  of  Eaton  v.  Juques,  Dougl.  438.  In  the  case  of  Lucas  v.  Cumerford,  3  Bro.  C.  C.  163, 
and  lYes.  juu.  255,  Lord  Thurlow,  at  the  instance  of  the  lessor,  directed  that  an  equitable  mort- 
gagee, by  a  deposit  of  the  lease,  should  take  an  actual  assignment  of  it,  in  order  to  subject  him  at 
law  to  the  performance  of  the  covenants  :  But  it  may  perhaps  be  thought  that  this  is  a  decision  which 
cannot  be  well  supported;  for  there  may  be  reason  to  contend,  that  if  an  equitable  mortgagee  is  satis- 
fied without  the  legal  estate,  that  neither  the  mortgagor  or  any  other  person  has  a  right  to  force  it 
upon  him.  [In  mortgages  of  leaseholds  it  is  the  best  way  for  the  mortgagee  not  to  take  an  assignment 
of  the  lease,  but  a  demise  of  the  property  fur  two  or  three  days  short  of  the  term.]  Though  the 
assisrr.ee  of  a  term  is  bound  to  perform  such  covenants  as  run  with  the  land,  yet  he  is  only  liable  to  be 
sued  for  such  as  are  broken  whilst  he  continues  assignee,  and  therefore  it"  he  assigns  to  another,  he 
will  get  quit  of  all  liability  for  the  breach  of  such  as  are  first  broken  after  he  assigns;  and  in  order  to  ircl 
quit  of  future  liability  he  may  assign  to  anyone,  and  a  court  of  equity  will  not  restrain  him  from 
assigning  even  to  an  insolvent  or  a  pauper,  unless  the  lessor  was  willing  to  accept  of  a  surrender  from 
11. c  assignee  in  which  case  the  Court,  it  is  conceived,  would  restrain  him  from  assigning  to  a  pauper  or 
insolvent.  See  Vuillant  \.  Dodomcde,  1  Atk.  516.  But  though  an  assignee  by  assigning  over  will  get 
quit  6f  all  liability  for  covenants  broken  after  he  assigns,  yet  the  lessee  himself  still  continues  liable 
notwithstanding  he  assigns. 

them ; 
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them;  in  this  case,  this  covenant  will  not  bind  the  assignee: 

but  the  executors  and  administrators  of  the  first  lessee  are 

bound  hereby.     So  if  one  demise  a  house  and  land,  with  a  Executors. 

stock  or  sum  of  money  for  years,  rendering  rent,  and  the 

lessee  doth  covenant  for  him  and  his  assignees  to  deliver 

the  money  at  the  end  of  the  term ;  in  this  case  an  assignee 

shall  not  be  bound  by  this  covenant,  as  the  executors  and 

administrators  of  the  lessee  shall. 

If  a  lessee  covenant  to  repair  the  houses  demised,  or  to 
discharge  the  lessor  de  omnibus  oneribus  circa  terram,  or  the 
like ;  in  these  cases,  and  such  like,  albeit  assignees  be  not 
named  in  the  covenant,  yet  assignees,  and  assignees  of 
assignees,  in  infinitum,  and  all  others  that  shall  come  to 
the  land  by  the  act  of  law,  or  by  the  act  of  the  parties, 
shall  be  bound  and  charged  by  this  covenant. 

If  a  lessee  covenant  for  him  and  his  assigns  to  build  a 
new  house  upon  the  land  demised,  within  seven  years,  and 
the  lessee  assign  it  over:  in  this  case,  the  assignee  is 
chargeable  (o).  But  if  a  man  covenant  for  him  and  his 
assigns  to  make  a  feoffment,  obligation,  or  the  like,  in  this 
case  the  assignee  shall  not  be  charged  albeit  he  be  named. 
And  if  the  lessee  covenant  for  himself,  or  for  himself,  his 
executors  and  administrators,  only  to  build  a  new  house 
upon  the  land  demised,  and  the  lessee  assign  over  the  land ; 
in  this  case  the  assignee  is  not  bound  by  this  covenant. 

If  a  lease  be  made  rendering  rent,  and  if  it  be  in  arrear 
that  the  lessee  his  executors  and  assigns  shall  forfeit  three 
shillings  and  four  pence  nomine pcence,  and  the  lessee  assign 
the  term ;  in  this  case  it  seems  the  assignee  shall  be  charged 
"with  the  nomine  pcena?. 

And  in  all  the  cases  before,  where  a  covenant  is  broken,  P.  180. 
an  action  of  covenant  may  be  brought  (p).  Kut  herein  Note, 
note,  that  howsoever  in  divers  of  the  cases  before,  assig- 
nees are  chargeable  upon  a  covenant,  yet  the  lessee  himself 
is  not  hereby  discharged,  but  the  lessor  or  grantee  of  the 
reversion  hath  election  to  charge  which  of  them  he  will. 
And  therefore  if  a  lessee  covenant  for  him  and  his  assigns 
to  repair,  and  the  lessee  assign;  in  this  case  the  lessor  may 
have  his  action  of  covenant  against  either  of  them.  And 
if  a  lessee  covenant  for  him,  his  executors,  administrators, 
and  assigns,  to  repair  the  houses  demised,  and  he  in  re- 
version doth  grant  away  his  reversion,  and  the  lessee  assign 
his  estate;  in  this  case,  albeit  the  grantee  of  the  reversion 
have  accepted  the  rent  of  the  assignee  of  the  term,  yet  he 
may  still  have  an  action  of  covenant  against  the  executor 


(<>}  Tf  tlie  assignment  is  made  within  the  seven  years,  but  not  otherwise.  Lessee  covenanted  for  him 
and  his  assigns  to  rebuild  and  finish  a  house  within  such  a  time,  and  (tfterthe  time  expired  the  lessee 
assigned  over  the  premises,  the  house  not  being  built  and  finished  according  to  the  covenant.  The 
covenant  shall  not  bind  the  assignee,  because  it  was  broke  before  the  assignment:  ttliter  if  broke  after, 
as  if  die  lessee  had  assigned  before  the  term  for  building  expired.  Per  Holt,  C.  J.  1  Salk.  199.  S.  **• 
SBnrr.  mi. 

(/>)  If  a  covenant  is  to  make  an  estate  in  land,  a  suit  in  equity  is  most  proper,  because  a  court  of 
equity  can  give  the  thing  itself,  which  is  a  higher  and  more  adequate  remedy  than  damages  only,  which 
is  all  the  law  gives.  Per  Lord  Hardiricke,  :i  Atk.  «7.  in  the  case  of  l-'urnmd  v.  Crt-u:  .wce.  that  case, 
uiid  further  when  remedy  nwy  be  had  hi  equity  upon  a  covenant.  Com.  Dig.  Chancery  (V  X.  6.) 
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10.  Where  a 
covenant  shall 
be  said  to  be 
gone  and  dis- 
charged; and 
when  not ;  and 
how. 


Release. 
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OF  A  COVENANT. 

of  the  lessee  upon  this  covenant  (q).  So  if  a  patentee 
covenant  for  him  and  his  assigns  to  repair,  and  he  assign : 
the  King  may  have  his  action  against  either  of  them  (r). 

If  A.  and!?,  do  covenant  for  themselves  jointly,  without 
more  words;  the  covenant  is  joint,  and  one  of  them  can- 
not be  charged  without  the  other.  But  if  they  covenant 
for  themselves  severally,  the  covenant  is  several,  and  they 
may  be  sued  apart.  And  if  they  covenant  jointly  and 
severally;  then  the  covenant  is  joint  and  several,  and  they 
may  be  sued  either  way  at  the  election  of  the  covenantee  (s). 

Where  the  deed  itself  wherein  the  covenants  are  con- 
tained, or  the  estate,  on  which  the  covenants  as  accessary 
to  the  principal  do  depend,  is  gone  and  determined,  there 
regularly  the  covenants  are  gone  also.  And  therefore  if  a 
lease  for  life  or  years  be  surrendered,  whereby  the  estate 
is  gone  (f),  or  a  deed  become  void  by  rasure  or  the  like, 
and  there  be  covenants  contained  in  the  deed;  by  these 
means  the  covenants  are  gone  also.  But  this  surrender 
doth  not  discharge  the  breach  of  covenant  which  was 
before  the  surrender.  For  if  a  parson  lease  his  glebe 
for  years,  and  after  resign,  whereby  the  lease  for  years 
doth  become  void ;  in  this  case  the  covenants  of  the  lease, 
as  to  the  time  before  the  resignation,  shall  be  said  to  be  in 
force  still  («). 

Where  a  covenant  is  become  impossible  to  be  done  by 
the  act  of  God,  as  where  one  doth  covenant  to  serve 
another  seven  years,  and  he  die  before  the  seven  years  be 
expired ;  by  this  the  covenant  is  discharged  (.r). 

Where  there  is  an  express  covenant  in  a  deed  for  quiet 
enjoying,  the  implied  covenant  is  gone.  Exprcssum  fucit 
cessarc  taciturn  (y). 

By  a  release  of  all  covenants  from  the  covenantee  the 
covenant  is  discharged,  so  as  the  release  be  by  deed,  for 
a  covenant  by  deed  *  cannot  be  discharged  by  words.  And 
therefore  if  A.  by  deed  covenant  with  B.  to  build  a  house 
by  a  day,  and  B.  doth  wish  him  to  let  it  alone;  this  is  no 
discharge  of  the  covenant  (z). 

If  the  lessor  accept  the  rent  of  the  lessee,  or  his  assignee, 
after  a  covenant  broken;  this  doth  not  discharge  the 
breach  of  the  covenant,  but  the  lessor  may  sue  for  it 
notwithstanding. 

And  so  we  come  to  a  Warranty,  being  a  special  kind  of 
covenant,  and  therefore  next  in  order  to  be  spoken  to. 


CHAP.  VI K 


Co.  5.  23: 


Dier  20. 
Co.  5.  23. 


40  E.  S.  27. 
Bro.  Sm  render 
47.  Covenant 
42.  Hil.  4  Jar. 
R.  R.  Moile  r. 
Austin. 
Co.  l.  98. 
Plow.  28C.. 


Co.  4.  80. 


18  E.  4.  8. 


Pasch.  6  Car 
B.  11.  adjudged 
Batchelor's 
case. 


(?)  But  although  he  may  bring  such  action  against  the  lessee  after  acceptance  of  rent  from  the 
assignee,  yet  he  may  not  demand  the  rent  of  the  lessee  after  such  acceptance  :  per  Jerman,  Just.  Sty. 
300.  Whitway  v.  Pinsent.  See  the  same  distinction  in  1  Sid.  402. 

(r)  See  more  amply  what  covenants  bind  an  assignee,  and  in  what  cases  covenant  lies  against  him, 
Vin.  Abr.  Covenant  (L.)  (M.)  Gilb.  Covenant,  333.  Bac.  Abr.  Covenant  (E.  S.)  and  see  supra, 
page  179,  note  (n). 

(s)See  supra,  page  166,  note(h),  respecting  joint  and  several  covenants. 

(t)  With  respect  to  rasure  of  the  covenant,  if  the  rasure  was  not  made  by  all  parties  interested, 
with  the  intention  of  destroying  the  covenant,  it  is  conceived  it  would  still  be  in  force:  see  supra, 
page  53,  note  (1),  on  the  subject  of  the  rasure  of  deeds. 

(M)  So  likewise  if  a  parson,  after  making  a  lease,  becomes  non-resident     Cro.  Eliz.  78.  245. 

(x)  See  supra,  pages  132  and  133,  notes  (a)  and  (b),  on  the  subject  cf  conditions  besoming  impos- 
sible by  the  act  of  Go<). 

(y)  See  supra,  page  160,  note  (c). 

(z)  See  fully  in  what  cases  and  in  what  manner  covenants  shall  be  said  to  be  suspended,  defeated,  dis- 
charged, or  void,  in  Bar.  Abr.  Covenant  (G.)  (Jilb.  470.  1  Wood.  397.  -1 '.';).  Com.  Dig.  Covenant  (F.) 
Chancery  (2  X.  3.)  Vin.  Abr.  Covenant  (O.) 
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CHAP.  VIII. 
OF  A  WARRANTS. 


Finchloy  n9. 
C.'o.  super  Lit. 


Co.  i.  2.  super 
Lit.  3tij.  4.  ai. 


l  Warranty. 


Warrantor. 
Warrantee. 


4  WARRANTY  (a)  is  a  covenant  real,  annexed  to 
J-r-"-  lands  or  tenements,  whereby  a  man  and  his  heirs  are 
bound  to  warrant  the  same  (6).  Or  it  is  where  a  man  is 
bound  to  warrant  the  land  or  hereditament  that  another 
hath.  And  he  that  doth  make  this  warranty  is  called  the 
warrantor;  and  he  to  whom  it  is  made,  the  warrantee. 

There  are  two  kind  of  warranties.  1.  A  warranty  in  2.  Qnotuplex, 
deed,  or  an  express  warranty ;  which  is  when  the  same 
is  expressed(o);  i.  c.  when  a  fine,  or  feoffment  by  deed,  is 
levied,  or  made  in  fee,  or  a  lease  for  life  is  made  by  deed, 
comprehending  warranty,  or  which  hath  an  express  clause 
of  warranty  contained  in  it;  as  when  a  conusor,  feoffor, 
or  lessor  doth  covenant  to  warrant  the  land  to  the  connsee, 
feoffee,  or  lessee;  which  is  in  these  words:  Ego  I.  S.  Sf 
heredes  (d)  met  warrantizabimns  $•  in  perpetuum  defendemus 
W.  S.  4"  heredibus  suis  tenement  a  predicta  contra  omnes 
homines  in  perpetuum  (e).  And  by  the  statute  of  Biyamis, 

(«)  In  the  practice  of  modern  conveyancers,  warranties  are  but  rarely,  if  ever,  made  use  of: — 
COVENANTS  may  be  said  to  have  entirely  superseded  them;  for  a  covenant,  where  tlie  covenantor  co- 
venants for  his  heirs  binding  the  heirs  where  they  have  assets  by  descent,  and  also  binding  the  cove- 
nantor's personal  representatives,  and  consequently  rendering  his  personal  assets  liable  in  case  of  a 
breach  of  the  covenant  (and  they  are  net  liable  in  the  case  of  a  warranty),  and  being  more  easily 
adapted  to  the  circumstances  of  many  cases  which  arise  than  a  warranty ;  a  covenant  maybe  said 
to  have  most  of  the  advantages  of  a  warranty,  and  also  some  advantages  which  a  warranty  does 
not  possess.  In  consequence  therefore  of  the  disuse  of  warranties,  the  learning  on  the  subject 
is  of  much  less  importance  than  formerly.  Since  the  time  too  the  Touchstone  was  written,  consider- 
able alteration  has  been  made  in  the  law  of  warranty  by  the  act  of  the  4  &  5  Ann.  c.  16.  s.  21.,  which 
enacts,  that  all  warranties  made  after  the  first  day  of  Trinity  Term,  1706,  by  any  tenant  for  life,  of 
any  lands,  tenements  or  hereditaments,  the  same  descending  or  coming  to  any  person  in  reversion  or  re- 
mainder, shall  be  void  and  of  none  crlect ;  and  likewise  that  all  collateral  warranties  which  shall  be 
made  after  the  same  day  of  any  lands,  tenements  or  hereditaments,  by  any  ancestor  who  has  no  estate 
of  inheritance  in  possession  in  the  same,  shall  be  void  against  his  heir. 

(6)  And  either  upon  voucher,  or  by  judgment  in  a  writ  of  warrantia  charta:,  to  yield  other  lands 
and  tenements  to  the  value  of  those  that  shall  be  evicted  by  a  former  title  ;  or  else  may  be  used  by 
way  of  rebutter.  Co.  Litt.  365  a. 

(c)  By  the  feodal  constitution,  if  the  vassal's  title  to  enjoy  the  fee  was  disputed  life  might  vouch  or 
call  the  lord  or  donor  to  warrant  or  insure  his  gift ;  which,  if  he   failed  to  do,  and   the  vassal  was 
evicted,  the  lord  was  bound  to  give  him  another  feud  of  equal  value  in  recompcnce.    And  so  by  our 
ancient  law,  if  before  the  statute  of  quia  emptores  a  man  cnfeoffcd  another  in  fee,  by  the  feodal  verb 
dedi,  to  hold  of  himself  and  his  heirs  by  certain  services  ;  the  law  annexed  a  warranty  to  this  grant, 
which  bound  the  feoffor  and  his  heirs,  to  whom  the  services  (which  were  the    consideration    and 
equivalent  for  the  gift)  were  stipulated  to  be  rendered.    But  in  a  feoffment  in  fee  by  the  verb  dedi, 
since  the  statute  of  ijuia  emplores,  the  feoffor  only  is  bound  by  the   implied  warranty  and  not  his  heirs  ; 
because  it  is  a  mere  personal  contract  on  the  part  of  the  feotibr,  the  tenure  (and  of  course  the  ancient 
services)  resulting  back  to  the  superior  lord  of  the  fee.    And  in  other  forms  of  alienation,  gradually 
introduced  since  that  statute,  no  warranty  whatsoever  is  implied  ;  they  bearing  no  sort  of  analogy  to 
the  original  feodal  donation.    And  therefore  in  such  cases  it  became  necessary  to  add  an  express  clause 
of  warranty  to  bind  the  grantor  and  his  heirs,  which  is  a  kind  of  covenant  real,  and  can  only  be  cre- 
ated by  the  verb  warrantizo,  or  warrant.     Co.  Litt.  384.     2  Bl.  Com.  300.     See  also  Fitz.  Nat.  Brev. 
134.    Sullivan's  Lect.  119. 

(d)  The  word  heirs  is  essentially  necessary  in  a  warranty,  in  order  to  bind  the  heirs,  for  without  it 
they  are  not  bound. 

(e)  See  observations  on  the  words  of  the  warranty.     Co.  Litt,  383  b. 

X  Dedi 
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Dedi  is  made  an  express  warranty  during  the  life  of  fe- 
offbr.  2.  A  warranty  in  law,  or  an  implied  warranty ; 
which  is,  when  it  is  not  expressed  by  the  party,  but  tacite 
made  and  implied  by  the  law;  whereof  see  divers  exam- 
ples infra.  The  warranty  in  deed  also  is  either  lineal,  Co.  super  383, 
which  is  thus  described :  A  covenant  real,  annexed  to  the  384"  370>  S65% 
land  by  him  which  either  was  owner,  or  might  have  in- 
herited the  land,  and  from  whom  his  heir  lineal  or  colla- 
teral might  by  possibility  have  claimed  the  land,  as  heir 
from  him  that  made  the  warranty.  Or  else  it  is  collateral, 
which  is  thus  described :  A  warranty  made  by  him  that 
had  no  right  or  possibility  of  right  to  the  land,  and  is  col- 
lateral to  the  title  of  the  land  ( /*).  Also  there  is  a  war- 
ranty which  doth  commence  by  disseisin  or  wrong  (<?);  of 

all 

(/)  With  reference  to  lineal  and  collateral  warranty  it  may  be  proper  to  observe,  that  lineal  war- 
ranty is  where  the  right  to  the  lands  descends  from  or  through  one  and  the  same  person  with  the  per- 
son who  entered  inlo  the  warranty,  and  where  the  right  to  the  lands  and  the  obligation  of  the  war- 
ranty meet  in  one  and  the  same  person.  As  if  A.  tenant  in  tail,  discontinues  and  dies,  leaving  It. 
his  issue  in  tail,  and  also  his  heir  at  law.  Here  the  warranty  is  lineal,  because  the  title  to  the  lands 
come  from  the  same  person  from  whom  the  obligation  of  the  warranty  descends,  and  both  come  to  or 
meet  in  one  and  the  same  person.  They  both  in  short  come  in  or  tlr-ongh  one  and  the  same  channel  or 
line,  and  this  it  is  which  appears  to  constitute  lineal  warranty.  In  order  however  to  make  a  warranty 
lineal,  it  is  not  absolutely  necessary  that  the  estate  should"  have  ever  been  actually  vested  in  posses- 
sion in  the  person  entering  into  the  warranty;  for  if  the  estate  MIGHT  have  vested  in  him,  and  the 
person  affected  by  the  warranty  is  obliged  to  deduce  his  title  through  the  person  who  entered  intr  *he 
warranty,  that  is  sufficient  to  make  the  warranty  lineal.  Agreeably  to  the  doctrine,  that  the  warranty 
is  lineal,  if  the  right  to  the  lands,  and  the  obligation  of  (he  warranty  come  in  one  and  the  sai..e  line, 
it  may  happen  that  lineal  warranty  may  descend  upon  a  collateral  heir. — Thus  if  a  nephew  claim  lands 
as  heir-at-law  to  his  uncle  who  entered  into  the  warranty,  here  the  right  to  the  lands  and  the  obli- 
gation of  the  warranty  come  from  one  and  (he  same  person  to  one  and  the  same  person,  or  in  one  and 
the  same  line ;  and  therefore  the  warranty  is  lineal,  notwithstanding  it  descended  upon  a  collateral  heir. 

A  collateral  warranty  is  where  the  right  to  the  lands  come  from  or  through  one  person,  and  the 
obligation  of  the  warranty  devolves  from  another  ;  or,  in  other  words,  where  they  come  through  dif- 
ferent channels.  Thus  if  a  person  seised  in  tail  discontinues  and  dies  without  issue,  leaving  A.  his 
heir  at  law,  who  is  entitled  to  the  lands  in  remainder  as  a  purchaser.  In  this  case  A.  docs  not  derive 
his  right  to  the  lands  from  or  through  the  person  who  entered  into  the  warranty;  and  therefore  the 
right  to  the  lands  and  the  obligation  of  the  warranty  being  derived  in  different  lines  the  warranty  is 
collateral ; — that  is,  the  warranty  is  collateral  to  or  does  not  come  in  the  same  line  or  channel  with 
the  right  to  the  lands.  And  as  a  warranty,  as  we  have  before  seen,  may  be  lineal,  though  the  obliga- 
tion of  it  descend  from  a  collateral  ancestor,  so  warranty  may  be  collateral,  though  the  obligation  of  it 
may  descend  from  a  lineal  ancestor;  for  it  is,  in  fact,  deriving  a  right  to  the  lands  through  a  different 
course  or  channel  from  the  one  through  which  the  obligation  of  the  warranty  comes,  that  renders  ;t 
warranty  collateral.  Tims  if  a  father  tenant  for  life,  with  remainder  to  his 'eldest  son  and  heir  in 
tail,  should  alienate  with  warranty  and  die,  there  although  the  obligation  of  the  warranty  devolves 
upon  the  heir  from  a  lineal  ancestor,  yet  as  the  ri»htof  the  heir  to  the  estate  is  not  derived  from  his 
father,  but  in  another  line,  the  warranty  is  collateral.  Before  quitting  the  subject  of  the  present  rote,  it 
may  be  proper  to'observe,  that  there  is  an  important  distinction  between  lineal  and  collateral  warranty ;. 
•which  is,  that  lineal  warranty  is  only  binding  where  real  assets  descend  from  or  through  the  ancestor 
•who  enters  into  the  warranty";  whilst  collateral  warranty  binds  even  without  assets;  though  since  the 
above  noticed  act  of  Anne,  collateral  warranty  is  only  binding  where  entered  into  by  a  tenant  i;t  tail 
in  possession.  The  legislature,  it  is  presumed,  allowed  it  still  to  he  binding  in  this  case,  because  the 
person  entering  into  the  warranty  mit;!it,  by  a  recovery,-  have  barred  the  remainder-man  upon  whom 
the  obligation  of  the  warranty  descends.  A  collateral  warranty  therefore  may,  in  some  cases,  happen 
to  be  as  good  a  bar  to  a  remainder  as  a  recovery  would  have  been;  and  consequently  in  such  a  case 
there  may  be  a  marketable  title  to  the  estate  without  a  recovery  :  but  in  the  case  of  a  lineal  warranty 
devolving  upon  the  issue  in  tail  of  the  warrantor,  the  title  can  in  no  case,  by  virtue  of  the  warranty,  be 


considered  as  good,  even  though  there  were  assets ;  for,  as  will  be  seen  in  the  text,  lineal  warranty 
with  assets  is  not  binding  uporf'any  succeeding  issue  in  tail  after  the  assets  are  alienated.  It  is  how- 
ever to  be  understood,  that  the  person  alienating  the  assets  will  himself  still  be  bound.  In  order  to 
constitute  assets  it  may  be  proper  to  notice,  that  the  lands  must  be  fee-simple  lands  of  at  least  equal 
value  with  the  lands  warranted;— that  they  must  be  descended  from  the  warranting  ancestor,  and 
must  be  vested  in  possession,  and  not  merely  in  right. 

(g)  A  warranty  commencing  by  disseisin  (or   by  abatement,  intrusion,  &c.)  is  where  a  disseisor 
alienates  the  estate  with  warranty^  and  such  warranty  having  its  origin  in  a  wrong  is  held  to  be  no  bar 


vni. 


OF  A  WARRANTY. 


Co.  super  Lit. 

S<o.  37'.'.  :3;i.'>. 

384. 

Co.  4.  121. 

10.  97. 


Co.  super  Lit. 
389,  <Scc. 


isi-j- 

*  P.  182. 


all  which  *  see  divers  examples  afterwards.  And  note 
that  all  these  things  here  are  to  be  applied  to  warranties  of 
lands,  and  concerning  freeholds  and  inheritances;  for 
4here  is  a  warranty  of  goods  and  chattels  in  contracts,  of 
which  we  treat  not  here  (It). 

The  fruit  and  effect  of  the  warranty  in  deed  is,  that  it  3.  The  fruit 
doth  always  conclude  and  bar  the  warrantor  himself  of  ?"  andwha' 
tiic  land  so  warranted  for  ever;  so  that  all  his  present  and  ,,ge  may  be 
future  rights,  that  he  hath  or  may  have  therein,  are  hereby  made  of  it. 
extinct.  And  therefore  if  the  father  be  disseised,  and 
the  son  in  his  life-time  release  all  his  right  to  the  land  to 
the  disseisor,  and  make  awarranty  of  the  land  in  the  deed, 
and  then  the  father  dieth,  and  the  right  of  the  laud  de- 
scendeth  to  the  son;  in  this  case,  albeit  the  release  doth 
not  bar  the  son,  yet  the  warranty  doth  bar  him.  And  for 
the  most  part  also  it  doth  conclude  and  bar  the  heirs  of 
him  that  made  the  warranty,  to  whom  the  same  warranty 
doth  descend,  to  demand  the  same  land  against  the  war- 
ranty ;  for  if  it  be  a  lineal  warranty,  it  is  a  bar  of  an  es- 
tate in  fee-simple  without  any  assets,  i.  c.  without  any 
other  land  descended  to  him  in  fee-simple  from  the  same 
ancestor  that  made  the  warranty  :  And  with  assets  it  is  a 
bar  of  an  estate  in  tail.  And  if  it  be  a  collateral  warranty, 
it  is,  with  or  without  assets,  a  bar  of  an  estate  in  fee- 
simple  or  fee-tail,  and  all  possibility  of  right  thereunto  (i) ; 
and  yet  so  as  it  doth  not  pass  any -estate  or  right,  but  only 
bind  the  right,  so  long  as  the  warranty  is  in  force;  for  if 
the  warranty  be  avoided  the  right  may  be  revived.  But 
neither  the  lineal  nor  collateral  warranty  can  enlarge  an 
estate.  And  therefore  if  a  lessor  by  deed  release  to  his 
lessee  for  life,  and  warrant  the  land  to  him  and  his  heirs; 
this  doth  not  make  his  estate  greater,  neither  will  it  bar 
titles  of  entry,  or  action,  in  cases  of  mortmain,  consent 
to  a  ravisher,  mortgage,  or  dower.  And  therefore  if  an 
ancestor  of  the  lord  hath  title  to  enter  upon  an  alienation 
in  mortmain,  and  he  release,  or  make  a  feoffment  with 
warranty  ;  this  warranty  will  neither  bar  him  nor  his  heir. 
So  if  a  collateral  ancestor  will  make  a  warranty,  which 
doth  ai'ter  descend  upon  one  that  hath  title  of  entry  npon 
a  condition  broken ;  this  will  not  bar  his  entry,  fyc.  neither 
will  it  bar  any  right  that  shall  commence  after  the  war- 
ranty made.  And  the  warranty  that  doth  commence  by 


to  persons  injured  by  the  disseisin.  As  however  between  the  parties  to  the  warranty  and  their  heirs 
it  is  good.  See  l  Inst.  367  a.  And  where  an  estate  commencing  by  disseisin  is  turned  to  a  right,  and 
a  warranty  is  annexed  to  the  estate  upon  an  alienation,  or  upon  a  release  or  confirmation  of  right,  and 
such  warranty  is  made  by  any  other  person  than  the  disseisor  himself,  there  the  warranty  will  not  be 
open  to  the  objection  of  being  a  warranty  commencing  by  disseisin.  Litt.  sect.  697.  It  is  said  that 
a  warranty  even  by  the  disseisor  himself  is  not  a  warranty  commencing  by  disseisin,  provided  the  dis- 
seisin was  not  made  with  an  intention  to  create  the  warranty.  But  it  may  be  asked,  how  is  the  inten- 
tion to  be  ascertained  except  by  the  subsequent  fact  of  his  creating  the  warranty;  or  if  it  is  to  be 
ascertained  by  the  time  which  elapses  between  the  disseisin  and  entering  into  the  warranty,  then  the 
question  arises,  where  is  the  line  to  be  drawn  between  the  period  which  shews  that  the  disseisin 
was  made  with  an  intention  to  alienate  with  warranty,  and  the  period  which  shews  that  such  was  not 
the  intention  ?  Sec  on  this  subject  page  191,  infra. 

(A)  See  further  as  to  the  several  kinds  of  warranties,  Bac.  Abr.  Warranty  (A).     Com.  Dig.  Gar- 
rauty  (H).    Sull.  Led.  120.     l  Wood,  335. 

(»)  See  the  above  noticed  act  of  the  4  &  5  Ann.  c.  16.  (note  (a)  p.  181.)  which  greatly  narrows  the 
operation  of  collateral  warranty. 

T  2  disseisin 
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disseisin  doth  not  bind  or  bar  any  estate  with  or  without 
assets  (k). 

And  in  cases  where  the  lineal  or  collateral  warranty  is  Co.  super  Lit. 
a  bar,  there  if  the  party  be  impleaded  by  him  or  his  heirs  98  "gg  jjier' 
that  made  the  warranty,  the  party  impleaded  that  is  te-  42'  CQ.  super 
nant  of  the  land,  may  plead  and  shew  forth  this  warranty  Lit.  101. 
against  him,  and  demand  judgment,  whether  he  contrary 
to  his  own  warranty  shall  be  suffered  or  received  to  de- 
mand the  thing  warranted ;  and  this  in  pleading  is  called 
a  rebutter  (/).  And  if  he  be  impleaded  or  sued  by  another 
*forthe  land,  then  he  to  whom  the  warranty  is  made,  or 
his  heirs,  may  vouch,  i.  e.  call  in  the  warrantor  or  his 
heirs,  to  warrant  the  land.  And  this  is  an  interpleader, 
in  the  nature  of  an  action  brought  by  the  warrantor  against 
the  warrantee,  wherein  he  that  doth  vouch  (called  the 
vouchor)  is  demandant,  and  he  that  is  vouched  (called  the 
vouchee)  is  made  tenant  or  defendant  to  the  action,  and 
the  vouchor  is,  as  it  were,  out  of  the  suit.  And  this  se- 
cond tenant,  the  vouchee,  is  called  the  tenant  by  the  war- 
ranty. And  hereupon  shall  issue  forth  to  the  sheriff  a 
writ  to  summon  the  vouchee  to  appear,  called  a  Summons 
ad  ivarrantizandum.  And  if  the  vouchee  appear  he  must 
plead  to  the  voucher,  and  if  he  shew  cause  why  he  should 
not  warrant,  that  must  be  tried ;  and  this  shewing  of  cause 
is  called  a  counterplea  to  the  voucher :  but  if  he  plead  in 
avoidance  of  the  warrauty,  it  is  called  a  counterplea  to 
the  warranty.  And  if  he  cannot  gainsay  the  warranty, 
the  stranger  shall  recover  the  land  demanded  against  the 
vouchor,  and  he  shall  recover  as  much  other  land  against 
the  vouchee  of  the  lands  he  hath  or  had  at  the  time  of  the 
voucher.  And  this  recovery  of  other  land  is  called  a  re- 
covery in  value.  And  if  the  vouchee  hath  at  the  time  of 
the  voucher  and  recovery  no  lands  descended  to  him  to 
answer  the  warranty,  but  hath  afterwards  land  happening 
to  him  by  descent  from  that  ancestor,  then  he  may  have 
a  resummons,  and  recover  the  land  that  doth  after  happen. 
But  if  the  sheriff  return  upon  the  summons,  that  the 
vouchee  is  summoned,  and  he  doth  make  default,  then  he 
shall  have  a  magnum  cape  ad  valmtiam ;  when  if  he  make 
default  again,  the  judgment  shall  be  given  against  the 
vouchor,  and  he  shall  recover  over  in  value  against  the 
vouchee ;  and  if  the  vouchee  appear,  and  then  make  de- 
fault, the  vouchor  shall  have  a  parvum  cape  ad  valentiam  ; 
and  then  if  he  make  default,  judgment  shall  be  given  as 
before.  But  if  the  sheriff  return  upon  the  summons,  he 
hath  nothing  whereby  he  may  be  summoned,  then  may 
the  vouchor  have  a  writ  called  Sequatur  sub  suo  periculo ; 
whereupon  shall  go  an  Alias  and  Pluries;  and  if  the  like 
return  be  made,  the  demandant  shall  have  judgment 
against  the  first  tenant,  but  he  cannot  recover  in  value 
against  the  vouchee.  And  if  the  case  be  so,  that  the 
vouchee  had  a  warranty  from  some  other  for  the  land,  he 


(fc)  See  supra,  page  181,  note(f),  on  the  subject  of  collateral  warranty. 

(1)  For  the  derivation  and  explanation  of  rebutter,  see  Co.  Litt.  303  b.  565  a.     Corn.  Dig.  Gar- 
ravity  (K.  3.)  Pleader  (K.)    Vin.  Abr.  Voucher  (A.  c.  3.) 

'      may 
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may  cle-arraigne,  i.  e.  maintain  the  warranty  over,  and  shall 
recover  in  value  over  also  against  his  voucher  in  the  same 
manner  as  before. 

Or  the  warrantee  to  whom  the  warranty  is  made,  or  his 
heirs,  may  at  any  time  before  they  be  impleaded  for  the 
land,  if  they  will,  bring  a  warrantia  chartce  upon  the  war- 
ranty in  the  deed  against  the  warrantor  or  his  heirs  ;  and 
hereby  all  the  land,  the  heir  of  the  warrantor  hath  by 
descent  from  the  ancestor  that  made  the  warranty,  at  the 
time  of  this  writ  brought,  shall* be  bound  and  charged 
with  the  warranty,  into  whose  hands  soever  it  go  after- 
wards; so  that  if  the  land  warranted  be  after  recovered 
from  the  warrantee,  he  shall  recover  so  much  land  over 
again  of  the  other  land  of  the  heir  of  the  warrantor,  or  of 
the  warrantor  himself  if  he  be  living.  And  albeit  the 
warrantee  or  his  heirs  do  recover  in  this  writ,  yet  he  may 
after  upon  occasion  vouch  the  warrantor  or  his  heirs  not- 
withstanding. And  herein  observe  it  is  good  policy,  if  a 
man  suspect  any  thing,  to  bring  this  writ  of  warrantia 
chartae  betimes  ;  because  it  binds  all  the  land  of  the  war- 
rantor from  the  time  of  the  writ  brought,  and  not  any  of 
his  other  lands  he  had  before  that  time  that  are  now 
aliened  (?n). 

The  words  dedi  Sf  concessi,  or  dedi  only,  in  a  feoffment 
do  make  a  warranty,  when  an  estate  of  frank-tenement  or 
inheritance  doth  pass  by  the  deed.  But  the  word  concessi 
only,  or  demisi  fy  concessi,  do  not  make  such  a  warranty. 
And  by  force  of  the  statute  of  Bigamis,  chap.  6,  dedi  is 
mad-e  an  express  warranty  during  the  life  of  the  fe- 
offor  (H). 

The  word,  warrantizo,  or  warrant,  is  the  only  apt  and 
effectual  word  to  make  an  express  warranty,  or  a  warranty 
in  deed,  and  therefore  this  word  only  is  used  in  fines. 
And  the  words  defendo,  or  acquieto,  albeit  they  be  com- 
monly used  in  deeds,  yet  of  themselves  without  the  other 
will  not  make  a  warranty  (o). 

If  a  man  by  deed  doth  grant  to  warrant  land  to  /.  8. 
and  his  heirs,  and  the  warrantor  doth  not  bind  his  heirs  to 
the  warranty;  or  doth  not  warrant  to  /.  S.  and  his  heirs, 
but  to  /.  S.  only ;  or  doth  Avarrant  to  /.  S.  and  his  assigns, 
and  not  to  /.  S.  and  his  heirs ;  or  doth  bind  himself  and 
his  heirs  to  warrant  the  land,  but  doth  not  say  how  long, 


De-arraigne- 
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ranty.  Quid. 
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(m)  Upon  what  warranty  this  writ  lies,  by  whom  it  may  be  had,  and  when,  and  how  it  was  to  be 
brought,  see  Vin.  Abr.  tit.  Warrantia  Chartze.  Bro.  Abr.  same  title.  Fitz.  Nat.  Brev.  134,  with  the 
notes  to  the  last  edition  ;  and  Com.  Dig.  Pleader  (3  N). 

in)  It  was  at  one  time  a  prevailing  opinion  that  the  word  grant  in  any  conveyance  created  a  war- 
ranty, and  in  consequence  of  such  opinion  trustees  were  advised  not  to  convey  by  the  word  grant ;  but 
it  now  seems  to  be  agreed  that  this  word,  when  used  in  a  conveyance  of  an  estate  of  inheritance,  does 
;iot  imply  a  warranty.  And  even  where  the  word  may  contain  an  implied  warranty,  yet  the  insertion 
in  the  •deed  of  any  express  covenant  on  the  part  of  the  grantor,  would  clearly  restrain  the  effect  of 
the  warranty  and  bring  it  within  the  effect  of  the  covenant;  or,  more  properly,  perhaps,  the  express 
covenant  would  annul  the  implied  warranty  and  leave  the  grantor  only  liable  on  his  covenant.  See, 
on  this  subject,  a  valuable  note  of  Mr.  Butler's  to  Co.  Litt.  348  a.  (l) ;  and  see  supra,  page  160, 
notes  (b)  and  (c),  as  to  implied  covenants  (or  warranty)  being  restrained  by  express  ones. 

(o)  See  Slad.  Form.  Angl.  77.  in  p.  4:',  and  for  the  forms  of  warranties,  the  references  in  the  index 
of  that  book,  under  the  word  "  warranty. 
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P.  185. 


nor  against  whom ;  these  are  good  warranties,  but  how 
they  shall  be  taken,  see  afterwards. 

A  warranty  in  deed  may  be  annexed  to  estates  of  Co.  super  Lit. 
inheritance  or  freehold ;  and  that  not  only  of  corporal  366. 389. 
things  which  pass  by  livery,  as  houses,  lands,  and  the 
like,  but  also  of  incorporal  things  which  lie  in  grant,  as  ad- 
vowsons,  rents,  commons,  estovers,  and  the  like,  which 
issue  out  of  lands  or  tenements ;  and  that  not  only  to  in- 
heritances in  esse,  but  also  to  such  as  arc  newly  created, 
as  a  man  (some  say)  may  grant  a  rent,  $c.  de  novo  out  of 
land  for  life,  in  tail,  or  in  fee,  with  warranty.  So  a  war- 
ranty in  law  may  extend  to  a  rent  newly  created;  and 
therefore  if  such  a  rent  be  granted  in  exchange  for  an  acre 
of  land,  this  exchange  and  warranty  thereunto  annexed 
is  good.  But  a  warranty  may  not  be  annexed  to  an 
estate  or  lease  for  years,  albeit  it  be  a  lease  of  one 
thousand  years,  nor  to  any  other  chattel,  and  therefore  in 
all  actions  the  which  lessee  for  years  may  have  as  tres- 
pass, 8fc.  a  warranty  cannot  be  pleaded  in  bar  (p). 

A  warranty  may  be  made  upon   any  kind  of  convey-  Co.  super  Lit. 
ance,  as  upon  fines,  feofFments,  gifts,  Sfc.  also  a  warranty  3*2- 385.  Lit. 
maybe   made   by  and  upon  releases   and  confirmations,  *ect.  738. 74 
made  to  the  tenant  of  the  land,  albeit  he  that  makes  the 
release  or  confirmation  hath  no  right  to  the  land,  Sfc.  And 
yet  some  say,  that  by  a  release  or  confirmation,  where 
there  is  no  estate  created,  or   transmutation  of  the  pos- 
session, a  warranty  cannot  be  made  to  the  assignee.    But 
if  A.  be  seised  of  land  in  fee,  and  B.  doth  release  to  him, 
or  dotfi  confirm  his  estate  in  fee,  with  warranty  to  him,  his 
heirs  and  assigns ;  in  this  case  all  men  agree  this  warranty 
to  be  good ;  and  so  also  it  seems  it  is  in  the  case  last  be- 
fore,  and  that  both  the  party  himself,  and  the  assignee 
may  vouch  (7). 

A  warranty  in  law  may  be  good  in  its  creation,  albeit  Co.  super  Lit. 
it  be  made  without  deed  ;  for  if  a   man   by  his  last  will  38-i.  386. 
and  testament  devise  lands  to  another  man  for  life,  or  in 
tail,  rendering  rent ;  to  this  estate  there  is  a  warranty  in 
law  annexed  (r). 

The  words  dedi  Sf  conccssi,  or  dedi  only  in  a  feoffment,  Co.  super  Lit. 
make  a  good  warranty  in  law.     But  the  word  coticcasi  only  •*>84*    *'•  N.  B. 
in  fine  or  feoiunent,  doth  not  make  a  warranty  in  law.    '   ' 
And  albeit  there  be  an  express  warranty  in  the  deed,  yet  Co.  4.  80. 
this   doth   not  take    away  the   implied  warranty  of   the 
law  (s).     And  this  warranty  in  law  by  dedi  Sf  conccssi,  or 
by  dedi  only,  is  a  general  warranty  during  the  life  of  the 
feoffor. 

Every  partition  and  exchange  implieth  in  it,  and  hath  Co  super  Lit. 
annexed  to  it,  a  special  warranty  in  law  :  how  it  shall  bar  102. 384. 
and  be  extended,  see  in  Exchange. 

(p)  But  a  purchaser  of  goods  and  chattels  may  have  a  satisfaction  from  the  vendor  if  he  sells  them 
as  his  own,  and  the  title  proves  deficient,  though  there  is  no  express  warranty  for  that  purpose.  Cro. 
Jac.  474.  1  Kol.  Abr.  90.  See  fully  as  to  warranty  of  goods  and  chattels  in  Bac.Abr.  tit.  Actions 
on  the  Case,  (E).  and  -Stile's  Prac.  Reg.  656. 

(</)  See  further  as  to  what  things,  and  in  what  manner,  warranties  may  be  annexed,  in  Eac.  Abr. 
Warranty,  (B).  Via.  Abr.  Voucher,  (B.  6).  Com.  Dig.  Gafranty,(E). 

(r)  Warranties  in  law  are  so  called,  because  in  judgment  of  law  they  amount  to  a  warranty  with- 
out the  verb  u-ttrranlizo.  Co.  Lit.  384  a. 

(s)  Quare  of  this ;  and  see  supra,  page  184,  note  (n). 

Every 
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Co.  4.  80. 


Co.  super  Lit. 

334. 


Co.  super  Lit. 
384. 


Co.  super  Lit. 

384. 


Co.  super  Lit. 
367.   i 


Lit.  sect.  703. 
Co.  super  Lit. 
586. 


Co.  10.96.  & 
super  Lit.  38 1. 


Co.  super  Lit. 
378.  26  H.  8.  9. 


Every  tenure  by  homage  ancestrel,  i.  c.  where  a  tenant 
and  his  ancestors  have  held  land  of  a  lord  and  his  an- 
cestors, time  out  of  mind  by  homage,  hath  a  warranty  in 
law  annexed  to  it,  by  which  the  lord  is  bound  to  warrant 
it  to  the  tenant  and  his  heirs. 

If  one  make  a  gift  in  tail,  or  lease  for  life  of  land,  by 
deed,  or  without  deed  (f),  reserving  a  rent,  or  of  a  rent- 
service  by  deed  ;  in  these  cases,  there  is  annexed  an  im- 
plied warranty  against  the  donor  or  lessor,  his  heirs  and 
assigns. 

When  dower  is  assigned  to  a  woman,  there  is  a  war- 
ranty in  law  included,  which  is,  that  the  tenant  in  dower 
being  impleaded,  shall  vouch  and  recover  in  value  a  third 
part  of  the  two  parts  whereof  she  is  dowable. 

And  this  warranty  in  law  is  of  the  nature  of  a  lineal 
warrant}^,  and  shall  bind  as  a  lineal  warranty  only,  for  it 
doth  never  bar  any  collateral  title.  And  hence  it  it  is,, 
that  this  warranty  and  assets  in  some  cases  is  a  good  bar ; 
as,  if  tenant  in  tail  exchange  for  other  lands  which  are 
descended  to  the  issue,  and  he  hath  accepted  of  them,  or 
if  not,  that  other  lands  are  descended  to  him.  But  if 
tenant  in  tail  of  lands,  make  a  gift  in  tail,  or  lease  for  life, 
rendering  rent,  and  *  die ;  in  this  case  this  is  no  bar.  And  *  I*.  186. 
yet  if  other  assets  in  fee-simple  descend,  this  warranty  in 
law  and  assets  is  a  good  bar  (u), 

To  every  good  warranty  in  deed,   that  must   bar   and  7.  What  shall 
bind,  these  things  are  requisite.     1.  That  the  person  that  be  said  a  good 
doth  warrant,  be  a  person  able  :  for  if  an  infant  make  a  warijailty  in 
feoffmeut  in  fee  of  land,  and  thereby  doth  bind  him  and  anyhow  it 
his  heirs  to  warrant  the  land  ;  in  this  case,   albeit  the  fe-  .shall  bar  and 
ofFment  be  only  voidable,  yet  the  warranty  is  void.    2.  That  bind, 
the  warranty  be  made   by  deed  in  writing :  for  if  a  man  jnfant. 
make  a  feodment  by  word  (.r),  and  by  word  bind  him  and 
his  heirs  to  warrant  the  land  ;  this  is  not  a  good  warranty. 
So  if  a  man  give  lands  to  another  by  his  last  will,  and 
thereby  bind  him  and  his  heirs  to  warrant  it ;  this  war- 
ranty, albeit  the  will  be  in  writing,  is  void  (y).     3.  That 
there  be  some  estate  to  which  the  warranty  is  annexed, 
that  may  support  it :  for  if  one  covenant  to  warrant  land 
to  another  and  make  him  no  estate,  or  make  him  an  estate 
that  is  not  good,  and  covenant  to  warrant  the  thing  grant- 
ed ;  in   these   cases   the   warranty  is  void.     4.  That  the 
estate  to  which  the  warranty  is  annexed,  be  such  an  estate 
as  is  able  to  support  it ;  and  therefore  that  it  be  a  lease 
for  life  at  the  least :  for  if  one  make  a  lease  for  years  of 
land,  and  bind  himself  and  his  heirs  to  warrant  the  land ; 
this  is  no  good  warranty,  neither  will  it  have  the  effect  of 


(0  Since  the  Statute  of  Frauds,  (29  Car.  2.  c.  3.)  a  gift  in  tail  cannot  be  made  without  a  writing. 

(H)  See  more  amply  in  what  cases  the  law  will  create  a  warranty,  Vin.  Abr.  Voucher,  (A.  2>  Bac. 
Abr.  Warranty,  (E). 

(or)  See  the  above  noticed  statute  of  the  29'Car.  c.  S,  since  which  a  feoffment  cannot  be  made 
without  a  writiiiir. 

(«/)  Because  a  will  in  writing  is  no  deed,  and  therefore  an  express  warranty  cannot  be  created  by 
•will  j  but  a  warranty  in  law  may  be  created  by  will,  and  may  bind  the  heir,  though  it  never  bound 
the  ancestor.  Co.  Lit.  386  a. 

a  warranty : 
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a  warranty :  but  this  may  amount  to  a  covenant,  on  which 
an  action  of  covenant  may  he  brought.  5.  That  the  war- 
ranty descend  upon  him  that  is  heir  of  the  whole  blood  by 
the  common  law  to  him  that  made  the  warranty,  and  not 
upon  another :  for  if  tenant  in  tail  in  borough  English 
(where  by  custom  the  youngest  son  is  to  inherit)  discon- 
tinue the  tail,  and  have  issue  two  sons,  and  the  uncle  re- 
lease to  the  discoutinuee  with  warranty,  and  dieth ;  this 
is  no  good  warranty  to  bind  the  younger  son  (z).  So  if 
in  this  case,  tenant  in  tail  discontinue  the  tail  with  war- 
ranty, Sj-c.  having  two  sons,  and  die  seised  of  other  lands 
in  the  same  borough  in  fee-simple,  to  the  value  of  the 
lands  in  tail;  the  younger  son  is  not  barred  by  this  war- 
ranty. So  if  one  give  his  land  to  the  eldest  son,  and  the 
heirs  males  of  his  body,  the  remainder  to  the  second  son, 
4*c.  and  the  eldest  son  doth  alien  with  warranty,  having 
issue  a  daughter,  and  die  ;  this  is  no  good  warranty  to  bar 
the  second  son.  So  if  tenant  in  tail  have  issue  two 
daughters  by  divers  venters  and  die,  and  they  enter,  and 
a  stranger  doth  disseise  them,  and  one  of  them  doth  re- 
lease all  her  right,  and  bind  her  and  her  heirs  to  warrant 
it;  in  this  case  the  warranty  is  not  good  to  bar  the  sister : 
but  if  they  had  been  by  one  venter,  contra.  So  if  two 
brothers  be  by  demy  venters,  and  the  eldest  doth  release 
with  warranty  to  the  disseisor  of  the  uncle,  and  dieth 
without  issue,  and  the  younger  dieth ;  this  is  no  good  war- 
ranty to  bar  the  younger  brother,  for  a  warranty  must 
*  P.  187.  *  evermore  descend  upon  him  that  is  heir  at  the  common 
law  to  him  that  made  it  (a).  (>.  That  he  that  is  heir  do  con- 
tinue to  be  so,  and  that  neither  the  descent  of  the  title, 
nor  the  warranty,  be  interrupted  :  for  if  one  bind  him  and 
his  heirs  to  warranty,  and  after  is  attainted  of  treason  or 
felony,  and  die ;  this  warranty  doth  not  bind  his  heirs. 
So  if  tenant  in  tail  be  disseised,  and  after  release  to  the 
disseisor  with  warranty,  and  after  the  tenant  in  tail  is 
attainted  of  felony,  and  hath  issue  and  die ;  this  warranty 
will  not  bind  the  issue.  7.  That  the  estate  of  freehold  that 
is  to  be  barred  be  put  to  a  right  before,  or  at  the  time  of 
the  \varranty  made  ;  and  that  he  to  whom  the  warranty 
doth  descend,  have  then  but  a  right  to  the  land :  for  a 
warranty  will  not  bar  any  estate  of  freehold  or  inheritance; 
in  esse  in  possession,  reversion,  or  remainder,  that  is  not 
displaced,  and  put  to  a  right,  before,  or  at  the  time  of  the 
warranty  made ;  though  after,  at  the  time  of  the  descent 
of  the  warranty,  the  estate  of  freehold  or  inheritance  be 
displaced  and  devestcd.  Arid  therefore  if  there  be  father 
and  son,  and  the  son  hath  a  rent  service,  suit  to  a  mill, 
rent-charge,  rent-seek,  common  of  pasture,  or  other  pro- 
fit apprender  out  of  land  of  the  father,  and  the  father 
inaketh  a  feoffment  in  fee  with  warranty,  and  dieth,  this 
shall  not  bar  the  son  of  the  rent,  common,  fyc.  And  albeit 


CHAP,  vn f. 


Co.  super  Lit. 
1C-     Lit.  fol. 
161-  sect.  735. 


Lit.  fo.  161. 


Lit.  sect. 737. 


Co.  super  Lit. 
337.  Lit.  sect. 
718. 


Lit.  sect.  745. 
7-16. 


Co.  10.  96.  97. 
super  Lit.  388. 
21  K.  7. 


(z)  Because  a  warranty  cannot  go  according  to  the  nature  of  tlie  tenements  by  the  custom,  $c.  but 
only  according  to  the  form  of  the  common  law.  Lit.  sect.  735. 

(«)  In  the  cases  above  put,  the  obligation  of  the  warranty  does  not  descend  upon  the  person  claim- 
ing the  estate  ;  and  in  no  case  does  a  warranty  bar  unless  it  does  so  descend.  It  is  not  however  to  be 
Understood,  that  it  is  a  bar  in  all  cases  where  it  does  so  descend,  for  this  is  by  no  means  the  case) 

the 


CHAP.  V11I. 


Lit.  sect.  731. 


Co.  super  Lit. 
370. 


Lit.  sect.  726. 
Co.  1.67.  140. 
super  Lit.  380. 
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the  son  after  the  feoffment  with  warranty,  and  before  the 
death  of  the  father,  had  been  disseised,  and  so,  being  out 
of  possession,  the  warranty  had  descended  upon  him,  yet 
this  warranty  should  not  bind  him.     So  if  my  collateral 
ancestor  release  to  my  tenant  for  life,  with  warranty,  and 
die,  and  this  warranty  descend  upon   me ;  this  shall  not 
bind  my  reversion,    or  remainder.     But   if  in   the   case 
before,  the   son  be   disseised  of  the  rent,  Sfc.  and  affirm 
himself  to  be  disseised  by  the  bringing  of  an  assise,  (for 
otherwise  he  shall  not  be  said  to  be  out  of  possession  of  a 
rent,  or  the  like)  and  after  the  father  doth  release  with 
warranty   and   die ;  in  this  case   the   collateral  warranty 
shall  bind  and  bar  the  son  of  his  rent,  fyc.  (&).     And  if  iu 
the  last  case,  my  tenant  for  life  be  disseised,  and  my  an- 
cestor doth  release  to  the  disseisor  with  warranty,  and 
die ;  this  is  a  good  warranty  to  bar  and  bind  me.     8.  That 
the  warranty  doth  take  effect  in  life-time  of  the  ancestor, 
and  that  he  be  bound  by  it :  for  the  heir   shall  never  be 
bound   by  an  express  warranty ;  but  where  the  ancestor 
was  bound  by  the  same  warranty,  and  therefore  a  war- 
ranty made  by  will,  is  void.     9.  That  the  heir  claim  in  the 
same  right  that  the   ancestor  doth :  for  if  one  be  a  suc- 
cessor only  in  case  of  a  corporation,  he  shall  not  be  bound 
by  the  warranty  of  a  natural   ancestor  (c).     10.  That  the 
heir  that  is  to  be  barred  by  the  warranty,  be  of  full  age  at 
the  time   of  the  fall  of  the  warranty :  for  if  my  ancestor 
make  a  feoffment,  or  a  release  with  warranty,  and  at  this 
time  I  am  within  age,  *  and  after  he  die,  and  the  war- 
ranty descend  upon   me  within  age ;  this  warranty   shall 
not  bind  me :  but  if  I  become  of  age  after  the  warranty 
of  my  ancestor,  and  before  his  death;  in   this   case  the 
warranty  may  bar  me.     And  in  the  first  case  it  will  bar  me 
also,  while  it  is  in  force  ;  but  I  may  by  my  entry  avoid  it. 
And  the  same  law  is  of  a  woman  covert.     And  yet  if  the 
entry  of  an  infant,  or  a  woman  covert,  be  not  lawful,  when 
the  warranty  doth  descend  ;  in  this  case  the  warranty  shall 
bind  them  as  well  as  any  other  ;  for  such  warranty  cannot 
be  avoided  but  by  entry  and  avoiding  the  estate.     And 
where  the  husband  is  within  age  at  the  time  of  the  descent 
of  a  warranty  to  his  wife,  and  the  entry  of   the  wife   is 
taken  away,  there  the  warranty  shall  bind  the  wife. 

If  lands  be  given  to  A.  for  life,  and  after  to  the  next  heir 
male  of  A.  and  the  heirs  male  of  the  body  of  that  heir 
male,  and  A.  having  issue  B.  makes  a  feoffment  of  the 
land  with  warranty  to  /.  S.  this  is  a  good  warranty  and  a 
bar  to  the  issue  (rf);  for  a  man  may  be  barred  of  his  right 
by  a  warranty  which  he  could  never  avoid :  as,  where 
lessee  for  life  is  disseised,  and  a  collateral  ancestor  of  the 
lessor  doth  release  to  the  disseisor  \vith  warranty  and  die, 
and  this  doth  descend  upon  the  lessor;  by  this  he  is 
barred. 

(//)  See  supra,  page  181,  latter  part  of  note  (f ),  on  the  subject  of  collateral  warranty. 

(c)  The  warranty  of  the  predecessor  does  not  bind  the  successor.     2  Inst.  155. 

(•d)  This  being  a  warranty  entered  into  by  a  person  seised  of  a  mere  life  estate,  would  now  be  void 
under  the  above  noticed  act  of  the  4  Ann.  c.  16.  s.  21.  That  the  person  entering  into  the  warranty 
must  be  considered  as  having  a  mere  life  estate,  and  not  an  estate  tail,  sec  Archer's  t:usc,  1  Rep.  66. 
Cluck  v.  Day,  Moore,  593.  and  Fearne's  Cont,  Kern.  6th  ed.  p.  1JO. 
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A  warranty  made  for  life,  or  in  tail,  is  good,  and  shall  Lit.  sect.  7;>s. 
bind  for  so  long  only ;  as  if  tenant  in  tail  of  land  let  it  for  ^-  Slll'er  Llt- 
life,  the  remainder  to  another  in  fee,  and  a  collateral  an- 
cestor doth  confirm  the  estate  of  the  tenant  for  life,  and 
die,  and  the  tenant  in  tail  hath  issue ;  this  is  a  bar  to  the 
issue  during  the  life  of  the  tenant  for  life.     And  in  this 
case  upon  a  voucher  the  recovery  in  value  shall  be  put  for 
life  only. 

If  one  make  a  gift  in  tail,  and  grant  to  warrant  the  land  Co.  10.  96. 
given  according  to  the  gift;  this  warranty  is  good  no 
longer  than  the  estate  doth  last.  And  no  warranty  that 
a  donor  can  make,  in  this  case,  can  bar  him  of  the  land, 
if  the  donee  die  without  issue,  and  the  estate  deter- 
mine. 

And  where  a  warranty  doth  bar,  it  is  entire,  and  doth  Co.  8.  52. 
extend  to  all  the  land,  and  to  all  persons,  upon  whom  it  super  Lit.  373. 
doth  descend,  and  is  a  bar  of  all  the  right  that  every  one 
of  them  hath  in  the  land ;  so  that  if  they  have  all  right 
jointly  or  severally,  or  one  only  hath  all  the  right  and  the 
rest  none,  he  that  hath  the  right  is  barred.  And  there- 
fore if  lands  be  given  to  A.  and  the  heirs  of  his  body,  and 
for  want  of  such  issue  to  E.  his  sister  and  the  heirs  of  her 
body,  and  A.  doth  make  a  feoffment  with  warranty,  and 
die  without  issue,  having  two  sisters  E.  and  S.  this  is  a 
bar  to  E.  for  the  whole,  albeit  the  warranty  descend  on 
her  and  another  (e). 

If  there  be  tenant  for  life,  the  remainder  to  his  son  and  Co.  5. 79. 
heir  apparent  in  tail,  and  the  father  doth  make  a  feoffment 
*  P.  189.  in  fee  with  *  warranty  and  dieth ;  in  this  case  this  is  a 
good  warranty,  and  will  bar  the  son,  albeit  it  be  made  of 
purpose  to  bar  him  (f).  But  if  by  agreement  and  covin 
between  him  and  A.  and  B.  he  make  a  lease  to  A.  who 
makes  a  feoffment  in  fee  to  B.  to  whom  the  father  doth  re- 
lease with  warranty,  thinking  by  a  collateral  warranty  to 
bar  his  son;  this  is  no  bar,  for  this  warranty  began  by 
disseisin  :  and  if  in  the  first  case  the  son  doth  enter  in  the 
life-time  of  the  father  upon  the  land,  he  doth  avoid  the 
warranty. 

If  the  father  be  tenant  for  life,  the  remainder  to  the  Co.  i.  66. 
next  heir  male  of  the  father,  and  to  the  heirs  males  of  the 
body  of  such  next  heir  male,  and  the  father  makes  a  fe- 
offment to  7.  S.  with  warranty  and  dieth ;  it  seems  this 
warranty  is  a  good  bar  to  the  heir^);  and  in  this  case  the 
heir  cannot  enter  in  the  life-time  of  his  father,  for  he  can- 
not be  heir  male  unto  his  father  until  his  father's  death. 

If  tenant  for  life  make  a  feoffment  with  warranty,  or  be  Co.  super  Lit. 
disseised,  and  release  with  warranty,  and  he  in  reversion,  5^6.  365.    Co. 

(e)  The  above  is  a  case  of  collateral  warranty,  which  falls  within  the  act  of  the  4  Ann.  c.  Ifi. 
s.  21.  It  will  be  recollected,  however,  that  this  act  does  not  render  inoperative  all  collateral  war- 
ranties,  but  only  such  as  are  entered  into  by  persons  who  have  not  an  estate  of  inheritance  in  pos- 
session. 

(/)  This  also  is  the  case  of  a  collateral  warranty,  which  comes  within  the  act  of  Anne. 

(g)  This  case  appears  to  be  precisely  the  same  with  the  one  noticed  in  note  (d),  page  184,  and  it  is 
apprehended  it  is  clearly  a  case  of  collateral  warranty,  the  warranty  being  entered  into  by  a  person 
with  a  mere  life  estate. 

being 
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being  heir  to  the  tenant  for  life,  doth  not  enter,  but  suffer 
the  lessee  for  life  to  die,  and  thereby  the  warranty  to  fall 
and  descend  upon  him  ;  in  this  case,  this  warranty  ge- 
nerally is  a  bar  without  any  assets  (A).  But  if  he  that 
doth  so  alien,  <§rc.  be  tenant  by  the  curtesy,  this  is  no  bar  to 
the  heir,  without  assets  in  fee-simple  from  the  tenant  by 
the  curtesy,  and  then  it  is  a  bar  for  so  much  (?').  And  if 
the  heir,  for  want  of  this  assets  at  the  time,  doth  recover 
the  land  from  his  mother,  and  after  assets  doth  descend 
from  the  father ;  in  this  case  the  tenant  shall  recover  the 
same  laud  from  the  mother  again.  And  if  she  that  doth 
so  alien,  8fc.  be  tenant  for  life  of  the  inheritance  or  pur- 
chase of  her  deceased  husband,  or  given  unto  her  by  any 
of  the  ancestors  of  her  husband,  or  by  any  other  person 
seised  to  the  use  of  her  husband,  or  of  any  of  his  an- 
cestors; in  this  case,  her  alienation,  release,  or  confirma- 
tion with  warranty,  shall  not  -fcind  the  heir  whether  he 
have  assets  or  not.  But  if  a  man  convey  lands  to  the  use 
of  himself,  B.  his  wife,  and  the  heirs  of  his  body,  and 
they  have  issue  C.  and  the  father  dieth,  and  C.  disseiseth 
his  mother,  or  getteth  a  feoffment  from  a  disseisor,  and 
then  suffereth  a  recovery  with  a  single  voucher,  and  after 
the  mother  doth  release  to  the  recoveror  with  warranty  ; 
in  this  case  the  warranty  is  a  bar  to  the  issue,  and  not  void 
by  the  statute  of  //.  7.  (ft). 

If  the  husband  that  is  seised  of  lands  in  the  right  of  his  Fine, 
wife  levy  a  fine,  or  maketh  a  feoffment  'in  fee  with  war- 
ranty, and  the  wife  dieth,  and  then  the  husband  dieth ; 
this  warranty  shall  not  bind  the  heir  of  the  wife  without 
assets  of  other  laud  in  fee-simple  from  the  father,  albeit 
he  be  not  tenant  by  the  curtesy,  but  it  is  before  her  death 
that  he  doth  make  the  estate  and  the  warranty  (/).  But  a 
line  levied  by  the  husband  and  wife,  in  this  case,  is  a  good 
bar  to  the  heir. 

If  tenant  in  tail  that  is  in  of  another  estate,  i.  e.  either  P.  190. 
by  disseisin,  or  by  the  feoffment  of  a  disseisor,  doth  suffer 
a  common  recovery,  and  a  collateral  ancestor  of  the  te- 
nant in  tail  doth  release  with  warranty  to  the  recoveror, 
and  after  the  recoveror  doth  make  a  feoffment  to  uses 
executed  by  the  statute  of  27  II.  8.  and  after  the  collateral 
ancestor  dieth;  in  this  case  albeit  the  estate  of  the  land 
be  transferred  in  the  post  before  the  descent  of  the  war- 
ranty, yet  it  shall  bind.  So  if  he  to  whom  the  warranty 
is  made  suffer  a  common  recovery,  and  after  the  ancestor 
dieth.  But  if  tenant  in  dower  enfeoff  a  villain  with  war- 
ranty, and  the  lord  of  the  villain  enter  into  the  land  before 
the  descent  of  the  warranty,  and  after  the  woman  dieth ; 

(A)  Is  not  a  bar  since  the  above  noticed  act  of  Anne. 

(i)  Warranty  by  tenant  by  the  curtesy,  being  a  warranty  by  a  mere  tenant  for  life,  is  now  void  by 
the  above  act  of  the  4  Ann. 

(fc)  See  this  act  more  fully  noticed,  supra,  page  27,  note  (q). 

{I)  A  warranty  by  a  husband,  seised  jure  uxoris,  is  a  warranty  by  a  person  who  is  not  seised  of  an 
estate  of  inheritance,  and  consequently,  although  the  wife's  heir,  upon  whom  the  estate  descends, 
may  also  be  the  husband's  heir,  yet  the  warranty  being  collateral  to  the  estate  and  not  being  entered 
into  by  a  person  seised  of  an  estate  of  inheritance,  it  will,  since  the  above  noticed  act  of  Anne,  be 
no  bar  either  with  or  without  assets.  Sec  the  act  of  32  //en.  8,  c.  ^8.  s.  6.  as  to  discontinuance  by 
husbands  seised  jure  uxoris. 

this 
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this  warranty  shall  not  bind  the  right  of  the  heir  (TO).  So 
if  a  collateral  warranty  be  made  to  a  bastard  and  his  heirs, 
and  living  the  ancestor,  the  bastard  dieth  without  issue, 
and  the  lord  by  escheat  doth  enter,  and  after  the  ancestor 
dieth;  this  warranty  shall  not  bind. 

A  collateral  warranty  may  descend  upon  an  issue  in  tail  Lit.  sect. 
before  the  right  descended,  and  yet  be  good,  with  this  7  H.  Co- super 
difference,  that  the  right  be  in  esse  in  some  of  the  an-  ' 
cestors  of  the  heir  at  the  time  of  the  descent  of  the  war- 
ranty ;  as  if  tenant  in  tail  discontinue  the  tail  in  fee,  and 
the  discontinuee  is  disseised,  and  the  brother  of  the  te- 
nant in  tail  releaseth  all  his  right,  Sfc.  to  the  disseisor  with 
warranty,  and  dieth  without  issue,  and  the  tenant  in  tail 
hath  issue  and  dieth ;  in  this  case,  the  issue  is  barred. 
But  otherwise  it  is  where  the  right  is  not  in  esse  in  the, 
heir,  or  any  of  his  ancestors,  at  the  time  of  the  fall  of  the 
warranty ;  as  if  lord  and  tenant  be,  and  the  tenant  make 
a  feolFment  in  fee  with  warranty,  and  after  the  feoffee  doth 
purchase  the  seigniory,  and  after  the  tenant  doth  cease  ; 
in  this  case  the  lord  shall  have  a  cessavit ;  for  a  warranty 
doth  never  bar  any  right,  that  doth  commence  after  the 
warranty  (ri). 

If  the  case  be  so  that  if  no  such  warranty  had  been  Lit.  sect.  70S. 
made  by  the  father  or  other  ancestor,  the  right  of  the  lands  711- 
or  tenements  so  warranted,  had  or  might  have  descended  or 
come  from  the  same  ancestor,  and  that  from  and  by  him 
that  made  the  same  warranty,  such  a  warranty  is  a  lineal 
warranty  (o).     As  if  a  man  be  seised  in  fee  of  land,  and 
make  a  feoffment  of  it  to  another,  and  bind  him  and  his 
heirs  to  warrant  the  land,  and  hath  issue  and  die,  and  the 
warranty  doth  descend  upon  the  issue  ;  this  is  a  lineal  war- 
ranty, for  that,  if  none  such  had  been,  the  right  of  the  Co.  super  Lit, 
land  had  descended  to  him  as  heir  to  his  father,  and  he  371. 
must  have  made   his  descent  by  him.     And  if  there  be 
grandfather,   father   and    son,     and    the   grandfather   be 
disseised,  and  the  father  release  to  the  disseisor  being  in 
possession  with  warranty,   4*c-  an(l  dieth,  and   after  the 
grandfather  dieth ;  this  is  a  lineal  warranty  to  the  son,  and 
*P.  101.     albeit  in  this  case  the  warranty  descend*  before  the  right, 

yet  it  is  a  good  bar.     And  if  there  be  two  brothers,  and  Lit. sect.  7or. 

the  father  is  disseised,  and  the  eldest  brother  doth  relea.su 

with  warranty,  and  die  without  issue,  and  after  the  father 

dieth,  and  the  warranty  doth  descend  to  the  younger  son; 

this  is  a  lineal  warranty  to  him.     And  if  lands  be  given  to  Co.  1.66.  67. 

A.  for  life,  the  remainder  to  his  right  heirs,  and  he  doth 

make   a  feoffment  with  warranty  and  die ;  this  is   but  a 

lineal  warranty  (p).     And  if  two  parceners   be,  and  the 

(m)  Warranty  by  a  tenant  in  dower  must  be  considered  as  a  warranty  by  a  tenant  for  life,  and  con- 
sequently void  by  virtue  of  the  above  noticed  act  of  Anne. 

(n)  See  accordingly  in  iWood,  335  to  338,  and  further  what  shall  be  said  a  good  warranty  in  deed, 
and  who  shall  be  bound  by  it,  in  Com.  Dig.  Garranty,  (B).  Vin.  Abr.  Voucher,  (B.  2).  Bac.  Abr. 
Warranty,  (D). 

(o)  See  supra,  page  181,  note  (f ),  on  the  subject  of  lineal  warranty. 

(/>)  In  a  case  like  this  the  warranty  is  not  entered  into  by  a  mere  tenant  for  life  and  therefore  void 
under  the  statute  of  Ann,  but  it  is  entered  into  by  a  person  seised  in  fee;  for  the  remainder  to  ^.' 
right  heirs,  uniting  with  his  life  estate,  brings  the  case  withi 

. ..  ,1     _: A     _    f • i_  '  ° 


and  gives  A.  a  fee-simple. 


e  within  the  rule  in  Shelley's  case,  (2  Kep.  139), 

eldest 
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eldest  enter  into  all  the  land  to  her  own  use,  and  then 
doth  make  a  feoffment  with  warranty  and  dieth  without 
issue ;  this  as  to  her  own  part  is  a  lineal  warranty,  but  as 
to  her  sister's  part  is  a  collateral  warranty  (g>).  And  in 
every  case  where  one  doth  demand  an  estate  tail,  if  any 
ancestor  of  the  issue  in  tail,  Avhether  he  had  possession  of 
the  land  or  not,  hath  made  a  warranty,  and  if  the  issue, 
that  were  to  bring  a  writ  of  formedon,  may  or  might  have, 
by  possibility  of  some  matter  that  might  have  been  done, 
conveyed  to  himself  a  title  by  force  of  the  gift  by  him  that 
made  the  warranty ;  this  is  a  lineal  warranty.  As  if  a 
man  be  seised  of  land  of  an  estate  tail  to  him  and  the  heirs 
of  his  body  begotten,  and  make  a  feoffment  of  it,  and 
bind  him  and  his  heirs  to  warrant  it,  and  hath  issue  and 
dieth ;  this  warranty  descending  upon  the  issue  is  a  lineal 
warranty.  And  if  lands  be  given  to  one  and  the  heirs 
males  of  his  body,  and  for  want  of  such  issue  to  the  heirs 
females  of  his  body,  and  the  donee  doth  make  a  feofFment 
with  warranty,  and  hath  issue  a  son  and  a  daughter  and 
dieth ;  this  warranty  is  lineal  to  the  son,  and  if  the  son 
die  without  issue  male,  it  is  a  lineal  warranty  from  the 
father  to  the  daughter.  But  if  the  brother  in  his  life-time 
release  to  the  discontinuee,  &c.  with  warranty,  &c.  and 
after  dieth  without  issue ;  this  is  a  collateral  warranty  to 
the  daughter.  If  lands  be  given  to  the  husband  and  wife, 
and  the  heirs  of  their  two  bodies  engendered,  and  they 
have  issue,  and  the  husband  discontinue  and  die,  and  after 
the  wife  doth  release  with  warranty  and  die ;  this  is  a 
lineal  warranty.  And  if  lands  be  given  to  a  man  and  a 
woman  unmarried,  and  the  heirs  of  their  two  bodies,  and 
they  intermarry,  and  are  disseised,  and  the  husband  doth 
release  with  warranty,  and  dieth,  and  after  the  wife  dieth; 
this  is  a  lineal  warranty  to  the  issue  for  all  the  land.  And 
if  tenant  in  tail  have  issue  three  sons  and  discontinue,  and 
the  middle  brother  doth  release  with  warranty,  and  die 
without  issue,  and  after  the  father  dieth,  and  after  the 
elder  brother  dieth  without  issue,  so  that  the  warranty  doth 
descend  to  the  younger  brother ;  this  is  a  lineal  warranty  to 
him.  And  if  a  father  give  land  to  his  eldest  son  and  the 
heirs  males  of  his  body,  &c.  the  remainder  to  the  second 
son,  &c.  if  the  eldest  son  alien  in  fee  with  warranty,  &c. 
and  hath  issue  female,  and  dieth  without  issue  male ;  this  is 
a  lineal  warranty  *  to  the  second  son  (?•).  And  in  all  these 
cases  of  a  lineal  warranty,  if  the  right  of  the  estate  to  be 
barred  be  the  right  of  an  estate  in  fee-simple,  it  is  a  bar  with- 
out any  assets  ;  for  the  rule  is,  that  as  to  him  that  demand- 
eth  fee-simple  by  any  of  his  ancestors,  he  shall  be  barred 
and  bound  by  a  lineal  warranty  that  doth  descend  upon 
him,  unless  he  be  restrained  by  some  statute.  But  it  doth 
not  bind  the  right  of  an  estate  in  fee-tail  without  assets,  for 

(q)  If  she  entered  into  her  sister's  part,  claiming  the  whole,  and  denying  her  sister's  right,  (See 
supra,  p.  14,  note(v),)  would  it  not,  as  to  the  sister's  part,  rather  be  a  warranty  commencing 
by  disseisin?  and  see  infra,  page  1 91,  text. 

(»•)  Quaere  of  this — as  the  right  to  the  estate  does  not  come  from  or  through  the  person  who  made 
the  warranty,  nor  does  the  obligation  of  the  warranty  devolve  upon  the  same  person  who  is  entitled 
to  the  estate ;  and  see  too  next  page,  where  a  contrary  doctrine  is  laid  down. 
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in  that  case  the  rule  is,  that  as  to  him  that  demandeth  fee- 
tail  by  writ  of  formedon  in  the  descender,  he  shall  not  be 
barred  by  a  lineal  warranty,  unless  he  hath  assets  by  de- 
scent in  fee-simple  of  other  land  from  the  same  ancestor 
that  made  warranty  ;  and  then  it  is  a  bar  for  so  much  only  as 
doth  descend  to  him  and  no  more.  And  yet  if  the  issue  in 
tail  do  alien  the  assets  descended  and  die ;  in  this  case  the. 
issue  of  that  issue  is  not  harred  by  this  warranty  and  assets. 
But  if  the  issue  to  whom  the  warranty  doth  descend,  bring 
his  writ  of  formedon,  and  is  barred  by  judgment  by  reasoa 
of  the  warranty  and  assets;  in  this  case  albeit  he  alien  the 
assets  afterwards,  yet  the  estate  tail  is  barred  for  ever. 

If  tenant  for  life  do  alien  in  fee  with  warranty,  or  be 
disseised  and  release  to  the  disseisor  with  warranty  and 
die,  and  the  warranty  descend  on  him  in  reversion  or  re- 
mainder; this  is  a  collateral  warranty  (s).  So  if  the  lessee 
for  life  be  disseised,  and  a  collateral  ancestor  of  him  in 
reversion,  release  with  warranty  and  die,  and  the  war- 
ranty descend  on  him  in  reversion ;  this  is  a  collateral 
warranty,  for  that  is  collateral  which  is  collateral  to  the 
title  of  the  land.  And  if  a  man  seised  of  lands  in  fee 
Lave  issue  two  sons,  and  the  father  dieth,  and  the  younger 
son  doth  enter,  and  doth  alien  the  land  with  warranty, 
and  die  without  issue ;  this  is  now  a  collateral  warranty 
that  is  descended  on  the  elder  brother  (7).  And  if  a  son 
be  disseised  of  his  own  land,  and  bring  an  assisc,  and  after 
the  father  doth  release  to  the  disseisor  with  warranty  and 
dieth;  this  warranty  that  doth  descend  to  the  son  is  a  col- 
lateral warranty  (?t).  And  if  a  father  disseise  his  son  of 
the  land  he  hath  of  his  own  purchase,  without  any  intent  to 
alien  afterwards  and  to  bar  his  son,  and  afterwards  he  doth 
make  a  feoffinent  with  warranty  and  die  before  the  entry 
of  his  son,  so  that  the  warranty  doth  descend ;  this  is  a 
collateral  warranty  (x).  If  there  be  father  and  two  sons, 
and  the  father  is  disseised,  and  the  younger  son  doth  re- 
lease with  warranty  to  the  disseisor,  and  die  without  issue, 
and  then  the  father  dieth ;  in  this  case,  the  warranty  now 
descended  is  a  collateral  warranty.  If  a  lease  be  made  for 
life  to  the  father,  the  remainder  to  his  next  heir,  and  the 
father  is  disseised,  and  doth  release  with  warranty  and 
dieth ;  this  is  a  collateral  warranty  to  the  fieir.  And  if 
the  husband  discontinue  *  the  right  of  his  wife,  and  an- 
cestor collateral  to  the  wife  to  whom  she  is  her  heir  doth 
release  with  warranty  and  die,  and  after  the  husband  dieth; 
this  is  a  collateral  warranty  and  a  bar  to  her(?/).  And  in 
every  case  where  a  man  doth  demand  an  estate  tail  by  a 
writ  of  formedon,  if  any  ancestor  of  the  issue  in  tail,  which 
hath,  or  hath  not  possession,  maketh  a  warranty,  and  the 
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(s)  Warranty  by  a  tenant  for  life  is  void  by  the  above  noticed  act  of  the  4  Anne,  c.  16.  s.  21. 

(t)  Qu&re  if  the  warranty  in  this  case  must  not  be  considered  as  a  warranty  commencing  by  disseisin  ? 

(u)  Sec  supra,  page  181,  note  (f),  for  a  definition  of  a  collateral  warranty. 

(x)  Querre  if  not  rather  a  warranty  commencing  by  disseisin ;  and  see  supra,  page  181,  note(g),  re- 
specting disseisin  WITHOUT  an  intent  to  make  a  subsequent  alienation  with  warranty. 

(y}  Not  a  bar  since  the  act  of  4  Ann.  c.  16,  as  this  act  declares,  that  collateral  warranties  by  any 
ancestor  not  seised  of  an  estate  of  inheritance  in  possession  shall  be  void. 

issue 
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issue  that  is  demandant  cannot  by  any  possibility  that  may 
be  done,  convey  to  him  a  title  by  force  of  the  gift  from 
and  by  him  that  made  the  warranty ;  this  is  a  collateral 
warranty :  as  if  tenant  in  tail  discontinue  the  tail  and  die, 
having  issue,  and  the  uncle  of  the  issue  doth  release  with 
warranty  to  the  discontinuee,  and  die  without  issue,  so 
that  the  warranty  doth  descend  on  the  issue  in  tail ;  this  is 
•A  collateral  warranty  (a).  So  if  such  a  discontinuee  make  ' 
a  feoffment  in  fee,  or  be  disseised,  and  the  uncle  release 
with  warranty  to  the  disseisor,  or  feoffee,  and  die  without 
issue,  and  the  warranty  doth  descend  on  the  issue  ;  this  is 

Lit.  sect.  708.  a  collateral  warranty.  If  a  tenant  in  tail  have  three  sons, 
and  discontinue  the  tail  in  fee,  and  the  middle  brother 
doth  release  to  the  discontinuee  with  warranty,  and  after 
the  tenant  in  tail  dieth ;  this  is  a  collateral  warranty  to  the 

Lit.  sect.  716.  elder  brother  (6).  If  one  have  issue  three  sons,  and 
giveth  land  to  the  eldest,  and  the  heirs  of  his  body,  and 
for  want  of  such  issue  to  the  middle,  and  the  heirs  of  his 
body,  the  remainder  to  the  third,  and  the  heirs  of  his 
body,  and  the  eldest  doth  discontinue  the  tail  in  fee  with 
warranty,  and  die  without  issue;  this  is  collateral  to  the 
middle  son.  In  the  same  manner  it  is  in  case  where  the 
middle  son  hath  the  same  land  by  force  of  the  same  re- 
mainder, because  his  elder  brother  made  no  discontinuance, 
but  died  without  issue  of  his  body,  and  after  the  middle 
brother  doth  make  a  discontinuance  with  warranty,  &c. 
and  dieth  without  issue ;  this  is  a  collateral  warranty  to 
the  3roungest  son  (c).  And  in  this  case  if  any  of  the  sons 
be  disseised,  and  the  father  that  made  the  gift,  &c.  re- 
leaseth  to  the  disseisor  all  his  right  with  warranty ;  this  is 
a  collateral  warranty  to  that  son  upon  whom  the  warranty 

Co. 8. 52.  doth  descend  (d).     If  lands  be  given  to  A.  and  the  heirs  of 

Lit.  sect.  713.  jjjg  body,  and  for  want  of  such  issue  to  E.  his  sister,  and 
the  heirs  of  her  body,  andyl.  doth  make  a  feoffment  with 
warranty,  and  die  without  issue,  having  two  sisters,  E. 

Lit.  sect.  711.  and  S.;  this  is  a  collateral  warranty  to  E.  If  lands  be 
given  to  a  man  and  the  heirs  of  his  body  begotten,  who 
taketh  a  wife,  and  hath  issue  a  son  by  her,  and  the  hus- 
band doth  discontinue  the  tail  in  fee  and  dieth,  and  after 
the  wife  doth  release  to  the  discontinuee  with  warranty, 
and  dieth,  and  the  warranty  doth  descend  to  the  son;  this 
is  collateral  to  him.  If  tenant  in  tail  discontinue  the  tail 
in  fee,  and  the  discontinuee  is  disseised,  and  the  brother 
of  the  tenant  in  tail  doth  release  to  the  disseisor  with 
warranty  in  fee,  and  dieth  without  *  issue,  and  the  tenant  *P.  194. 
in  tail  hath  issue  and  dieth ;  this  is  collateral  as  to  the 
issue.  If  tenant  in  tail  have  issue  two  daughters,  and  die, 
and  the  elder  enter  into  all  to  her  own  use,  and  thereof 

(a)  But  does  not  bar  tlie  issue,  see  last  note. 

(6)  Sec  last  note  but  OIK-,  as  also  applicable  to  the  two  cases  last  put. 

(c)  In  the  two  cases  last  put,  the  warranty  is  made  by  a  person  seised  of  an  estate  of  inheritance  in 
possession,  and  therefore  the  warranty  is  a  bar  ;  and  the  case  does  not  fall  within  the  above  noticed 
act  of  Anne. 

(d)  Here  the  warranty,  which  is  collateral,  is  made  by  a  person  who  is  720*  seised  of  an  estate  of  in- 
heritance in  possession,  and   is  consequently  void  under  the  act  of  Anne.     The  student  will  bear  in 
mind  in  all  future  cases  which  may  occur  of  collateral  warranties  made  by  persons  not  seined  of  an  estate 
of  inherit  ante  in  possession,  that  such  warranties  are  void  by  the  act  of  Anne. 

make 
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mate  a  feofl'meYit   in   fee  with  warranty,  and   die  without 
issue,  this  warranty  as   to  the  other  sister's   part  is   col- 
lateral (e),  but  not  as  to  her  own.     If  the  husband  and  fo.  super  Lit. 
wife,  tenants  in   special  tail,  have   issue  a  daughter,  and  373. 
the  wife  die,  and  the  husband  by  a  second  wife  have   issue 
another  daughter,  and  discontinueth  in  fee  and  dieth,  and 
a  collateral  ancestor  of  the  daughter's  release  to  the  dis- 
continuee  with  warranty  and  dieth,  and  the  warranty  de-. 
scend  upon  both  the  daughters,  this  is  a  collateral  warranty 
to  them  (f).     If  lands  be  given  to  one  and  the  heirs  males 
of  his  body,  and  for  want  of  such   issue  to  the  heirs  fe- 
males of  his  body,  and  the  father   die,  and  Ihe  brother 
release  with  warranty,  and  die  without   issue  ;  this  is  col- 
lateral to  the  daughter.     If  tenant  in  tail  make  a  lease  for  Lit.  sect.  738. 
life,  the  remainder  to  another  in  fee,  and  a  collateral  ar.- 
A  cestor  doth  confirm  the  estate  of  tenant  for  life  with  war- 
ranty and   die,  and   after  the  tenant  in   tail  die,  having 
issue;  this   is   a  good   binding   collateral  warranty  during  Lit.  sect.  71?. 
the  estate  for  life  (g).     And  in  all  these  and  such  like  cases   Co.  super  Lit. 
of  a  collateral  warranty,  whether  the  right  be  the  right  of  374.  Co.  10. 
an  estate  tail,  or  the  right,  of  an  estate  in  fee  simple  that  is  oi"oac<  <i!*3. 
to  be  barred,  it  is  a  bar  without  any  assets;  for  in  this  case   Co.  super  Lit. 
the  rule  is,  that  a  collateral  warranty  is  a  bar  to  him  that  365.  Stat.  11 
demandeth  fee  simple,  and  also  to  him  that  demandeth  i'ee   **•  7-  cu-2°- 
tail,  without  any  other  descent  of  lands  in  fee  simple  ;  so 
that  the   heir  on  whom  the  same  warranty  is  descended, 
can  never  have  the  land  so  warranted,  whilst  the  warranty 
doth  continue  in  force,  but  is  bound  thereby,  except  it  be 
in  some  special  cases   restrained  by  act  of  parliament;  as 
where  the  husband  alone  during  his  wife's  life,  or  after  her 
death,  being  tenant  by  the  curtesy,  make  a  feoffment  by 
line,  or  deed,  of  his  wife's  land,  which  she   hath  by  de- 
scent or  pxirchase,  with  warranty  ;  this  will  not  bar  her 
heir  without  assets  of  other  lands  in  fee  simple  descended 
from  the  same  ancestor  that  made  the  warranty  (It).     Or 
where  a  wife  after  her  husband's  death,  shall  alone,  or 
with  her  succeeding   husband  alien,  release,  confirm,  or 
discontinue  with  warranty,  the  land  she  holdeth  in  dower, 
or  in  tail,  of  the  gift  of  her  former  husband,  or   any  of 
his  ancestors;  this  warranty  is  voidable,  and  will  not  bind 
with  assets  (f). 

10.  What  shall        If  the  son  purchase  land,  &c.  and  after  let  it  to  his  father,   Lit.  sect.  699. 

be  said  a  war-    Qr  any  other  ancestor  for  years,  or  at  will,  and  he  by  his  700,701,702. 

ranty  that  doth    ,       .  -\   .  ,    .   c     n.  ',  ,,  ,     J       •,    Fjnrii   RV 

Legin  by  dis-      deed  doth  infeoff  a  stranger,  and  that  with  warranty,  and  £in<     "*•  . 

seisin  :  and        after  dieth,  whereby  the  warranty  doth  descend  upon   the  36°r'>SUper 
what  such  a       heir;  this  warranty  doth  commence  by  disseisin  (k)     So  if 
tcnant  by  elegit,  statute-merchant,  guardian  in  chivalry,  or 


(e)  Quo-re,  if  not  commencing  by  disseisin  ?     See  supra,   page  191,  note  (q),  and  see  also  next 
page. 

(/)  And  void  by  the  act  of  Anne. 

(#)Not  since  the  above  noticed  act  of  Anne. 

(It)  See  the  act  of  32  Hen.  8.  c.  28.  s.  6.  which  restrains  husbands  from    discontinuing  estates  of 
which  they  are  seised  jure  uxoris. 

(i)  See  supra,  page  27,  note  (q),  en  the  act  of  the  11  Hen.  7.  c.  20.  restraining  alienation  by  wives 
seised  in  tail  jure  mariti. 

(A)  See  supra,  page  181,  note(f),  as  to  warranty  by  disseisin. 

soeage, 
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socage,  or  because  of*  nurture,  make  a  feoffment  with 
warranty,  and  this  warranty  doth  descend  on  his  heir;  this 
wjirranty  doth  commence  by  disseisin.  So  if  one  that  hath 
no  right  at  all  enter  into  my  land,  and  make  a  feoffment  to 
another  with  warranty.  So  if  one  coparcener  enter  into 
the  whole  land,  and  make  a  feoffment  in  fee  with  war- 
ranty; this  warranty  as  to  the  one  moiety  doth  begin  by 
disseisin.  So  it'  father  and  son  purchase  lands  to  them 
jointly,  &e.  and  the  father  alien  the  whole  to  another  with 
warranty,  &c.  and  after  the  father  dieth;  this  warranty  as 
to  the  one  moiety  doth  begin  by  disseisin.  But  if  the 
purchase  be  to  them  two  and  the  heirs  of  the  son  it  is  other- 
\\  ise,  for  if  the  son  enter  in  the  life-time  of  the  father, 
the  warranty  is  avowed  for  all,  but  if  he  do  not  enter,  then. 
as  to  the  father's  moiety  it  is  a  collateral  warranty.  And 
if  the  purchase  be  to  the  father  and  son,  and  the  heirs  of 
the  father,  and  the  father  alien  with  warranty,  &c.  in  this 
case  the  warranty  is  good  for  the  whole. 

If  the  father  be  tenant  for  life,  the  remainder  to  his  son 
and  heir  in  fee,  and  the  father  by  covin  and  consent,  of 
purpose  to  bar  the  heir  by  a  collateral  warranty,  maketh 
a  lease  for  years,  to  the  end  that  the  lessee  should  make  a 
feoffment  in  fee,  that  the  father  may  release  to  the  feoffee 
with  warranty,  and  all  this  is  done  accordingly,  and  the 
father  dieth,  and  the  warranty  doth  descend  to  the  son ; 
iu  this  case,  the  warranty  shall  be  said  to  begin  by  dis- 
seisin. But  if  the  father  in  this  case  make  a  feoffment  in 
fee  with  warranty  and  die;  this  is  a  good  warranty  to  bind 
the  son,  albeit  it  is  done  of  purpose  to  bar  him  (Z).  So  if 
one  brother  make^i  gift  in  tail  to  another,  and  the  uncle 
doth  disseise  the  donee,  and  infeoffeth  another  with  war- 
ranty, the  uncle  dieth,  and  the  warranty  descendeth  on  the 
donor,  and  then  the  donee  dieth  without  issue;  this  war- 
ranty doth  begin  by  disseisin.  So  if  the  father  and  son 
and  a  third  person  be  joint-tenants  in  fee,  and  the  father 
maketh  a  feoffment  in  fee  of  the  whole,  with  warranty, 
and  dieth,  and  then  the  son  dieth ;  in  this  case,  as  to  the 
part  of  the  third  person  and  to  the  part  of  the  son,  the  war- 
ranty shall  be  said  to  begin  by  disseisin.  But  releases  at 
this  day  by  a  tenant  for  life,  to  a  disseisor,  or  any  other, 
without  covin,  albeit  it  be  to  the  intent  to  bar  him  in  re- 
version, shall  bar  him  (m);  for  intent,  without  covin  arid 
disseisin,  shall  not  avoid  a  warranty :  and  examples  of 
warranties  that  do  begin  by  disseisin,  have  these  qualities  : 
}.'  That  for  the  most  part  the  disseisin  is  done  immediately 
to  the  heir  that  is  bound  by  the  warranty.  2.  The  war- 
ranty and  disseisin  are  simul  and  semel.  And  yet  if  a  man 
disseise  another  with  intent  to  make  a  feoffment  with  war- 
ranty, albeit  the  feoffment  be  made  twenty  years  after  the 
disseisin,  yet  it  shall  be  said  to  be  a  warranty  that  doth 
begin  by  disseisin.  But  in  all  these  cases  of  warranties 
that  do  begin  by  disseisin,  this  is  the  rule,  that  *  they  are  *  P.  196. 

(I)  Not  good  since  the  above  noticed  act  of  the  4  Anne,  c.  16.  *.  21.  which  makes  void  all  warranties 
by  tenants  for  life. 
(»»)  Warranty  by  tenant  for  life  now  void  by  the  above  noticed  act  of  Anne. 

u  altogether 


196  OF  A  WARRANTY.  CHAP.VIIT. 

altogether  void  and  without  force  as  to  all  others  but  to 
the  parties  themselves  that  do  make  them ;  and  therefore 
they  do  not  bar  or  bind  any  others  at  all  of  their  right  that 
have  any.  And  the  same  law  is  of  a  warranty  that  doth 
begin  by  abatement  or  intrusion  ;  that  is,  when  an  abate- 
ment or  intrusion  is  made  of  purpose  to  make  a  feoffment 
in  fee  with  warranty.  And  so  also  it  is  where  the  tenant 
die th  without  heir,  and  an  ancestor  of  the  lord  doth  enter 
before  the  entry  of  the  lord,  and  make  a  feoffment  in  fee 
with  warranty  ;  in  this  case  this  shall  not  bind  the  lord, 
because  it  doth  begin  by  wrong  (ri). 

11.  How  a  All  warranties  in  general  are  favourably  taken  in  law, 

warranty  shall  because  they  are  part  of  men's  assurances.  Every  war- 
ranty in  law  is  taken  for,  and  hath  the  effect  of,  a  lineal 
warranty. 

The  warranty  that  is  made  by  dedi  fy  concern'  (o),  or  dedi  Co.  4.  81. 
only  in  a  feoffment,  is,  and  shall  be  taken  for,  a  general  5- 17* 
warranty  against  all  persons  to  the  feoffee  and  his  heirs, 
during  the  life  of  the  feoffor  only,  albeit  there  be  no  ser- 
vice reserved  by  the  deed  nor  heir  named  :  but  it  shall  not 
extend  to  the  assignee  of  the  feoffee.     And  if  there  be  any 
service  reserved  on  the  deed,  then  it  shall  extend  against 
the  heir  also. 

The  warranty  in  law  that  is  made  upon  a  gift  in  tail,  or  Co.  4.  81. 
lease  for  life,  rendering  rent,  is  a  special  warranty  against  super  Lit.  384. 
the  donor  and  lessor  (/>),  and  his  heirs  and  assigns ;  so 
that  the  donee  or  lessee  may  vouch  the  grantor  after  the 
grant  of  the  reversion,  or  the  grantee  of  the  reversion  after 
the  attornment  of  the  tenant,  at  his  election. 

The  warranty  in  law  that  is  made  upon  an  exchange,  is  Co.  4. 121. 
special  in  divers  respects ;  for  it  extendeth  reciprocally  to  super  Lit.  384. 
and  against  the  heirs  of  both  parties  ;  and  it  doth  extend 
only  to  the  same  land  that  is  given  in  exchange,  and  none 
other ;  and  no  use  can  be  made  of  it  but  by  voucher,  for 
no  warrantia  chartce  doth  lie  upon  it.     So  also  the  war- 
ranty, that  is  made  in  dower,  is  taken  to  extend  only  to 
the  other  two  parts  of  the  land. 

The  warranty  in  law,  that  is  made  upon  the  tenure  of  Co.  super  Lit. 
homage  ancestrel,  extendeth  reciprocally  to  the  heirs,  and  384- 
against  the  heirs  of  both  parties. 

If  a  feoffment  be  made  of  land  to  three  jointly,  and  the  Co.  5.  59. 
feoffors  do  warrant  the  land  to  the  feoffees,  and  every  of 
them  ;  this  warranty  shall  be  joint  and  not  several.  But  if 
the  estate  be  several,  as  if  one  grant  White  Acre  to  A.  and 
Black  Acre  to  B.  and  grant  to  warrant  the  land  to  them, 
and  either  of  them ;  in  this  case  the  warranty  shall  be 
several. 

If  a  man  of  full  age,  and  an  infant  join  in  a  feoffment  Co.  super  Lit. 
with  warranty ;  this  shall  be  taken  for  a  good  warranty  as  367. 
to  the  whole  for  him  that  is  of  full  age,  and  void  for  the 
infant,  and  not  void  in  part,  and  good  in  part. 

(n)  See  more  amply  what  shall  be  deemed  warranty  which  commences  by  disseisin,  abatement,  or 
intrusion,  and  their  operation,  in  Bac.  Abr.  Warranty  (K).     Com.  Dig.  Garranty  (I.  c.) 
(</)  See  shpra,  page  1P>3,  note  (n). 
(}>)  See  supra,  page  160,  notes  (b)  and  (c),  on  implied  warranty  in  leases. 
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If  a  man  make  a  feoffment  in  fee,  and  bind  his  heirs 
hut  not  himself  *  to  warranty  ;  in  this  case  and  by  this,  his     *  p.  ^97, 
heirs  shall  not  be  bound,  and  it  seems  also  that  it  will  not 
bind  the  warrantor  himself.     But  if  a  man  bind  himself  to 
warrant,  and  not  his  heirs,  by  the  feoffment ;  in  this  case 
the  feoffor  himself  is  bound  to  the  warranty,  but  not  his 
heirs ;  for  it  is  a  maxim  of  law,  that  the  heir  shall  never 
be  bound  to  any  express  warranty,  but  where  the  ancestor 
was  bound  by  the  same  warranty.     If  one  make  a  feoff- 
mcnt  to  B.  and  his  heirs,  and  thereby  doth  grant  to  war- 
rant the  land,  and  doth  not  say  to  B. and  his  heirs;  yet 
this  warranty  shall  be  taken  to  extend  to   them.     But  if 
the  feoffor  doth  grant  to  warrant  the  land  to  B.  and  doth 
not  say  to  his  heirs,  this  shall  not  extend  to  his  heirs. 
And  if  in  this  case  the  warranty  be  to  B.  and  his  assigns, 
it  shall  not  extend  to"  his  heirs,  neither  shall  the  assignees 
take   advantage  of  it   after  the  death  of  B.     And  if  the 
warranty  be  to  B.  and  his  heirs,  and  not  to  his  assigns 
also ;  this  shall  not  extend  to  his  assigns..    If  one  make  a 
feoffment  to  A.  habendum  to  him  and  his  heirs /and  bind 
himself  and  his  heirs  to  warrant  the  land  in  forma  pr<e- 
dicta ;  in  this  case  the  warranty  shall  extend  to  the  feoffee 
and  his  heirs. 

If  one  grant  to  warrant  land  to  another  and  his  heirs, 
and  doth  not  say  against  what  persons,  this  shall  be  taken 
for  a  general  warranty  against  all  men. 

If  one  make  an  estate  and  grant  to  warrant  the  land, 
but  doth  not  say  how  long,  this  shall  be  taken  for  as  long 
as  the  estate  to  which  the  warranty  is  knit  doth  last. 

If  a  warranty  be  made  against  any  special  persons,  it 
shall  extend  to  them  and  no  further ;  and  it  shall  extend 
in  all  cases  for  and  to  all  titles  and  entries  upon  title  ;  and 
it  shall  not  in  any  such  cases  extend  to  tortious  and  unlaw- 
ful entries. 

If  a  man  be  seised  of  a  rent-seek,  issuing  out  of  the 
manor  of  Dale,  and  he  take  a  wife,  and  the  husband  doth 
release  to  the  terre-tenant,  and  warranteth  tenemcnta  prce- 
dicta  and  dieth ;  this  warranty  shall  extend  to  the  rent,  as 
well  as  to  the  land ;  and  therefore  if  the  wife  sue  for  her 
thirds  of  the  rent,  the  terre-tenant  may  vouch  the  heir. 
And  regularly  the  warranty  doth  extend  to  all  things 
issuing  out  of  the  land,  viz.  to  warrant  it  in  the  same  man- 
ner and  plight  as  it  was  in  the  hands  of  the  feoffor,  and  he 
shall  vouch  as  of  lands  discharged.  And  therefore  if 
grantee  of  a  rent,  grant  it  to  the  tenant  of  the  land  on 
condition,  and  the  tenant  doth  make  a  feoffment  of  the 
land  with  warranty  ;  in  this  case  the  warranty  shall  not 
extend  to  the  rent,  albeit  the  feoffment  be  made  of  the 
land  discharged  of  the  rent.  And  if  a  woman  have  a 
rent-charge  in  fee,  and  she  doth  intermarry  with  the  tenant 
of  the  land,  and  a  stranger  doth  release  to  the  tenant  of 
the  land  with  warranty ;  this  warranty  shall  not  extend  to 
bar  any  action  to  be  brought  after  the  death  of  the  wife  for 
the  rent.  But  if  in  this  case  the  *  tenant  make  a  feoffmeut  *  P.  190. 
in  fee  with  warranty  and  dieth,  the  feoffee  in  cui  in  vita 
brought  by  the  wife  shall  vouch  as  of  lands  discharged  at 
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the  time  of  the  warranty  made.  So  if  tenant  in  tail  of  a 
rent-charge  purchase  the  land  and  make  a  feoffment  with 
warranty,  and  the  issue  bring  a  formedon  of  the  rent,  the 
tenant  shall  not  vouch,  fyc.  (7). 

All  those  that,  are  parties  to  the  warranty,  i.  e.  such  as  Co.  super  Lit. 
are  named  in  the  deed  regularly,  shall  take  advantage  of  365<  5- 17- 
the  warranty ;  as  if  one  doth  warrant  land  to  another,  his 
heirs  and  assigns  ;  in  this  case  hoth  the  heirs  and  assigns 
take  advantage  of  it,  and  they  both  may  vouch  or  rebut, 
or  have  a  warrantia  chartce,  so  as  they  come  in  in  privity 
of  estate;  for  otherwise  the  heirs  or  assigns  cannot  vouch, 
or  have  a  warrantia  charts ;  and  yet  they  may  rebut,  not- 
withstanding, in  divers  cases.  But  those  that  are  not 
named,  for  the  most  part,  shall  not  take  advantage  of  the 
warranty  :  and  therefore  if  land  be  warranted  to  /.  S,  and 
not  to  him  and  his  heirs,  or  to  him  and  his  assigns,  or  to 
him,  his  heirs  and  assigns  ;  in  these  cases  neither  the  heir 
nor  the  assignee  may  vouch  or  have  a  warrantia  charta* ; 
and  yet  in  some  cases  where  it  is  so,  the  assignee  or  tenant 
of  the  land  may'  rebut. 

The  warranty  annexed  to  an  exchange,  a  partition,  by    Co.  super  Lit. 
dedi  and  by  homage  ancestrel, '  doth  always  go  in  privity  ;    384. 
and  therefore  an  assignee  in  these  cases   can  take  no  ad- 
vantage of  it  (r).     And  yet  in  the  cases  of  exchange  and 
dedi,  an  assignee  may  rebut.     But  the  assignee  of  a  lessee 
for  life  may  take  advantage  of  the  warranty  in  law  annexed 
to  his  estate. 

If  one  grant  to  warrant  land  to  another,  his  heirs  and  as-  Co.  5. 17. 
signs  ;  in  this  case  the  heirs  or  assigns,  heir  of  the  assignee,  super  Lit.  384. 
or  assignee  of  the  heirs  of  the  feoffee,  or  assignees  of  as-  ' 
signees  in  iitfinitum,  shall  take  advantage  of  the  warranty. 
And  therefore  if  one  iufeoff  /.  S.  to  have  and  to  hold  to  him, 
his  heirs  and  assigns,  and  warrant  the  land  to  him,  his 
heirs  and  assigns,  and  A.  (s)  doth  infeofF  B.  and  his  heirs, 
and  B.  dieth ;  in  this  case  the  heir  of  B.  shall  vouch  as 
assignee  to  A.  And  if  one  infeoff'^4.  and  B.habendum  to 
them  and  their  heirs,  and  warrant  the  land  to  them,  their 
heirs  and  assigns,  and  A.  die,  and  B.  doth  survive  and 
die,  and  his  heir  infeotF  C.  in  this  case  C.  shall  take  ad- 
vantage of  this  warranty  as  assignee.  If  one  infeolf  A. 
with  warranty  to  him,  his  heirs  and  assigns,  and  A.  doth 
infeoff  B.  and  B.  doth  re-infeoff  A.  In  this  case  neither  A. 
nor  his  assigns  shall  ever  take  any  advantage  of  this  war- 
ranty (/).  And  yet  if  B.  infeofF  the  heir  of  A.  he  may  take 
advantage  of  the  warranty. 


(q)  See  further  as  to  the  operation  of  warranties,  what  rights  and  titles  are  barred  by  them,  and 
how  they  shall  be  expounded  and  taken,  in  Vin.  Abr.  Voucher  (B.  7.)  Bac.  Abr.  Warranty  (P.) 
Com.  Dig.  Garranty  (F.) 

(r)  This  is  to  be  understood  of  the  case  of  an  implied  warranty,  or  warranty  in  law ;  for  in  the 
case  of  an  express  warranty  the  assignees  might  have  the  benefit  of  it. 

(s)  Quart.  Is  not  this  a  mistake  :  It  would  appear  that  J.  S.  must  be  meant  both  here  and  where 
A.  next  occurs. 

(i)  The  reason  of  the  above  is  not  very  clear,  and  it  may  be  doubted,  it  is  conceived,  whether  it 
is  law  ;  for  why  may  not  A.  upon  the  re-infeoffment  of  B.  be  considered  as  coming  in  as  assignee  ?  and 
•where  the  warranty  is  to  one  his  heirs  and  assigns,  it  is  stated  just  above,  that  the  assignees  of  as- 
signees in  infinitum  may  take  advantage  of  the  warranty. 
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381. 
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390. 


26  H.  8.  3. 
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If  one  make  a  fcofl'ment  by  deed  with  warranty  to  the 
feoffee,  his  heirs  and  assigns,  and  the  feoffee  doth  make 
a  feoffment  over  to  another  by  word  without  deed  ;  in  this 
case  the  second  feoffee  shall  *  have  all  the  advantage  that 
an  assignee  by  deed  shall  have  (?/). 

If  a  feoffment  be  made  with  warranty  to  a  man  and  his 
heirs  and  assigns,  and  he  make  a  gift  in  tail,  the  remainder 
111  fee,  and  the  donee  make  a  feoffment  in  fee;  this  feoffee 
shall  not  vouch  as  assignee,  but  he  must  vouch  his  donor 
upon  the  warranty  in  law  ;  and  yet  he  may  rebut. 

If  lands  be  given  to  two  brethren  in  fee-simple,  with 
warranty  to  the  eldest  and  his  heirs,  and  the  eldest  dies 
without  issue ;  in  this  case,  albeit  the  other  brother  be  his 
heir,  yet  he  shall  have  no  advantage  at  all  by  the  war- 
ranty, because  he  comes  in  above  the  warranty.  But 
.generally  all  that  claim  under  the  warranty  shall  take  ad- 
vantage whereof  by  way  of  rebutter,  albeit  they  can  take 
no  other  advantage  by  it. 

If  one  make  a  feoffment  to  two,  their  heirs  and  assigns, 
and  one  of  them  doth  make  a  feoffment  in  fee,  this  feoffee 
in  this  case  shall  not  take  advantage  as  assignee  (x). 

An  assignee  of  part  of  the  land  shall  take  advantage  of 
a  warranty,  as  if  a  man  make  a  feoffment  of  two  acres 
with  warranty  to  him,  his  heirs  and  assigns,  and  the  fe- 
offee doth  make  a  feoffment  of  one  acre  of  it  to  another ; 
in  this  case  the  second  feoffee  shall  take  advantage  of  the 
warranty  as  assignee.  And  therefore  herein  tbere  is  a 
difference  between  the  whole'  estate  in  part,  and  part  of 
the  estate  in  the  whole  or  in  any  part :  for  if  a  man  have 
a  warranty  to  him,  his  heirs  and  assigns,  and  he  make  a 
lease  for  life,  or  gift  in  tail  (*/) ;  in  these  cases  the  lessee 
or  donee  shall  not  take  advantage  of  the  warranty  as  as- 
signs: but  they  may  vouch  the  lessor,  or  donor,  upon  the 
warranty  in  law.  lint  if  a  lease  for  life  be  made,  the  re- 
mainder in  fee;  such  a  lessee  may  vouch  as  assignee  upon 
the  fir?t  warranty.  If  the  father  have  a  feon'ment  made  to 
him  and  his  heirs  with  warranty,  and  he  make  a  feoilinent 
to  his  son  and  heir  with  warranty  ;  in  this  case  the  son  may 
take  advantage  of  the  first  warranty  after  his  father's 
death.  If  a  man  infeoff  a  woman  with  warranty,  and 
they  intermarry  and  are  impleaded,  and  upon  the  default 
of  the  husband  the  wife  is  received;  in  this  case  she 
may  vouch  her  husband.  Et  sic  e  converse.  If  a  woman 
infeoff  a  man  with  warranty,  and  they  intermarry  and  are 
impleaded :  the  husband  in  this  case  shall  vouch  himself 
and  the  wife. 

He  that  comes  into  the  land  merely  by  act  of  law  in  the 
post,  as  the  lord  by  escheat,  or  the  like,  shall  never  take 
advantage  of  a  warranty  :  and  therefore  if  tenant  in  dower 
infeoff  a  villain  with  warranty,  and  the  lord  of  the  villain 
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(M)  Since  the  statute  of  the  29  Cnr.  '2.  c.  3,  no  fcoinncnt  can  be  made  without  a  writing. 

(x)  But  if  a  feoffment,  with  warranty,  is  made  to  two  and  their  heirs,  and  they  both  die,  and  the 
heir  of  the  survivor  enfeoffs  K.  and  his  heirs,  B.  may  vouch  as  assignee.  See  Co.  Litt.  384  b. 

(y)  Keeping,  it  is  to  be  understood,  the  reversion  in  fee  in  himself;  for  if  he  had  parted  with  the 
whole  estate,  then  it  would  seem  the  lessee  for  life,  or  donee  in  tail,  nii-rht  vouch  as  assignee.  Sec 

j'_i:t*4o±.  »         e 
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enter ;  or  n  feoffee  be  to  a  bastard  with  warranty,  and  he 
die  without  issue,  and  the  lord  enter  by  escheat;  in  these 
cases  the  lord  shall  never  take  advantage  of  these  war- 
*  P.  200.  ranties.  But  otherwise  it  is  where  a  *  man  conies  to  the 
land  by  limitation  of  use,  or  a  common  recovery,  which 
is  by  the  act  of  the  party :  for  if  tenant  in  tail,  being  in 
of  another  estate,  ?'.  e.  by  disseisin,  or  feoffment  of  a  dis- 
seisor,  suffer  a  common  recovery,  and  a  collateral  ancestor 
of  the  tenant  in  tail  doth  release  with  warranty  to  the  re- 
coveror,  and  after  the  recoveror  doth  make  a  feoffment  to 
uses  which  are  executed  by  the  statute  of  27  Hen.  8.  and 
after  the  collateral  ancestor  dieth,  in  this  case  the  terre- 
tenants  may  take  advantage  of  the  warranty  by  way  of  re- 
butter, albeit  the  estate  be  transferred  in  the  post.  So  if 
he  to  whom  the  warranty  is  made,  suffer  a  common  re- 
covery, and  after  the  ancestor  dieth;  the  recoveror  may 
take  advantage  of  this  warranty  by  way  of  rebutter ;  for 
any  man  that  hath  the  possession  of  land,  albeit  he  have 
no  deed  to  shew  how  lie  came  by  the  possession  of  it,  or  IIOAV 
he  is  assignee,  may  rebut  the  demandant,  and  so  bar  him, 
and  defend  his  own  possession :  and  therefore  the  tenant 
by  the  curtesy,  donee  in  tail  that  is  in  of  another  estate, 
an  assignee  by  force  of  a  warranty  made  to  a  man  and  his 
heirs,  or  feoffee  of  a  donee  in  tail,  may  rebut  and  bar  the 
demandant  by  the  warranty. 

Jf  one  infeoff  another  of  an  acre  of  ground  with  warranty,  Co.  super  Lit. 
and  hath  issue  two  sons,  and  dieth  seised  of  another  acre  of  ''i7,6'  I}'*''  '*' 
land  of  the  nature  of  borough  English;  in  this  case,  albeit  lv>-  <7' 
the  warranty  descend  upon  the  eldest  son  only,  yet  botli  the 
sons  may  be  vouched.  And  so  also  it  is  of  heirs  in  gavelkind  ; 
the  eldest  shall  be  vouched  as  heir  to  the  warranty,  and 
the  rest  in  respect  of  the  inheritance  (~).  And  in  like  sort 
the  heir  at  the  common  la\v,  and  the  heir  of  the  part  of 
the  mother  shall  be  vouched,  or  the  heir  at  the  common 
law  may  be  vouched  alone  at  the  election  of  the  tenant. 
And  in  like  sort  the  heir  at  the  common  law  shall  bo 
vouched  with  the  heir  in  borough  English.  And  so  also  a 
bastard  shall  be  vouched  with  a  mulier  (a).  And  if  a  man 
die  seised  of  certain  lands  in  fee,  having  issue  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another,  and  the 
eldest  son  entereth  and  dieth,  and  the  land  doth  descend 
to  the  sister,  in  this  case  the  warranty  doth  descend  on 
the  son,  and  he  may  be  vouched  as  heir,  and  the  sister 
also  may  be  vouched  as  heir  to  the  land. 

(z)  Concerning  warranties  annexed  to  gavelkind  lands,  it  is  said,  generally,  in  several  books,  that 
every  warranty  which  descends,  descends  to  him  that  is  heir  by  the  common  law.  Co.  Lit.  12  a. 
376a.  Hob.  31.  Cro.  Jac.  218.  But  for  the  better  understanding  this  rule  with  the  proper  restric- 
tions, Mr. Robinson,  in  his  Treatise  on  Gavelkind.  p.  1'2S,  considers  the  authorities  which  treat  more 
distinctly  of  this  matter,  under  three  heads  ;  first,  whether  the  younger  sons,  heirs  in  gavelkind, 
jnay  take  advantage  of  a  warranty  annexed  to  their  estate  :  U.  Whether  they  shall  be  barred  or  re- 
hutted  by  the  warranty  of  their  ancestor:  and  3.  Whether  they  may  be  vouched  by  reason  of  such 
•warranty. 

(a)  The  ba$tard  may  be  vouched  alone  without  the  mulier,  because  the  bastard  is  heir  in  appearance 
and  shall  not  disable  himself.  Co.  Lit.  376  b.  Where  a  man  has  bastard  eigne  $  mulier  puisne  and  the 
bastard  enters,  a  man  shall  vouch  the  mulier  as  heir  at  the  common  law,  and  shew  how  the  bastard  has 
entered '  into  certain  land  of  the  father  who  made  the  warranty,  and  vouch  him  by  the  possession. 
5ir.  A br.  Voucher,  jjl.  119,  cites  22  £.  -i.  10,  See  further  Viii.  Abr.  Voucher  (U). 
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OF  A  WARRANTY. 

If  two  make  a  fcoffment  with  warranty,  and  the  one  die, 
the  survivor  shall  not  be  charged  alone  with  the  warranty, 
but  the  heir  of  him  that  is  dead  shall  he  charged  also. 
And  if  two  be  bound  to  warrant  land,  and  both  of  them 
die;  the  heirs  of  both  of  them  ought  to  be  vouched,  and 
shall  be  equally  charged.  And  if  the  heir  be  vouched  in 
the  ward  of  three  several  persons,  the  one  of  them  only 
shall  not  be  charged,  but  they  shall  be  charged  equally. 

If  a  woman,  an  heir  of  the  disseisor,  infeoff'  me  with 
warranty,  and  after  she  is  married  to  the  disseisee ;  in 
this  case,  I  may  take  advantage  of  *  this  warranty  against 
the  disseisee,  and  rebut  him  upon  it,  if  he  sue  me  for  the 
land.  So  if  the  husband  and  wife  sue  me  for  the  land  of 
his  wife,  and  I  have  a  warranty  of  a  collateral  ancestor  of 
the  husband's  descended  to  him  ;  in  this  case  I  may  make 
use  of  this  to  bar  the  husband  and  wife  (6). 

A  Avarrauty  lineal  or  collateral  maybe  defeated,  de- 
termined, or  avoided  in  all,  or  in  part.  And  this  is 
sometimes  by  matter  in  law,  and  sometimes  by  matter  in 
deed. 

If  the  estate  to  which  the  warranty  is  annexed  be  gone, 
the  warranty  annexed  thereunto  is  gone  also.  And  there- 
fore if  an  estate  tail,  to  which  a  warranty  is  annexed,  be 
spent,  the  warranty  is  determined.  And  if  a  man  make 
a  gift  in  tail  with  warranty,  and  after  the  donee  doth  make 
a  feoffment,  and  die  without  issue,  the  warranty  is  gone. 
So  if  tenant  in  tail  discontinue  the  tail,  and  the  discon- 
tinuee  be  disseised,  or  make  a  feoffment  on  condition,  and 
a  collateral  ancestor  of  the  issue  release  to  the  disseisor  or 
feoffee,  on  condition,  with  warranty,  and  after  the  dis- 
continuee  doth  enter  upon  the  disseisor,  or  on  the  feoffee 
for  the  condition  broken;  in  these  cases,  the  warranty 
made  by  the  collateral  ancestor  is  gone.  So  if  a  seigniory 
be  granted  with  warranty,  and  the  tenancy  escheat,  so 
that  the  seigniory  is  extinct ;  hereby  also  the  warranty  is 
defeated.  So  if  a  collateral  ancestor  heretofore  had  re- 
leased with  warranty,  and  then  had  entered  into  religion, 
this  warranty  had  bound ;  but  if  after  he  had  been  de- 
arraigned,  thfe  warranty  had  been  defeated. 

If  the  father  make  a  feoffment  to  his  son  and  heir  ap- 
parent, with  warranty,  and  die,  so  that  the  warranty  doth 
descend  upon  the  son  ;  hereby  the  warranty  is  gone.  And 
yet  if  a  feoflment  be  made  to  a  man  and  his  heirs,  and  he 
dieth  leaving  issue  daughters :  in  this  case  the  warranty 
shall  be  divided,  and  is  not  determined. 

If  tenant  in  tail  doth  make  a  feoffment  to  his  uncle,  and 
after  the  uncle  doth  make  a  feoffment  in  fee  with  warranty, 
&c.  to  another,  and  after  the  feoffee  of  the  uncle  doth  re- 
infeolF  again  the  uncle,  and  after  the  uncle  doth  infeort'  a 
stranger  in  fee  without  warranty,  and  dicth  without  issue, 
and  the  tenant  in  tail  dieth;  hereby  the  warranty  made  to 
the  first  feoffee  is  defeated.  So  if  the  uncle  make  the  war- 
ranty to  the  feoffee,  his  heirs  and  assigns,  and  take  back 

(6) Sec  accordingly,  anil  further  who  may  lake  advantage  of  a  warranty,  against  whom,  and  in  what 
manner,  in  Uac.  Abr.  Warranty  (N).     Com.  Dig.  Gar  ran  ty  (C).  (K).     Via.  Abr.  Voucher  (I). 
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an  estate  in  fee,  and  after  doth  infeoff  'another.  But  if  one 
make  a  feoffment  with  warranty  to  the  feoffee,  his  heirs 
and  assigns,  and  the  feoffee  doth  re-infeoff  the  feoffbr  and 
his  wife,  or  the  feoffor  and  a  stranger  ;  in  these  cases  the 
warranty  is  not  defeated,  but  doth  continue  still.  So  if 
two  do  make  a  feoffment  with  warranty  to  one,  Ms  heirs 
and  assigns,  and  the  feoffee  doth  re-infeoff  one  of  the 
feofFors;  in  this  case  the  warranty  is  not  gone.  And  if  in 
the  first  case  the  feoffee  make  an  estate  to  his  uncle  in  tail, 
or  for  *  life,  saving  the  reversion;  or  a  lease  for  life,  the 
remainder  over,  &c.  in  this  case,  the  warranty  is  only 
suspended. 

If  one  make  a  feoffment  or  release  with  warranty,  and   c0  g,,.)cr  Lit. 
after  is  attainted  of  treason  or  felony  ;  hereby  the  warranty   391. 
is  gone  ;  and  albeit  he   do  afterwards  obtain  his  pardon, 
yet  the  warranty  is  not  revived  (c). 

If  a  feoffment  with  warranty  be  made  to  two,  or  more,  Co.  6.  12. 
and  they  being  joint-tenants   do  after  by  deed  make  par- 
tition ;  by  this  the  warranty  is  determined  (rf).     So  if  two 
joint-tenants  be,  and  one  of  them  disseise  the  other,  and 
he    that  is   disseised  doth   recover  in  an   assise  and  hath 
judgment  to  hold  in  severally  ;  hereby  the  warranty  is  de- 
termined.    So  if  A.  and  B.  be  joint-tenants  of  White  Acre   Adjudged 
for  life,  and  A.  by  fine  doth  grant  to  B.  totum  fy  quicquid  Hil.  22  Jac. 
habet  in  tcncmentis  ;  hereby  the  warranty  is  gone.     But  if  B--K-  Eustace 
a  partition  be  made  by  judgment  upon   a  writ  by  force  of  &  Sholo  s  case. 
the  statute   of  13  H.  8.  this  doth  not  defeat  the  warranty 
fallen  to  them;  but  it  shall  be  divided  between  them,  and 
they  shall  all  of  them  take  advantage  of  it. 

If  one  infeoff  three  with  warranty  to   them  and   their  Co.  super  Lit, 
heirs,  and  one  of  them  release   to  one  of  the  other  two;  385. 
hereby  the  warranty  is  gone  for  that  part.     But   if  one  of 
them  release  to  the  other  two  ;  in  this  case  the  warranty 
is   not  gone,    but  doth  continue,    and  they   may  vouch 
upon  it. 

If  one  infeoff  two  men  and  their  heirs  with  warranty,   Co.  super  Lit. 
and  one  of  them  doth  make  a  feoffment  in  fee  ;  hereby  the  385. 
warranty  is  not  determined,  but   the  othei^  may  take  ad- 
vantage of  it  notwithstanding. 

If  the  party  that  hath  the  warranty,  or  the  estate  to  Co.  super  Lit. 
which  the  warranty  is  annexed,  release,  to  him  that  is 
bound  to  warrant,  all  warranties,  or  all  covenants  real,  or 
all  demands  ;  by  either  of  these  releases  the  warranty  is 
gone.  So  also  if  by  a  defeasance,  made  between  the  par- 
ties, it  be  agreed  the  warranty  shall  be  void;  by  this  de- 
feasance the  warranty  may  be  avoided  also.  Or  if  it  be 
so  agreed  that  the  warrantee  or  his  heirs,  &c.  shall  not 


(c)  But  if  lie  had  no  issue  at  tlic  time  of  the  attainder,  hut  after  obtaining  his  pardon  has  issue,  the 
issue  will  be  bound  by  the  warranty.     See  Co.  Litt.  392.  (a),  and  see  the  act  of  the  54  Geo.  5.  c.  145. 
by  which  it  is  enacted,  that  no  attainder  for  felony  after  the  passing  of  the  act,  (except  in   the  cases 
of  high  treason,  petit  treason,  or  murder,  or  abetting,  procuring,  or  counselling  the  same)  shall  ex- 
fend  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  title  of  any  one  except  the  offender- 

(d)  S.  P.  in  Hob.  Rep.  25,  Roll  v.  Os6or«e,and  S.  C.  cited  per  cur.  in  the  cases  of  Hawkins  v.  Curdy, 
p  \  L<J.  Rayra.  360.  and  l  Salk.  65. 

vouch, 
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391. 


(Jo.  super  Lit. 
390. 


Co.  super  Lit. 
330. 


Co.  super  Lit. 
393. 
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vouch,  or  have  a  warrantia  chartce ;  by  this   the  warranty 
is  avoided  in  part. 

If  tenant  in  tail  doth  infeoff  his  uncle,  who  doth  infeoff 
another  in  fee  with  warranty ;  if  in  this  case  the  feoffee 
release  the  warranty  to  his  uncle,  hereby  the  warranty  is 
extinct.  But  if  a  gift  in  tail  be  made  with  warranty,  in 
this  case,  a  release  made  by  the  tenant  in  tail  of  this  war- 
ranty, will  not  extinguish  it. 

If  the  parties,  between  whom  the  warranty  is,  inter- 
marry ;  hereby  the  warranty  is  suspended  during  the  co- 
verture in  some  cases, 

If  tenant  in  tail  doth  make  a  feoffment  in  fee  with  war- 
ranty, and  disseiseth  the  discontinuee,  and  dieth  seised, 
this  doth  suspend  the  warranty. 

If  two  make  a  feoffment  in  fee,  and  warrant  the  land  to 
the  *  feoffee  and  his  heirs,  and  the  feoffee  doth  release  the  *  P.  203. 
warranty  to  one  of  the  feoffors;  this  doth  not  determine 
the  warranty  of  the  other  as  to  the  moiety.  So  if  one  doth 
infeoff  two  with  warranty,  and  the  one  of  them  doth  re- 
lease the  warranty ;  this  doth  not  extinguish  the  warranty 
for  the  other  moiety,  but  it  doth  continue  still. 

A  warranty  also  may  lose  its  force  by  taking  benefit  or 
making  use  thereof;  for  after  a  man  hath  once  taken  ad- 
vantage thereof,  in  some  cases  he  can  make  no  further  use 
of  it :  of  which  read  Co.  super  Lit.  393.  (e). 

And  now  having  done  with  deeds  in  general,  and  some 
of  the  parts  thereof  in  special,  we  are  in  order  to  come  to 
some  special  kinds  of  deeds;  wherein  we  will  first  begin 
with  a  deed  of  Feoffment. 


(e)  See  further  in  what  cases  a  warranty  shall  be  suspended,  determined,  defeated,  or  avoided,  in 
ic.  Abr.  Warranty  (O.)    Com.  Dig.  Garraiity  (1. 3.)    2  Roll.  Abr.  740.    Yin.  Abr.  Voucher  (C.  6.) 
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J.  Feoffiiient. 

Until. 


Infcoff. 


Feoffor. 
Feoffee. 

2.  Qiwtuplex. 


CHAP.  IX. 

OF  A  FEOFFMENT. 

J^EOFF AMENTUM,  i.  c.  Donatio  fcodi,  strictly  and 
-*•  properly  is  the  gift  or  grant  of  any  honors,  castles, 
manors,  messuages,  lands,  houses,  or  other  corporeal  im- 
moveable  things  of  lifce  nature,  which  be  hereditable  to 
another  in  fee-simple,  i.  c.  to  him  and  his  heirs  for  ever, 
by  the  delivery  of  seisin  and  possession  of  the  thing  given. 
And  from  hence  comes  the  word  infeoff';  for  by  this  word 
and  the  words  yive  and  grant  (as  the  most  apt  words  for 
that  purpose),  is  this  kind  of  conveyance  most  commonly 
made  (a).  Hence  also  it  is,  that  he  that  makes  this  feolf- 
ment  is  called  the  feofFor ;  and  he  to  whom  it  is  made,  the 
feoffee.  Also  it  is  sometimes,  but  improperly,  called  a 
feoffment  when  an  estate  of  freehold  only  doth  pass  (V). 

This  kind  of  conveyance  albeit  it  may  be  made  in  most 
cases  by  word  without  any  writing  (c),  yet  is  most  com- 
monly done  by  writing ;  and  this  writing  is  then  called  a 
deed  or  charter  of  feofhnent :  but  hence  is  the  division  of 
a  feoffment  by  word,  or  a  feollment  by  writing.  The 
ancient  forms  and  examples  of  these  deeds  are  very  brief; 
and  yet  they  had  these  parts  contained  in  them.  1.  The  pre- 
mises. 2.  The  habendum.  3.  The  tcnendum.  4.  The  rcd- 
dendum.  5.  The  clause  of  warranty.  0.  The  in  cnjux  rci 
tcstimonium.  7.  The  date.  tt.  The  clause  of  fiiix  tt'sfilms. 
JItcc  fuit  candidn  i/liiix  (Ctati.it fides  Jr  simplicifax,  IJIKC  pau- 
cnlis  lineis  omniafidci  firmnmc.ii.ta  posxucruut. 


New  Terms  of 
the  l,;i\\ .  Co. 
super  Lit.  !>. 
Lit.  sect.  57. 


See  West. 
8yinb.  part  1. 

sect.  'j:>.i.  <'<• 
Mi|x  r  Lit.  6. 


(«)  Feoffment  is  derived  of  the  word  feodum,  quin  est  donatio  feodi ;  for  the  ancient  writers  of  the 
law  called  a  feoffmcnt  donatio,  of  the  verb  do  or  dedi,  which  is  tlio  aptest  word  of  feoffment.  Co. 
Lit.  9  a.  A  feoffineut  originally  signified  the  grant  of  a  fend  or  fee  :  that  was  the  original  and  proper 
notation  of  the  word  :  nevertheless  by  custom  it  came  afterwards  to  signify  a  grant  (with  livery  of 
seisin)  of  a  free  inheritance,  to  a  man  and  his  heirs ;  respect  being  had  rather  to  the  perpetuity  of 
the  estate  granted,  then  to  the  feodal  tenure.  Mad.  Form.  Angl.  Dissert,  p.  4.  2  Inst.  210.  It  has 
frequently  been  laid  down,  that  in  order  to  give  validity  to  a  feoffment,  nothing  more  is  necessary,  on 
the  part  of  the  feoffor,  than  possession  ;  and  that  where  he  has  possession  a  fee  simple  always  passes 
by  force  of  the  livery,  (that  is,  where  it  purports  to  pass  a  fee  simple),  notwithstanding  his  possession 
•was  ever  so  bare  and  naked.  See  Burr.  9'J.  Litt.  sect.  595.  599.  611.  618.  Co.  Litt.  666 (b).  377  (a). 
The  soundness,  however,  of  this  doctrine  has  been  called  in  question.  But  the  subject  will  be  more 
fully  noticed  below  ;  and  sec  supra,  page  19,  note(i). 

(6)  There  is  no  doubt,  however,  but  that  a  mere  estate  of  freehold  may  be  conveyed  by  feoffment, 
provided  it  is  an  estate  of  freehold  in  possession ;  as  to  a  man  and  his  assigns  during  his  own  life, 
or  to  him  his  heirs  and  assigns  during  the  life  of  another.  See  infra,  text,  206.  But  if  a  man  who 
is  seised  merely  of  a  life  estate,  makes  a  feoffineut  in  fee,  it  is  a  forfeiture  of  such  life  estate. 
See  infra,  text,  203. 

(c)  By  the  statute  of  Frauds  (29  Car.  2.  c.  3.),  a  writing  is  now  necessary.  A  detd  however,  is 
not  absolutely  necessary,  for  the  livery  is  the  operative  part  of  the  assurance.  But  the  writing  is 
not  only  usually  a  deed,  but  it  is  adviscable  that  it  should  lie  so  ;  as  in  that  case,  if  it  should  happen 
that  the  instrument  could  have  no  operation  as  a  feoffment  either  from  the  want  of  livery  or  other- 
wise ;  it  might,  nevtrtluh  :s,  possibly  have  effect  as  a  bargain  and  sale,  if  enrolled,  as  the  grant  of  a 
reversion,  a  covenant  to  stand  seised,  Ac.  See  supra,  page  82,  notes (w)  and(y). 

And 
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See  Grant, 
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Co.  super  Lit. 
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Perk.  sect. 
182,  183.  185. 
Bro.  Feoff- 
ment,  2.  7.  8. 
9.  17.  39  H.  6, 
43.  21  H,  7.  7 


And  this  manner  of  conveyance,  as  it  is  the  most  ancient  3.  Tin:  nature 
kind  of  conveyance,  so  is  it  the  best  and  most,  excellent  of  al}'|  «PcratLou 
all  others,  and  in  some  respects  doth  excel  the  conveyance  ot  lt* 
by  fine  or  recovery  :  for  it  is  of  that  nature  and  cilicacy, 
by  reason  also  of  the  livery  of  *  seisin  evermore  insepar-     *  p.  204. 
ably  incident  to   it,  that  it  cleareth  all  disseisins,  abate- 
ments,   intrusions,    and    other    wrongful   and    defeasible 
titles,  and  reduceth  the  estate  clearly  tu  the  t'eollee,  when 
the  entry  of  the  feoflbr  is  lawful,  which  neither  fine,  re- 
covery, nor  bargain   and  sale  by  deed   indented  and  in- 
rolled  will  do,  when  the  feoffor  is  out  of  possession.     And 
it  passeth  the  present  estate  of  the  feoffor,  and  not  only 
so,    but  barreth  and   excludeth  him  of  ail    present   and 
future  right,  and  possibility  of  right,  to  the  thing  which  is 
so  conveyed  :  insomuch  that  if  one  have  divers  estates,  all 
of  them   pass  by  his  feoffnient;  and  if  he  have  any  in- 
terest, rent,  common,  or  the  like  into  or  out  of  the  land, 
it  is  extinguished  and  gone  by  the  feoffment.     And  farther, 
it  barreth  the  feoffor  of  all  collateral  benefits  touching  the 
land,  as  condition,  power  of  revocation,  Avrits  of  error, 
attaint,  and  the   like;  insomuch  that   if  a  man  make  an 
estate  of  his  land  upon  condition,  or  with  power  to  revoke 
it,  and   after  he  make  a  feoffment  of  the  land ;  by  this  he 
is  barred  for  ever  of  taking  advantage  of  the  condition,  or 
power  of  revocation  (cQ.     It  destroyeth  contingent  uses, 
gives  away  a  future  use  inclusively,  gives  away  a  seigniory 
inclusively,  and  gives  away  a  right  of  action :  for  both  the 
feoll'ment,  and  livery  of  seisin  incident  thereunto,  are  much 
favoured  in  law,  and   shall   be   construed   most  strongly 
against  the  feoffor,  and  in  advantage  of  the  feoffee.     And 
besides  all  this,  because  it  is  so  solemnly  and  publicly  made, 
it  is  of  all  other  conveyances  most  observed,  and  therefore 
best  remembered  and  proved. 

If  the  feoffment  be  made  by  deed,  then  must  the  deed  be  4.  Who  may 
so  made,  written,  read,  sealed,  and  delivered,  as  all  other  "^Oljr",[c^e 
deeds  that  are  well  made  must  be  (a).     For  which  see  Deed,  amj  w|mt  g||an 
supra,  Chap.  4.  Numb.  5.  be  said  a  good 

And  in  every  good  feoffment  that  is  made,  there  must  feoffment:  or 

be  a  feoffor,  i.  e.  a  person  able  to  grant  the  thing  passed  by  "^  :  and  wlmt 

c     if  p     «>  11       *•*          i    ii      things  are  rc- 

the  feonment;  a  leoiiee,  i.e.  a  person  capable  ot  it,  arid  able  quisite  there- 
to take  it,  and   a  thing  grantable,  and  it  must  be  granted  unto, 
in  that  manner  as  law  requireth.     And  for  this,  therefore,  1^  In  respect 

observe,  that  whosoever  is  disabled  by  the  common  law  to  ot  tla>  Pcrs»'« 

.      i.     11    i     i  <•    ii-  •/•,.  thereunto,  ana 

take,  is  disabled  also  to  make  a  teoilment,  gilt,  grant,  or  tne  (.,,a|jty  Of 

lease ;  and  many  also  that  have  capacity  to   take  by  such  their  estate. 
conveyances,  have  no  ability  to  grant  them ;  as  men  at- 
tainted of  treason,  felony,  or  in  a  prcmunire,  aliens  born  (f},  Aliens. 
the  king's  villains,  idiots,  madmen,  a  man  deaf,  blind,  and  Idiots. 


(d)  But  if  the  feoffor  has  no  present  interest  in  the  land,  nor  by  the  ccssor  of  the  estate  can  prove- 
any,  there  the  feoffment  is  no  extinguishment  of  a  power  of  revocation,  such  power  being  merely 
collateral  to  the  lands.     See  Co.  Lit.  237  a. 

(e)  Since  the  statute,  of  Frauds,  29  Car.  2.  c.3,  thcr(e  must  be  at  least  a  renting,  but  it  may  doubtec 
whether  the  instrument  if  it  purports  to   be  a  deed,  must  have  all  the  requisite*  of  a  depcj :    "n  the 
contrary,  it  is  conceived,  that  if  the  sUtute  of  Frauds  is  complied  with  it  will  be  sufficient. 

(/)  A  fcoffmeut  by  an  alien,  it  is  conceived,  would  be  good,  except  as  a^iinst  the  Crown. 
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dumb  from  his  nativity,  a  feme  covert  (g),  an  infant  (/t), 
and  a  man  by  duress  ;  for  the  feoffments,  gifts,  £c.  of  such 
persons  may  be  avoided.  But  such  persons  as  have  com- 
mitted treason  or  felony,  if  attainder  do  not  follow,  such 
as  are  attaint  of  heresy,  a  leper  removed  by  the  kin^'.s 
writ  from  the  society  of  men,  bastards,  such  as  are  dcnf, 
dumb,  or  blind  (/),  that  have  understanding  and  sound 
memory,  albeit  they  cannot  express  their  intentions  other- 
wise than  by  signs,  those  that  are  drunken  (k\  the  villains 
of  a  common  person,  before  entry,  &c.  also  *  excommuni- 
cate persons,  and  outlawed  persons,  albeit  the  king  take 
the  profits  of  their  lands ;  all  these  may  make  feoffments, 
gifts,  &c.  and  all  these  have  capacity  to  take  by  such  con- 
veyances. 

A  woman   that  hath  a  husband,  alone  and    by   herself  Pcik.  sect, 
without  her  husband,  cannot  make  a  feoffment  of  her  own  lf>j-  i^ti. 
land,  and  if  she  do  so,  it  is  void,  albeit  her  husband  agree 
to  it. 

Neither  the   head  alone,  nor  any  one,  or  more,  of  the   yiiz.  faits  and 
members  of  a  corporation  aggregate  of  many,  alone,  may   feoHmeiits,  29. 
make    a  feoffment  of  any  of  the   land  belonging  to  their  1^'k-  sect. 
corporation.     But  all  of  them  together  may  make  a  feoff-  *05<  ~~4'  2" 
ment  (/) ;  and  if  any  of  them  be  seised  of  land  in  his  own 
right,  and  in  his  natural  capacity,  he  may  make  a  feoff- 
ment of  this   land    as   another  man  may  do  ;  yea,  he  may 
make   a   feoffment  of  this    land   to  the   same   corporation 
whereof  he  is  a  head  or   member,  and   so  give  and  take 
also  in  a  divers  capacity. 

Ecclesiastical  persons  cannot  make  feoffments,  gifts,  &e.  Co.  super  Lit. 
of  their  ecclesiastical  lands  for  longer  time  than  three  lives,   43. 
.or  twenty-one  years ;  for  all  feoffments,  gifts,  grants,  and 
leases  by  bishops,  albeit  they  be  confirmed  by  dean   and 
chapter,  or  by  any  of  the  colleges  or  halls  in  either  of  the 
universities  or  elsewhere,  or  by  deans  and  chapters,  masters 
or  guardians  of  any  hospitals,  parsons,  vicars,  or  any  other 
having  spiritual  or  ecclesiastical  living,  are  avoidable  (/»)• 

A  man  cannot  make  a  feoffment  to  his  own  wife  after  perk.  sect. 
the  marriage  is  consummate.     But  after  a  contract  made,  194. 
and  carnal   know  ledge  had,  he  may  make  a  feoffment  to 
her,  and  such  a  feoffment  will  be  good  (w). 

One 


(|f)  See  supra,  page  7,  note  (w),  as  to  a  tine  levied  by  a  feme  covert  as  a  feme  sole. 

(A)  A  feoffment  by  an  infant  is  not  absolutely  void,  but  merely  voidable.  Perk.  sect.  12.  and 
Zmich  v.  Parsons,  4  Burr.  1806.  And  by  the  custom  of  gavelkind,  an  infant  of  tbe  age  of  fifteen 
years  or  upwards,  who  is  seised  in  fee,  may  make  a  valid  feoftinent  by  livery  propria  munu.  See 
Robins,  on  Gavelk.  193,  et  infra- 

(i)  See  supra,  page  54,  latter  part  of  note  (m). 

(fc)  But  if  advantage  is  taken  of  a  man's  inebriety  to  obtain  a  feoffment,  a  Court  of  Equity  would 
set  it  aside. 

(f)  Or,  more  properly,  the  corporation  by  its  corporate  name,  and  as  a  corporate  act,  may  make  a 
feoffment,  and  not  that  it  is  necessary  that  every  individual  of  the  corporation  should  be  present, 
unless  it  should  be  so  required  by  the  constitution  of  the  corporation,  which,  probably,  is  very  rarely 
the  case.  See,  on  the  subject  of  concurrence  in  corporate  acts,  Bac.  Abr.  vol.  ii.  p.  16. 

(m)  If  they  exceed  three  lives  or  twenty-one  years,  under  the  statute  of  13  Eliz.  c.  10.  But  see 
further  on  this  subject,  in  the  chapter  on  Leases.  But  under  certain  restrictions,  ecclesiastical  per- 
sons may  exchange  lands.  See  act  17  Geo.  3.  c.  53. 

(n)  Though  a  husband  cannot  convey  to  his  wife  immediately,-  yet  he  may  give  to  a  trustee  for  her 
bf  lie-lit,  and  the  gift  will  be  good.  Therefore  lie  may  convey  laud  to  her  by  way  of  use,  as  by  en- 

fcoffiii" 
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Perk.  soot.  One  joint-tenant  cannot  make  a  feoffment  of  his  part  of  Joint-tenants. 

i!>7.  Fit y..i aits  the  land  to  his  companion,  for  a  man  cannot  give  a  pos-  Tenants  in 
ami  fc'offmeuts  session  to  him  that  hath  it  before  (o).     And  hence  it  is  corai»on- 
also  that  the  lessor  cannot  make  a  feoffment  to  his  lessee 
for  life,  years,  or  at  will.     And  yet  perhaps  a  feoffinent  in 
this  case,  if  it  be  in  writing,  may  work  as  a  confirmation. 
But  one  tenant  in  common,  or  one  coparcener  may  make 
a  feoffment  of  his  part  of  the  land  to  his  companion. 

Kro.feofTment,       If  a  man  make  a  feoffment  of  another's  land,  it  is  a  dis-  Disseisor  and 
4.  Perk.  sect,    seisin  (p),  but  a  good  feoffment  against  all  men   but  the   disseisee, 
disseisee  himself.     And  if  four  join  in  a  feoffment  of  land, 
and  three  of  them  have  nothing  in  the  land,  and  the  fourth 
hath  all  the  estate;  this  is  a  good  feoffment. 

Perk,  sect."          A  disseisor  cannot  make   a  feoffment  of  the  land  to  the 

197.  Co.  super  disseisee,  but  it  will  be  void,    for  the  disseisee  will  be  re- 

48.  49.        niitted.      But  a  disseisee  may  make  a  deed  of  feoffment 

and  a  letter  of  attorney  to  enter  and  give  livery ;  and  if  the 

attorney  do  so,  this  will  be  a  good  feoffment. 

feoffments  and       No   f'eofFment»  or  livery  of  seisin   can   be   made  to  the  Prerogative. 
21]       "  S'        king,  for  he   doth    always    give  and   take  by  matter   of 
record  (cj). 

feoffing  or  covenanting  with  another  to  stand  seised  ;  or  surrendering  a  copyhold  estate  to  her  use. 
And  according  to  some  books,  by  the  custom  of  a  particular  place,  as  of  York,  the  wife  may  take  by 
immediate  conveyance  from  her  husband.  See  note  1  to  Co.  Lit.  3  a.  13th  edition,  and  Co.  Lit.  112  a. 

(o)  Buthe  may  make  a  feoltment  of  his  moiety  to  a  stranger,  see  supra,  text,  203.  And  one  joint- 
tenant  may  release  to  the  other,  Co.  Lit.  200  b.  ;  and  there  can  hardly  be  a  doubt  but  an  instrument 
between  joint-tenants,  which  purported  to  be  a  feoffment,  would  be  construed  to  operate  as  a  re- 
lease. If  there  are  three  joint-tenants,  and  one  of  them  releases  to  one  of  the  other  two,  the  re- 
leasee,  as  to  the  share  released,  is  tenant  in  common  with  the  remaining  joint  tenant,  but  they  are 
still  joint-tenants  as  to  the  other  two  shares. 

(p)  With  respect  to  the  doctrine  that  a  feoffment  works  a  disseisin,  or  acquires  an  estate  in  fee- 
simple,  when  made  by  a  person  who  was  merely  in  possession,  however  bare  and  naked  such  posses- 
sion was;  it  may  be  observed,  that  such  a  doctrine  is  little  consonant  to  the  principles  of  justice,  and 
it  may  be  doubted  whether  such  a  feoffment  would  have  had  any  such  operation  during  the  earlier 
periods  of  our  feudal  polity,  when  feoffments  were  made  with  much  more  solemnity  than  in  modern 
times,  and  when  too  the  feoffment  was  accompanied  by  an  actual  transmutation  of  the  possession  of 
the  lands,  and  the  feoffee  was  admitted  tenant  to  the  lord  ; — circumstances,  all  of  which  are  wanting, 
to  the  secret  and  tortious  feoffments  we  are  speaking  of,  and  therefore  the  late  Lord  Mansfield  might 
well  call  in  question  the  operation  ascribed  to  them.  Sea  Atkins  v.  Horde,  Cowp,  689,  and  1  Burr.  60. 
Such  tortious  feoffments,  it  is  held,  may  be  made  by  a  copyholder,  by  a  mere  tenant  for  years,  or  at 
will,  by  elegit,  statute  merchant,  or  staple;  but  if  such  persons  make  a  ftoffment,  it  will  clearly 
occasion  a  forfeiture  of  their  respective  interests,  so  that  in  most  cases  it  would  be  an  extremely 
hazardous  mode  of  endeavouring  to  acquire  a  fee-simple.  [Hut  see  supra,  page  1.55,  note  (h).]  Where, 
too,  a  copyholder  or  tenant  for  years  or  at  will  makes  such  feoffment  and  levies  a  fine,  and  still  con- 
tinues in  possession  performing  his  Services,  or  paying  his  rent,  thfre  the  feoffment  and  fine  will  be 
deemed  to  be  founded  in  fraud,  and  such  fraud  will  prevent  their  barring  the  lord  or  the  lessor.  Per- 
mor's  case,  3  Rep.  77  a.  And  supposing  no  fine  was  levied,  but  a  feoffment  merely  made,  and  the  copy- 
holder or  lessee  continued  in  possession  performing  his  services  or  paying  his  rent,  could  it,  in  that 
case  be  contended  that  the  lord  or  lessor  had  lost  his  right  after  sixty  years  possession  on  the  part  of 
the  copyholder  or  lessee?  It  is  apprehended  it  could  not;  and  that  the  same  ground  might  here- 
sorted  to  to  avoid  the  operation  of  the  feoffment,  viz.  that  of  fraud,  as  may  be  resorted  to  in  order  to 
avoid  the  joint  operation  of  a  feoffment  and  fine.  And  even  admitting  a  feoffment,  in  the  cases  above 
noticed,  to  have  the  operation  ascribed  to  it,  yet,  if  the  copyholder  continued  to  perform  his  services, 
and  the  lessee  to  pay  his  rent,  might  not  the  relations  of  lord  and  tenant,  and  of  lessor  and  lessee  be  con- 
sidered to  be  revived,  and  consequently  the  lord  and  lessor  to  be  remitted  to  their  former  estate,  and 
in  this  way  might  not  the  operation  of  the  feoffment  be  avoided  ?  Before  concluding  this  subject, 
it  may  be  proper  to  notice,  that  it  is  held,  that  if  a  person  who  has  no  interest  at  all  in  lands  goes 
upon  them  whilst  the  possession  is  vacant  and  makes  a  feoffment,  that  such  feoffment  will  work  a 
disseisin  ;  but  in  such  a  case  if  the  true  owner  re-enters  into  possession  of  the  lands,  such  re-entry,  it 
is  conceived,  will  work  a  remitter  and  avoid  the  feoffment. 

(q)  See  more  amply  who  may  make  a  feoffment,  and  to  whom,  in  4  Co.  125.  8  Co.  42  b.  Bac.  Abr. 
Feoffment  (D.)  1  Wood.  499.  Vin.  Abr.  Feoffment  (E.) 
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OF  A  FEOFFMENT. 

A  feoffment  may  be  made  at  this  day  of  any  thing  which 
doth  *  lie  in  livery,  by  whatsoever  tenure  it  be  held,  not- 
withstanding the  statute  of  Magna  Charta,  cap.  32.  But 
in  some  cases  where  a  man  doth  alien  his  land  held  of  the 
king,  he  must  have  the  king's  licence  before-hand  to  do  it, 
or  else  he  must  pay  a  fine  to  the  king  afterwards  for  not 
having  a  licence.  But  of  such  things  whereof  no  livery 
of  seisin  can  be  made,  no  feoffment  can  be  made. 

One  may  make  a  feoffment  of  a  moiety,  third,  fourth, 
or  fifth  part  of  his  manor  or  other  land,  and  that  by  the 
name  of  a  moiety,  third,  or  fourth  part. 

A  feoffment  may  be  made  of  an  upper  chamber  over 
another  man's  house  beneath. 

If  there  be  a  meadow  of  one  hundred  acres,  which  time 
out  of  mind  hath  been  divided  amongst  divers  persons, 
and  each  person  hath  a  certain  number  of  acres,  but  in  no 
certain  place,  the  custom  being  to  allot  each  person  his 
number  one  year  in  one  place,  and  another  in  another 
ttltcniis  vic.ibus ;  in  this  case,  either  of  these  persons  may 
make  a  feoffment  of  his  part,  by  the  name  of  so  many 
acres  lying  in  such  a  meadow,  without  any  bounding  or 
describing  of  it. 

If  parceners  have  made  partition  of  their  land,  that  the 
one  shall  have  it  from  Easter  to  Lammas,  to  her  and  her 
heirs,  and  the  other  shall  have  it  from  Lammas  to  Easter, 
to  her  and  her  heirs,  or  that  the  one  shall  have  it  one 
year,  and  the  other  the  other  year  attends  xicibus:  or  if 
they  have  two  manors  descended,  and  they  agree  that  the 
one  shall  have  the  one  manor  one  year,  and  the  other  the 
other  manor  the  same  year,  and  the  next  year  that  he  that 
Lad  the  one  shall  have  the  other  altemis  vicibus  for  ever ; 
in  these  cases  the  parceners  may  either  of  them  make  a 
feoffment  of  this  land  or  manor  (r). 

If  there  be  any  lease  for  life  or  years  in  being  of  that 
land  or  thing  whereof  the  feoffment  is  made,  and  he  that  hath 
this  lease  for  life  or  years,  or  in  his  absence  his  bailiff  or 
servant  keeping  in  the  house  or  land  whereof  the  feoffment 
is  to  be  made,  doth  give  leave  and  agree  that  livery  of 
seisin  shall  be  given  upon  the  house  or  land  by  the  lessor 
himself  or  by  his  attorney,  and  for  this  cause  doth  leave 
the  possession  of  the  house  or  land,  and  thereupon  livery 
of  seisin  is  made ;  this  is  a  good  feoffment  and  a  good 
livery  of  seisin,  and  yet  it  doth  not  prejudice  the  estate 
of  the  lessee.  And  if  the  lessor  make  a  feoffment  of  the 
land  to  a  stranger  by  assent  or  licence  of  the  lessee,  the 
lessee  then  being  on  the  land ;  this  is  a  good  feoffment. 
In  like  manner  as  it  is,  where  the  lessor  doth  enfeoff  a 
stranger  to  which  the  termor  doth  agree  saving  his  term. 
And  if  the  lessor  make  such  an  entry  upon  the  lessee  for 
life,  or  years,  as  to  put  him  out  of  possession  of  the  house 
or  land,  and  then  he  doth  make  a  feoffment  and  livery  of 
seisin  of  it;  or  if  the  lessor  in  the  absence  of  the  lessee, 
his  wife,  servants,  and  children,  enter  upon  the  thing  in 
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Co.  super  Lit. 
49-  21  H.  7.  7. 
See  infra  at 
Numb.  9. 
Grant,  5. 


Co.  super  Lit. 
190. 

Co.  super  Lit. 

48. 

Co.  super  Lit. 
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Co.  super  Lit. 
4.  48. 


Co.  2.  52. 
Dier,  340.  18. 
Perk.  sect. 
221.  21  H.  7. 
7.  Perk.  sect. 
220.  46  E.  3. 
25.  Bro.  feoff- 
ineiits  de  terre, 
86.  Co.  super 
Lit.  48,  49. 52. 


(r)  See  further  of  what  things  a  feoffment  may  be  made, 
Feoffment  (C). 


Com.  Dig.  Feoffment  (A.  2.)    Vin.  Abr. 

lease 
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Vcynor's  case, 
Trin.  Jac. 
B.  K. 


Co.  super  Lit. 
48. 


lease  and  make  *  a  feoffment  and  livery  of  seisin  thereof; 
in  these  cases  there  is  as  good  feoffment  to  pass  the  re- 
version, for  in  these  cases,  when  the  lessee  for  life  or  years 
doth  re-enter,  the  law  doth  adjudge  this  to  be  an  attorn-  Attormnent. 
ment  in  law.  But  if  a  lessor  will  enter  upon  his  lessee, 
and  against  his  will  (the  lessee  being  still  in  possession  of 
the  land)  make  a  feoffment  of  the  land,  and  give  livery ; 
this  is  void,  and  can  never  take  effect  as  a  feoffment.  And 
therefore  if  there  be  a  conveyance  made  of  a  house  and 
thereunto  belonging  in  lease,  and  the  feoffor  comes  into 
part  of  the  land  without  the  leave  of  the  lessee,  and  there 
make  livery  of  seisin  of  that  part  in  the  name  of  all  the 
rest  of  the  land,  (the  lessee  himself,  his  wife,  child,  or 
servant  being  then  upon  any  other  part  of  the  land,  and 
especially  if  they  be  in  the  house)  this  is  no  good  feoffment 
for  any  part  of  the  land,  but  void  for  the  whole.  And 
yet  if  the  lessee  for  years  make  an  under-lease  of  part  of 
the  land  to  another,  and  the  feoffor  doth  make  a  feoffment 
of  this  part,  and  give  livery  of  seisin  upon  this  part;  in 
this  case  the  possession  of  the  first  lessee  in  the  residue 
will  not  hurt  the  feoffment,  or  livery  for  this  part,  but  it 
is  a  good  feoffment  (s).  Also  if  the  lessee  give  the  lessor 
leave  to  make  livery,  and  depart  and  leave  a  servant  of 
the  lessee  upon  the  land ;  in  this  case  it  seems  his  presence 
upon  the  land  whilst  the  livery  is  made  will  not  hurt.  And 
so  if  the  lessee  leave  the  possession  and  leave  nothing  upon 
the  land  but  his  cattle;  they  will  not  keep  his  posses- 
sion, nor  prejudice  the  livery  of  seisin  (£). 

If  a  lease  be  made  of  one  acre  to  one,  and  another  acre 
to  another,  and  the  lessor  make  a  feoffment  of  both  these 
acres,  and  make  livery  in  one  of  them  in  the  name  of  both 
acres  ;  this  is  no  good  feoffment  for  the  other  acre,  for  by 
this  livery  he  is  not  put  out  of  possession  of  that  acre.  So  if 
one  make  a  feoffment  of  two  manors,  the  one  in  possession 
and  the  other  in  lease,  and  give  livery  of  seisin  of  the 
manor  in  possession  in  the  name  of  both  the  manors  ;  this 
is  no  good  feoffment  for  the  other  manor,  neither  will  it 
pass  by  this  feoffment.  So  if  one  make  a  lease  for  years 
of  a  house,  and  after  make  a  feoffment  in  fee  of  the  house 
and  of  a  close  adjoining,  and  give  livery  of  seisin  of  the 
house,  the  termer's  wife  and  children  being  then  in  the 
house,  in  this  case  this  is  no  good  livery  neither  to  pass 
the  house  nor  the  close. 

If  lessee  for  life,  or  years,  make  a  feoffment  of  the  land,  Forfeiture, 
the  lessor  being  then  upon  the  land  and  not  contradicting 
it ;  it  seems  this  is  a  good  feoffment,  and  that  the  presence 
of  the  lessor  upon  the  land,  especially  if  he  do  not  con- 
tradict it,  will  not  hinder  the  virtue  of  the  feoffment  as 
against  the  feoffor  and  all  others ;  but  the  lessor  may 

(s)  In  this  case,  it  is  presumed,  it  is  to  be  understood  that  the  consent  of  the  under-lessee  was 
obtained. 

(t)  Lord  Coke's  words  are,  "  if  the  lessee  be  absent,  and  hath  neither  wife  nor  servants  (though  he 
hath  cattle)  upon  the  grounds"  the  livery  of  seisin  shall  be  good.  Co.  Lit.  48  b.  But  if  the  lessee  con- 
sents, though  he  be  upon  the  ground,  the  livery  is  good.  T.  40  Eliz,  Shephard  and  Gray.  See  further 
in  note  (8)  to  I3tu  edition.  Co.  Lit,  48  b. 

enter 
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OF  A  FEOFFMENT. 

enter  afterwards  for  the  forfeiture  notwithstanding  if  he 
please  (?/). 

If  the  husband  alone  make  a  feoffment  of  the  land,  he 
hath  in  the  *  right  of  his  wife,  or  that  he  hath  jointly  with 
his  wife,  his  wife  being  then  upon  the  land  and  disagreeing 
to  it ;  in  this  case  the  feoffment  is  good  against  the  feoffor, 
and  all  others,  but  the  wife,  who  notwithstanding  her  pre- 
sence and  disagreement,  may  after  his  death  avoid  it  (a:). 

If  one  joint-tenant  make  a  feoffment  of  the  whole  land, 
his  companion  being  then  upon  the  land  ;  by  this  there 
doth  pass  no  more  but  a  moiety,  and  the  feoffment  is  void 
as  to  the  moiety  of  his  companion,  for  the  feoffment  doth 
not  give  his  moiety. 

If  a  man  enter  into  any  land  by  wrong,  and  make  a 
feoffment  of  it  to  a  stranger,  I  being  then  upon  the  land ; 
this  feoffment  is  void,  for  in  this  case  the  law  doth  ad- 
judge me  to  be  always  in,  and  never  out  of  the  posses- 
sion (y). 

If  the  king  have  any  possession  of  the  land  by  ward- 
ship or  otherwise,  the  owner  of  the  land  can  make  no 
feoffment  of  it.  And  therefore  if  the  king  be  entitled  to 
land  by  wardship,  or  primer  seisin  (:),  after  office  found 
after  the  death  of  an  ancestor  of  one  of  his  tenants ;  in 
this  case  it  is  said  the  feoffment  of  the  heir  is  void  and 
passeth  nothing,  for  the  king  is  still  in  possession.  And 
if  it  be  before  office  found  it  will  be  all  one,  for  the  office 
shall  relate  to  the  death  of  the  ancestor.  And  yet  in  these 
cases  the  feoffment  is  good  against  the  heir  himself,  and 
all  others  besides  the  king.  If  the  heir,  before  office 
found,  enter  and  make  a  feoffment,  and  then  the  king 
doth  pardon  the  feoffee;  in  this  case  the  feoffment  is  good. 
And  yet  such  a  feoffment  after  office  with  a  pardon  is  void. 
And  the  like  law  is  if  the  entry  be  before  office,  and  the 
pardon  after  the  office ;  for  this  is  void  also.  But  if  a 
man  be  outlawed  for  debt  or  trespass,  and  thereupon  the 
king  hath  the  profits  of  the  lands;  in  this  case  the  owner 
may  make  a  feoffment  of  this  land  notwithstanding. 

Divers  persons  cannot  make  a  feoffment  but  it  must  be 
by  deed,  as  corporations,  and  such  like:  also  divers  things 
cannot  be  granted  by  a  feoffment,  but  the  feoffment  must 
be  by  deed,  for  a  feoffment  cannot  be  made  of  a  reversion 
of  land  but  it  must  be  by  deed.  But  a  lease  may  be  made 
of  land  to  one  for  life,  the  remainder  to  another  in  fee, 
and  this  may  be  done  without  any  writing  by  word  only. 
Also  a  feoffment  may  be  made  of  the  moiety,  third,  or 
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(«)  If  the  lessor  should  not  enter  for  a  forfeiture,  but  on  the  contrary  should  suffer  five  years 
to  elapse  after  the  expiration  of  the  term,  and  the  lessee,  after  making  the  feoffment,  levied  a  fine  to 
the  feoffor  with  proclamations,  and  there  was  five  years  non-claim  ;  would  the  lessor,  in  such  a  case,  if 
free  from  disabilities,  be  barred?  See  supra,  page  205,  note  (p). 

(x)  See  the  act  of  the  32  Hen.  8.  c.  28.  s.  6.  which  prohibits  discontinuances  by  husbands  seised 
jure  uxoris,  and  gives  the  wife  or  her  heir  a  right  of  entry  notwithstanding  such  discontinuance. 

(«/)  But  if  a  feoffment  is  made  by  a  stranger,  who  enters  upon  the  land  when  neither  the  owner  of 
it  or  his  tenant  is  upon  it,  does  the  feoffment  in  that  case  work  a  disseisin  ?  See  supra,  page  205, 
note  (p). 

(z)  Wardship  taken  away  by  the  act  of  12  Car.  2.  c.  *4. 

fourth 
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Lit.  sect.  60.  fourtU  part  of  a  manor,  or  of  a  piece  of  land  without 
super  Lit.  iro.  deed.  And  yet  if  one  be  seised  of  a  manor,  whereunto 
an  advowson  is  appendant,  and  he  make  a  feoffment  of 
three  acres  parcel  of  the  manor,  together  with  the  advow- 
son  to  two  men,  habenduin  the  one  moiety  with  the  ad- 
vowson to  one  of  them,  and  the  other  moiety  to  the  other; 
in  this  case  the  feoffment  cannot  be  well  made  unless  it  be 
by  deed  (a). 

Lit.  sect.  2.50.  If  a  lease  be  made  for  five  years,  on  condition  that  if 
the  lessee  pay  to  the  lessor  within  the  two  first  years  ten 
pounds,  then  that  he  shall  *  have  the  land  to  him  and  his  *  P.  209. 
heirs,  or  otherwise  but  for  five  years ;  in  this  case  if  livery 
of  seisin  be  made  to  the  lessee  before  his  entry  this  is  a 
good  feoffment.  Et  sic  de  similibus. 

Lit.  sect.  59.         Every  feoffment  also  whether  it  be  made  by  deed  or  Livery  of 
66.    Go.  super  vrithout  deed  must  be  made  with  livery  of  seisin,  and  this  seisin. 
Li2   is°Ct    'lvery  °f  seisin  must  be  mads  according  to  the  rules  of 
livery  and  seisin  herein  after  laid  down,  for  this  is  of  the 
essence  of  a  feofFmeut,  and  a  feoffment  is  not  accounted 
perfect  until  livery  of  seisin  be  made,  for  until  then,  the 
feoffee  hath  only  an  estate  at  will  in  the  land,  and  the 
feoffor  may  put  him  out  when  he  will.     And  if  either  of  Equity, 
the   parties  die   before   the  livery  of  seisin   be  made  the 
feoffment  is  void,  and   no  warrant  of  attorney  to  make 
livery  can  be  executed   after  the  death    of  the  feoffor  or 
feoffee,  neither  is  there  any  remedy  in  this  case  to  get  the 
assurance  to  be  made  perfect  but  in  a  Court  of  Equity  (6). 
But  in  case  where  there  are  many  feoffees,  there  the  death 
of  one  or  some  of  them  will  not  hinder  the  livery,  but  it 


(<0  By  the  statute  of  29  Car.  2.  c.  3.  i.  3,  it  is  enacted,  "  That  no  leases,  estates,  or  interests,  either 
"  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  customary  interest 
"  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  be  assigned, 
"  granted,  or  surrendered,  unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
"  granting,  or  surrendering  the  same,  or  their  agents  thereunto  lawfully  authorised  by  writing,  or 
"  by  act  and  operation  of  law." — And,  by  the  same  statute,  it  is  enacted,  "  That  all  leases,  estates, 
"  interests  of  freehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any  mes- 
"  suagcs,  manors,  Sfc.  made  or  created  by  livery  and  seisin  only,  or  by  purol,  and  not  put  in  writing, 
"  and  signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents  thereupon  lawfully  au- 
"  thorised,  by  writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not 
"  either  in  law  or  equity  be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect ;  any  con- 
"  sideration  for  making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage  to  the  contrary, 
"  notwithstanding." 

(/»)  See  Jackson  v.  Jack-ton,  Fitzgib.  Rep.  146.  <S.  C.  in  select  Cases  in  Chancery,  81.  See  also 
Bokenham  v.  Bokenham,  1  Chan.  Ca.  240.  And  where  a  defective  conveyance  is  aided  it  shall  be  dis- 
charged of  mesne  incumbrances  by  the  party  ;  as  if  a  mortgage  wants  livery,  and  the  heir  (or  mort- 
gagor himself)  confesses  judgments  to  another,  the  mortgagee  shall  hold  dischaiged  from  the 
judgments.  Burgh  v.  Burgh,  Kep.  in  Chan.  Temp.  Finch,  28. — The  assistance  and  relief,  afforded 
by  a  Court  of  Equity,  in  aid  of  a  defective  conveyance,  is  very  extensive  ;  it  will  remedy  not 
only  mistakes  in  form  or  upon  the  face  of  the  deed,  but  will  supply  the  material  part  or  essence  of  a 
conveyance ;  as  livery  to  a  feoffment,  a  surrender  of  a  copyhold,  fyc. — In  what  cases,  and  in  what 
manner,  equity  will  aid  defective  conveyances,  reform  erroneous  ones,  fyc.  see  supra,  p.  85,  note  (d). 
and  see  Coin.  Dig.  Chancery  (2  T.)  Copyhold  (P.  2.)  Eq.  Ca.  Abr.  Deeds  (D.)  Vin.  Abr.  Faits  (T.  a.) 
And  where  the  parties  have  acted  upon  any  erroneous  construction,  which  they  have  themselves  put 
upon  a  deed,  neither  courts  of  law  or  equity  will  hold  them  to  be  bound  by  such  erroneous  construc- 
tion. See  Moore  v.  Foley,  6  Ves.  238.  Eaton  v.  Lyon,  3  Ves.  694.  Igguldtn  v.  A/ai/,  9  Ves.  325.  And. 
see  5  Diirnf.  £  East's  T.  R.  567.  It  may  be  proper  to  observe,  that  it  is  not  always  necessary  to  have 
the  aid  of  equity  in  the  case  of  a  defective  feoffment ;  for  even  if  the  deed  cannot  be  rendered  avail- 
able at  law,  by  holding  it  to  operate  as  the  grant  of  a  reversion,  covenant  to  stand  seised,  &c. ;  yet  it 
the  feoffor  has  been  twenty  years  in  quiet  possession,  courts  of  law  will  presume  that  livery  was  given. 
See  Re x  v.  Lloyd,  Wightw.  123. 
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may  be  made  to  him  or  them  that  do  survive :  we  must  see 
therefore  in  the  next  place  what  this  livery  of  seisin  is. 

Livery  of  seisin,  or  giving  of  possession,  is  a  solemnity 
or  overt  ceremon}',  required  by  law,  and  used  for  the 
passing  of  lands  or  tenements  corporeal,  as  an  evidence  or 
testimonial  of  the  willing  departing  by  him  that  makes  the 
livery,  from  the  thing  whereof  livery  is  made,  and  the 
willing  acceptance  thereof  by  the  other  party  (c).  And 
this  is  as  ancient  as  a  feoflment;  for  no  feoftment  is  made 
without  livery  of  seisin,  albeit  livery  of  seisin  be  some- 
times made  upon  other  conveyances.  And  it  was  first  in- 
vented as  an  open  and  notorious  act  to  this  end ;  and  that 
by  this  means  the  country  might  take  notice  how  lands  do 
pass  from  man  to  man,  and  who  is  owner  thereof;  that 
such  as  have  title  thereunto  may  know  against  whom  to 
bring  their  actions  ;  and  that  others  may  know  that  have 
cause,  of  whom  to  take  leases,  and  of  whom  to  require 
wardships,  Sfc.  And  by  this  means,  if  the  title  come  in 
question,  the  jury  can  the  better  tell  in  whom  the  right  is. 
And  of  this  livery  of  seisin  there  are  two  kinds.  L.  A  li- 
very in  deed.  2.  A  livery  in  law,  called  a  livery  within 
A'iew.  The  livery  in  deed,  is,  *  when  the  feoffor,  donor,  Sfc. 
by  himself,  or  another,  taketh  the  ring  of  the  door  of  the 
house,  or  a  turf,  or  twig  of  the  land,  and  delivereth  the 
same  upon  the  land  unto  the  feoflee,  donee,  #c.  in  the 
name  of  seisin  of  the  house,  or  seisin  of  the  land.  And 
this  is  done  sometimes  by  the  parties  themselves  if  they 
be  present,  and  sometimes  in  their  absence  by  their  attor- 
nies  or  procurators.  The  livery  in  law,  is,  where  the 
feoffor  saith  to  the  feoflee,  being  in  view  of  the  land,  I 
give  you  yonder  house  to  you  and  your  heirs,  go  enter 
into  the  same,  and  take  possession  thereof  accordingly, 
or  the  like  (rf). 

Because  this  manner  of  conveyance  by  feoflment  is  so 
ancient,  *  therefore  this  ceremony  (being  inseparably  in- 
cident to  a  feoflment)  is  much  favoured  in  law  :  and  there- 
fore it  is  expounded  and  taken  strongly  against  him  that 
doth  make  it,  and  beneficially  for  him  to  whom  it  is  made. 
And  for  this  cause,  it  worketli  not  only  to  transmit  the 
present  estate,  but  also  to  bar  all  present  and  future  rights 
and  possibilities.  If  therefore  one  make  a  lease  for  life 
to  /.  S.  the  remainder  to  the  right  heirs  of  /.  D.  (which 
/.  D.  is  then  living)  and  give  livery  of  seisin  according  to 
the  deed;  in  this  case,  albeit  he  in  remainder  be  not  capa- 
ble of  this  remainder,  yet  by  the  livery  it  shall  pass  out 
of  the  feoflbr,  and  shall  be  in  abeyance  during  the  life  of 
/.  S.  (e).  So  if  a  feolFment  be  made  to  one  if  heredibus, 
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(c)  Seisin  is  a  technical  term,  to  denote  the  completion  of  that  investiture,  by  which  the  tenant  was 
admitted  into  the  tenure,  and  without  which  no  freehold  could  be  constituted  or  pass  :  per  Lord  Mam- 
field,  1  Burr.  107. — l-'or  the  original  intent  and  manner  of  transferring  lands  by  livery  of  seisin,  see 

Spel.  Gloss.  510.     Mad.  Form.  Angl.  Dissert.  9. 

(d)  In  what  cases  livery  may  be  made  within  the  view,  see  Vin.  Abr.  Feoffment  (M.)and  further  as 
to  the  different  kinds  of  livery,  inBac.  Abr.  Feoffment  (A.)     Com.  Dig.  Feoftment  (B.) 

(e)  On  the  subject  of  abeyance,  see  Fearue's  Contingent  Remainder,  (Mr. Butler's  ed.)  353.    See 
infra,  page  211,  iiote(m). 

without 
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Co.  2.  23.  Lit. 
sect.  59. 
Co.  super  Lit. 
49. 


wi  I  limit  Ilie  word  [Suis,]  (/)  and  livery  of  seisin  be  made 
of  the  deed  ;  this  livery  perhaps  may  make  the  estate 
good  (17). 

Livery  of  seisin  is  needful,  and  must  be  had  and  made,  8.  Where  and 
in  all  cases  where  any  estate  of  fee-simple,  fee-tail  (A),  or  l."  .^at  cases 
for  a  man's  own  or  another  man's  life,  is  made  or  granted  1orlnot.qmS 
by  writing,  or'  word  (i),  in  the  country  of  any  lands  or 
tenements  corporeal.  And  so  also  where  one  doth  make 
a  lease  of  land  to  another  for  years,  the  remainder  to  a 
stranger  in  fee-simple,  fee-tail,  or  for  life  ;  in  these  cases, 
livery  of  seisin  must  be  had  and  made  to  the  lessee  for 
years,  or  else  nothing  will  pass  to  him  in  remainder  ;  and 
yet  the  lease  for  years  will  be  good.  And  so  also  where 
a.  lease  for  years  is  made,  upon  condition  that  if  such  a 
thing  happen  the  lessee  shall  have  the  fee-simple  ;  in  this 
case,  the  lessee  must  have  livery  of  seisin  before  his  entry, 
otherwise  the  estate  will  not  increase  (/e).  And  so  also  if 
the  king  make  a  feoffment  of  the  land  he  hath  in  the  right 
of  the  Duchy  of  Lancaster  that  is  not  within  the  county 
Palatine  ;  in  this  case,  livery  of  seisin  must  be  made  as  in 
the  case  of  a  subject.  And  in  all  these  cases  where  livery 
of  seisin  is  requisite,  and  it  is  not  made,  there  doth  pass 
no  estate  by  the  conveyance  but  an  estate  at  will  at  the 
most. 

But  livery  of  seisin  is  not  needful  or  requisite  to  be  had 
and  made,  in  cases  where  any  estate  or  fee-simple,  fee-tail, 
or  for  life,  is  made,  or  granted,  of  any  lands,  by  matter 
of  record,  as,  by  the  king's  letters-patents,  fine,  recovery, 
deed  indented  and  inrolled,  and  the  like:  nor  is  it  needful 
where  any  such  estate  is  created  by  way  of  covenant  and 
raising  of  use,  by  way  of  exchange,  endowment  ad  ostium 
ecdcsicc,  or  ex  assensu  patris;  nor  is  it  needful  where  any 
such  estate  is  passed  or  granted  by  way  of  surrender,  de- 
vise, release,  or  confirmation,  or  by  way  of  increase  or 
executory  grant  ;  as  when  the  fee-simple  is  granted  to  the 
lessee  for  life  or  years  in  possession:  neither  is  it  requisite, 
or  can  be  made,  where  any  incorporeal  hereditaments,  as 
reversions,  rents,  commons,  or  the  like,  are  granted  in 
fee-simple,  fee-tail,  or  for  life  :  for  in  some  of  these  cases 
there  is  an  attornment  (/)  to  be  made  that  doth  *  supply  a 
livery  :  neither  is  it  requisite  in  some  cases  where  an  estate 
of  freehold  is  made  of  a  corporeal  thing  ;  as  if  a  house  or 
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(/)  See  supra,  page  101,  note  (y). 

(#)  As  to  the  operation  of  livery  to  pass  a  future  interest,  where  the  feoffor  is  out  of  possession  ; 
and  in  what  cases  several  parcels  will  pass  by  one  livery,  or  where  several  parties  may  take  by  a  livery 
to  one,  see  Bac.  Abr.  Feoffment  (B.) 

(A)  A  feoffment  by  tenant  in  tail  in  possession  works  a  discontinuance,  and  takes  away  the  right 
of  entry  of  the  issue  in  tail  or  remainder-man  and  drives  him  to  his  action  of  formedon.  But  a  feoff- 
ment has  only  this  effect  where  made  by  a  tenant  in  tail  in  possession  ;  for  if  a  tenant  in  tail  imme- 
diately expectant  upon  a  life  estate,  joins  with  the  tenant  for  life  in  making  a  feoffment,  it  seems 
thaj  this  is  no  discontinuance.  See  Bredon's  case,  (latter  part)  l  Rep.  76.  On  the  subject  of  dis- 
continuance, p.  32,  note  (g). 

(i)  Cannot  now  be  by  parol.    See  the  Statute  of  Frauds,  29  Car.  9.  c.  3. 

(fc)  But  he  would  have  the  term  without  any  livery. 

(Z)  Attornment  is  now  rendered  unnecessary  by  the  act  of  the  4  Ann.  c.  16.  s.  9.  But  see  this  act 
more  fully  noticed  in  the  chapter  on  Attornment. 
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land  belong  to  an  office,  and  the  office  be  granted  by  deed; 
in  this  case,  the  house  or  land  doth  pass  as  incident  there- 
unto. So  if  a  house  or  chamber  belong  to  a  corody  ;  in 
this  case,  by  the  grant  of  the  corody,  the  house  or  cham- 
ber passeth  without  any  livery  of  seisin.  Neither  is  it  re- 
quisite upon  a  lease  for  years  ;  for  if  a  man  make  a  lease 
for  one  thousand  years,  this  lease  is  perfect  by  the  deli- 
very of  the  deed  without  any  livery  of  seisin.  Neither  is 
it  needful  where  one  doth  grant  to  me  and  my  heirs  all 
the  trees  growing  on  his  ground ;  for  these  will  pass  with- 
out any  livery  of  seisin  at  all. 

Livery  of  seisin  may  and  must  be  made  either  by  the 
party  himself  that  maketh  the  estate,  or  if  it  be  a  livery 
in  deed,  it  may  in  his  absence  be  made  by  his  attorney 
sufficiently  authorized  by  writing.  And  he  that  may  make 
an  estate,  to  the  perfection  whereof  livery  is  requisite, 
may  himself,  and  in  his  own  right,  make  livery  thereupon  j 
and  in  the  right  of  another,  and  as  attorney  to  another ; 
so  divers  that  cannot  make  any  estate,  may  notwithstand- 
ing make  livery  of  seisin.  And  therefore  the  husband  al- 
beit he  may  not  make  a  feoffment  in  fee,  or  lease  for  life, 
SfC.  of  land  to  his  wife,  yet  he  may  as  an  attorney  make 
livery  of  seisin  to  her  upon  a  conveyance  made  by  another. 
And  so  also  may  the  wife  upon  a  conveyance  made  to  the 
husband  or  her.  And  so  also  monks,  infants,  aliens,  and 
such  like  persons  disabled  to  make  feoffments,  fyc.  may  not- 
withstanding make  livery  of  seisin  as  attornies  upon  con- 
veyances made  by  others.  And  so  likewise  may  he  in  re- 
mainder in  fee  make  livery  to  the  lessee  for  years.  Et  sic 
de  similibus.  And  this  livery  of  seisin  may  and  must  be 
made  to  the  party  himself  that  taketh  the  estate,  or  in  his 
absence  to  his  attorney  or  procurator  sufficiently  autho- 
rized :  and  in  this  case  any  one  may  be  an  attorney  to  take 
that  may  be  an  attorney  to  give  livery.  If  a  feoffment  be 
made  to  divers  by  deed,  and  livery  of  seisin  is  made  to 
one  or  some  of  them;  this  is  a  good' livery  to  execute  the 
estate  to  them  all.  But  if  a  feoffment  be  made  to  divers 
without  deed,  and  livery  of  seisin  is  made  to  one  or  some 
of  them  in  the  name  of  all  the  rest;  in  this  case,  the 
feoffment  is  good  to  execute  the  estate  in  him  or  them 
to  whom  the  livery  is  made,  and  void  as  to  the  rest.  If  a 
lease  for  years  be  made  to  A.  and  B.  without  deed,  the 
remainder  to  D.  in  fee,  and  livery  of  seisin  is  made  to 
A.  or  B.  in  this  case  this  is  a  good  livery  to  make  the 
remainder  to  pass  to  D.  But  if  a  lease  be  made  for  years 
to  A.  the  remainder  to  the  right  heirs  of  /.  S.  in  fee  /.  S. 
being  then  living,  and  livery  of  seisin  is  given  to  A.  this 
remainder  is  void,  for  nemo  est  heres  viventis  (ni).  One 
joint-tenant  cannot  make  livery  of  seisin  to  his  companion 
as  a  tenant  in  common  may.  And  a  lessor  cannot 
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(in)  Being  a  contingent  remainder,  it  is  void  from  the  want  of  an  estate  of  freehold  to  support  it. 
See  supra,  page  210,  where  the  case  is  put  of  a  lease  to  J.  S.  for  life,  remainder  to  the  right  heirs 
of  J.  D.  who  is  living.  In  this  case  the  remainder,  though  contingent,  is  not  void,  there  being  an  es- 
tate of  freehold  to  support  it. 
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make  livery  of  seisin  to  his  lessee  for  life   or  years  (it). 
See  before,  numb.  4. 

In  all  cases  where  this  ceremony  is  requisite,  whether 
it  be  done  by  the  parties  themselves  in  person,  or  their 
deputies,  it  must  be  done  and  made,  1st.  in  the  life-time 
of  the  feoffbr,  donor,  or  lessor,  and  in  the  life-time  of 
the  feoffee,  donee,  or  lessee ;  for  if  either  of  them  die,  it 
cannot  be  done  afterwards;  neither  can  a  warrant  of  at- 
torney be  made  to  deliver  seisin  after  the  death  of  the 
feoffor,  fyc.  But  if  there  be  more  feoffees,  donees,  or 
lessees,  than  one ;  in  such  cases,  albeit  all  of  them  die 
but  one,  the  livery  of  seisin  may  be  made  to  that  one  that 
doth  survive,  and  it  will  be  good  to  him  to  execute  the 
estate  in  all  the  land.  And  so  it  is  if  there  be  a  warrant 
of  attorney  made  by  a  corporation  aggregate,  as  a  mayor 
and  commonalty,  dean  and  chapter,  or  the  like,  to  give 
livery  of  seisin,  in  this  case  the  death  of  the  mayor,  $c. 
will  not  determine  the  authority  (o) ;  and  therefore  in  that 
case  the  livery  of  seisin  may  be  made  after  his  death. 
2.  If  it  be  a  lease  for  years  with  a  remainder  over  in  fee, 
the  livery  must  be  made  to  the  lessee  for  years  before  his 
entry  or  at  the  time  when  he  doth  enter  for  that  purpose; 
for  afterwards  it  cannot  be  made  (/>).  Quod  semel  meum 
vst,  amplius  meum  esse  non  potest.  Quere  also  whether  tlie 
lav/  be  not  so  in  all  other  cases ;  and  let  men  take  heed 
they  do  not  (as  commonly  they  do)  enter  into  the  land  be- 
fore they  have  livery  of  seisin  made  thereof  unto  them. 
And  yet  it  seems  the  livery  of  seisin  is  good,  when  it  is 
made  afterwards,  by  Co.  2.  55.  3.  It  must  not  be  made 
before  the  estate  begin;  for  if  a  lease  be  made  for  years 
to  begin  at  Michaelmas  with  a  remainder  over,  and  the 
livery  of  seisin  is  made  before  Michaelmas ;  this  livery  of 
seisin  is  void  ;  for  if  a  livery  work  at  all,  it  must  work 
presently ;  and  so  it  cannot  in  this  case,  because  it  is  ber 
fore  the  estate  doth  begin. 

If  an  estate  be  made  of  divers  pieces  of  land  in  divers 
villages  in  the  same  county ;  in  this  case,  the  making  of 
livery  of  seisin  of  and  in  any  part  thereof,  in  the  name  of 
all  the  rest,  or  of  one  parcel  according  to  the  deed,  albeit 
he  doth  not  say  in  the  name  of,  Sfc.  sufficeth  for  all,  if 
all  the  pieces  be  in  the  grantor's  possession  and  out  of  lease. 
But  if  the  pieces  of  land  lie  in  divers  counties  ;  or  in  the 
same  county,  and  they  be  in  leas«,  or  out  of  the  posses- 
sion of  the  feoffor,  contra;  for  in  that  case  the  making  of 
livery  in  one  part  in  the  name  of  all  the  rest,  is  not  suffi- 
cient for  the  rest;  for  in  this  case,  it  is  requisite  that  livery 

(n)  This  is  to  be  understood  of  the  case  of  a  lessee  for  life  or  years,  whose  estate  is  previously 
created,  and  not  of  the  case  of  a  lessee  for  life  or  years  whose  estate  is  created  at  one  and  the  same 
time  with  the  remainder. 

(o)  Because  notwithstanding  die  death  of  the  mayor  the  corporation  still  continues,  and  the  autho- 
rity contained  in  the  letter  of  attorney,  is  not  the  authority  of  the  mayor  but  the  authority  of  the  cor- 
poration, and  therefore  as  the  corporation  continues  the  authority  continues  ;  but  it  is  doubted  whe- 
Ih'er  the  authority  can  be  exercised  until  a  new  mayor  is  elected,  for  during  the  vacancy  of  the  office 
of  mayor,  it  would  seem  that  the  capacity  of  the  corporation  is  suspended. 

(p)  If  the  lessee  entered  generally,  without  claiming  to  enter  merely  by  virtue  of  the  term,  might 
pot  he  be  considered  as  entering  for  the  purpose  of  receiving  livery  and  consequently  the  livery  be 
good,  though  made  after  the  entry  ? 
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of  seisin  be  made  upon  and  in  some  of  the  lands  in  both 
counties  (</),  and  upon  every  parcel  of  land  that  is  out  of 
possession,  or  at  least  in  some  parcel  of  the  land  in  the  oc- 
cupation of  every  several  tenant.  And  yet  if  one  part  of  a 
manor  be  in  one  county,  and  the  other  part  in  another 
county  in  view  of  that  part ;  in  this  case  it  seems  livery 
of  seisin  in  the  one  part  in  the  one  county,  in  view  of  the 
other  part  in  the  other  county,  is  good  and  sufficeth  for 
*  P.  213.  all  *.  So  if  the  scite  of  a  manor  lie  in  one  county,  and 
the  rest  of  the  manor  in  another  county  ;  in  this  case,  the 
making  of  livery  in  the  scite  of  the  manor  is  sufficient  for 
the  whole  manor.  If  a  feoii'ment  be  made  of  the  manor  of  Perk.  sect. 
Dale  in  Sale,  the  which  manor  doth  extend  in  Dale  and  2x'°- 
Sale,  and  livery  of  seisin  is  made  accordingly  in  Dale  only 
and  not  in  Sale  also  ;  by  this  feoilment  there  doth  pass  no 
more  of  the  manor  but  that  which  is  in  Dale  only.  If  9  H.  7. 35.  per 
1  be  seised  of  one  acre  in  fee,  and  of  another  acre  tor  life,  "O**6*- 
and  I  make  a  feofl'ment  of  both  acres,  and  make  livery  of 
seisin  in  that  acre  whereof  I  am  seised  in  fee  in  the  name  of 
both  acres ;  in  this  case  it  sceins  this  sufliceth  to  pass  both 
the  acres.  But  if  I  be  seised  of  one  acre  in  fee,  and  possessed 
of  another  acre  for  years,  and  I  make  a  feoffment  of  both 
acres  and  livery  of  seisin  in  that  acre  only  whereof  I  am 
seised  in  fee,  in  the  name  of  both  the  acres,  contra ;  for  this 
is  as  if  I  make  a  feoffment  of  land  whereof  I  am  seised,  and  Fit/.  Fails  and 
of  other  land  whereof  I  am  not  seised,  &c.  If  I  be  seised  Feotiments,  -z. 
of  two  acres  of  land,  and  let  one  of  them  for  years,  a;;d 
then  make  ;:n  t '.state  of  both  of  them  to  another,  and  make 
livery  of  seisin  in  that  I  have  in  possession,  in  the  name 
of  both  the  acres;  this  will  not  serve  to  pass  the  other 
acre,  but  livery  must  be  made  in  that  acre  also.  And 
accordingly  it  was  agreed  in  u  case  in  the  King's  Bench, 
////.  38  Eliz.  which  was,  that  a  man  was  seised  in  fee  of  a  Montague  v. 
manor  and  other  lands  called  Groves,  and  he  made  a  feoff- 
ment  of  it  (Groves  being  then  in  lease  for  years),  and  a 
letter  of  attorney  to  give  livery,  and  the  attorney  made 
livery  of  the  manor  in  the  name  of  the  rest,  the  lessee 
being  still  in  possession  of  Groves;  in  this  case  it  was 
agreed  that  this  was  no  good  feoffment  for  Groves. 

When  a  feoffment  is  made  of  a  house  and  land,  the  See  in*ra' 
livery  of  seisin  is  most  aptly  to  be  made  of  and  in  the 
house,  in  the  name  of  the  rest,  and  at  the  door  of  the 
house,  &c.  And  when  a  feoffment  is  made  of  a  rectory 
or  parsonage,  the  livery  of  seisin  may  be  made  in  the  par- 
sonage-house ;  or,  if  there  be  no  house,  it  may  be  made 
upon  the  glebe ;  or,  if  there  be  neither,  it  may  be  made 
,  at  the  ring  of  the  church  door. 

of  the  presence       ^n  tne   ma^ing  of  every  livery  of  seisin   it   is  requisite  See  before, 
or  possession     that  all  persons  that  have  any  lawful  estate  and  possession  NB"*«  4. 
of  others.         in  the  thing  whereof  livery  is  to  be  made,  as  lessees  for 

(q)  If  a  manor  extends  into  two  counties,  livery  in  that  part  of  the  manor  which  is  in  one  county, 
doth  not  pass  that  which  is  in  the  other  county.  So  it  is  with  respect  to  disseisin.  Hate's  MSS.  But 
Perkins  holds,  that  livery  of  parcel  of  snch  manor  in  one  comity  will  pass  the  parcel  in  the  other  county  : 
Perk.  sect.  227.  However  he  admits  that  if  one  be  disseised  of  two  acres  in  different  counties,  entry 
into  one  acre  in  one  of  the  counties  though  made  in  the  name  of  both  acres,  will  not  entend  to  the 
acre  in  the  other  county.  Perk.  sect.  229.  note  2,  to  Co.  Lit.  50.  a.  13th  edition.  See  further  id 
Vin.  Abr.  Feoffment  (D.  a.)  pi.  1. 
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life,  years,  and  such  like,  join  in  the  making  thereof,  or 
be  removed  thence ;  for  every  livery  ought  to  bring  an 
immediate  possession  to  the  feoffee,  donee,  &e. 

If  lessee  for  years  make  a  feoffment  and  a  warrant  of 
attorney  to  give  livery  of  seisin,  and  the  attorney  make 
livery  of  seisin,  the  lessor  being  present  upon  the  land, 
and  not  contradicting  it ;  it  seems  this  is  a  good  livery  of 
seisin  (r). 

The  presence  of  the  feoffor,  donor,  &c.  upon  the  land 
after  he  hath  delivered  seisin  to  the  feoffee,  donee,  &c. 
albeit  he  stay  upon  the  *  land  a  while,  and  do  not  depart 
and  leave  the  feoffee,  &c.  in  possession,  will  not  hurt  the 
livery.  See  more,  supra,  numb.  4. 

Livery  of  seisin  may  be  made  of  any  corporeal  thing,  as 
manors,  houses,  lands,  meadows,  pastures,  woods,  cham- 
bers, or  the  like.  And  these  tilings,  therefore,  are  said 
to  lie  in  livery.  But  of  incorporeal  things,  as  rents,  ad- 
vowsons,  commons,  estovers,  and  such  like  things  livery 
cannot  be  made.  And  these  things,  therefore,  are  said  to 
lie  in  grant  and  not  in  livery.  And  therefore  when  a  livery 
is  made  of  these  nil  operatur.  See  more  above,  numb.  4. 

To  every  good  livery  of  seisin  is  requisite  either  such 
an  act  as  the  law  doth  adjudge  to  be  a  livery,  or  apt  words 
that  do  amount  unto  it,  for  a  livery  may  be  good  by  words 
without  any  act  or  deed  at  all ;  but  it  cannot  be  good  by 
an  act  or  deed  without  any  words  at  all ;  howbeit  that 
livery  that  hath  an  act  or  ceremony  in  it  is  the  best,  be- 
cause it  taketh  the  deepest  impression  in  the  witnesses. 

The  most  usual,  formal,  and  orderly  manner  of  making 
of  livery  of  seisin  is  thus ;  that  the  feoffor,  donor,  &c.  and 
the  feoffee,  donee,  &c.  if  they  be  present;  or,  in  their 
absence,  their  attornies  or  servants  that  have  authority ;  do 
come  to  the  door,  backside,  or  garden,  if  it  be  a  house,  if 
not,  then  to  some  part  of  the  land  where  seisin  is  to  be 
delivered,  and  there,  in  the  presence  of  many  good  wit- 
nesses, do  shew  the  cause  of  their  meeting,  and  openly 
and  plainly  do  read  the  deed,  or  declare  the  contents 
thereof,  and  of  the  letter  of  attorney,  if  there  be  any. 
And  then  the  feoffor,  &c.  or  his  attorney  (if  it  be  a  house), 
do  take  the  ring,  latch,  or  hasp  of  the  door  (all  the  people, 
men,  worrten,  and  children  being  out  of  the  house),  or 
(if  it  be  of  a  piece  of  ground)  do  take  a  clod  of  the  ground, 
or  a  bough  or  twig  of  a  tree  or  bush  growing  thereupon ; 
and  (all  the  people  being  out  of  the  ground)  the  same 
ring,  &c.  clod,  bough,  &c.  with  the  deed  do  deliver  to  the 
feoffee,  donee,  &c.  or  to  his  attorney ;  and  in  the  delivery 
thereof  do  use  these  or  some  such  like  words,  viz.  I  deliver 
these  to  you  in  the  name  of  seisin  of  all  the  lands  and  te- 
nements contained  in  tin's  deed,  to  have  and  to  hold  ac- 
cording to  the  form  and  effect  of  the  same  deed.  Or,  I 
deliver  you  seisin  and  possession  of  this  house,  or  ground, 
in  the  name  of  all  the  lands  contained  in  the  deed,  accord- 
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ing  to  the  form  and  effect  of  the  deed  (s).     And  then  if  it 
be  a  house,  the  feoffee,  &c.  doth  enter  in  first  alone,  and 
shut  the  door,  and  then  he  doth  open  it,   and  let  in  others. 
And  if  the  feoffment,  gift,  or  lease  be  made  without  deed, 
then  they  do  and  must  withal  express  the  very  estate  itself 
which  the  feoffee,  donee,  or  lessee  is  to  have  :  as  for  ex- 
ample, the   feoffor,  donor,    or  lessor   must  come  to   the 
house, 'or  land,  which  is  to  be  granted,  and  where  livery 
of  seisin   is   to  be   made,  and   there  must,  by  apt  words, 
grant  the  house  or  land  to  him  that  is  to  have  it,  in  fee- 
simple,  or  in  tail,  or  for  life  (as  the  agreement  is),  and  iu 
*  P.  215.      seisin  thereof  must  *  deliver  him  the  ring  of  the  door,  or 
a  turf  or  twig  of  the  land.     And  if  the  feoffment,  &c.  be 
made  hy  writing,  then  it  is  wisdom  to  indorse  and  set  down 
on  the  back  of  the  same,  how,  when,  and  where  the  same 
is  made,  and   the  names   of  the  witnesses  thereunto  (t). 
But  a  livery  of  seisin  that  is  not  so  exactly  made,  may  be 
good  notwithstanding.   And  therefore  if  the  feoffor,  donor, 
&c.  or  his   attorney,  take   any  thing  else  that  comes  from 
off  the  land,  as  a  stone,  or  the  like,  and  therewithal  doth 
make   the   livery  of  seisin;  or  if  he  take  a  turf,  or  twig 
from  off  another  man's  ground,  and  not  from  the  same 
whereof  possession  is  to  be  given,  and  deliver  that  upon 
the  ground  in  the  name  of  seisin;  or  if  he  take  a  piece  of 
silver  or  gold,  or  a  rod,  stick,  or  the  like,  and  deliver  this 
upon  the  land   in  the  name  of  seisin ;  all  these  are  good 
deliveries  of  seisin  and  possession.     So  if  the  feoffor,  &c. 
be  at  the  door  of  the  house,  or  by  the  land,  or  in  the 
house,  or  upon  the  land,  and  after  he  hath  delivered  the 
deed,  he   say  to   the   feoffee,  donee,  &c.    [Here  I  deliver 
you   seisin   and   possession   of  this  house,  or  land,  in  the 
Jiaine  of  seisin    and   possession  of  all  the  lands  and  tene- 
ments  contained   in  the   deed ;]  Or,  [have  and  enjoy  this 
house  or  land  according  to  the  deed  ;]  Or,  [enter  into  this 
land  or  house,   and  God   give  you  joy  of  it;]  Or,    [I  am 
content  you  shall  enjoy  this  land;]  in  all  these  cases  there 
is  a  good  livery  of  seisin.     Et  sic  dc.  similibus. 

If  I  being  seised  of  a  house  in  fee,  make  a  feoffment  of  it 
and  of  divers  lands,  to  a  man  then  present  with  me  in  the 
same  house,  and  there  deliver  him  the  deed  in  the  name 
of  seisin  of  all  the  lands  contained  in  the  deed;  in  this 
case,  this  is  a  good  delivery  of  the  deed,  and  a  good  livery 
of  seisin  also,  albeit  I  continue  in  possession  of  the  house 
still,  and  go  not  out  of  it.  And  if  I  be  lord  of  a  manor, 
and  lying  sick  within  some  part  of  the  manor,  I  make  a 
feoffment  of  the  manor,  and  deliver  the  deed  to  the  feoffee, 
saying  to  him,  I  will  that  you  take  seisin  presently;  and 
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(s)  In  the  times  of  our  Saxon  ancestors,  the  delivery  of  a  turf  was  a  necessary  solemnity  to  es- 
tablish a  conveyance  of  lands.  Hicke's  Dissert.  Epistolar.  85.  2  BI.  Com.  312. 

(t)  Where  there  is  no  memorandum  of  the  livery  of  seisin,  and  twenty  years  have  elapsed  since 
the  making  of  it,  and  possession  has  gone  according  to  the  feoffment,  there  livery  of  seisin  will  be 
presumed.  See  supra,  page  208,  note(b).  But  if  twenty  years  have  not  elapsed,  and  proof  coiiUl 
not  be  adduced  of  livery  of  seisin  having  been  actually  made,  the  feoffment  would  be  void  as  a  feofl- 
ment,  but  it  might  possibly  operate  in  some  oilier  way.  But  see  supra,  page  208,  note  (b),  as  to 
equity  aiding  defective  featfme*ts. 
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thereupon  command  all  my  tenants  of  the  manrtr  to  attorn 
to  him,  and  they  do  so ;  this  is  a  good  livery  of  seisin  («). 
So  if  t  make  a  deed,  and  after  I  have  read  it,  being  upon 
the  land,  I  deliver  it  to  the  feoffee,  donee,  &c.  and  say, 
here,  I  deliver  you  this  charter  as  my  deed  in  the  name  of 
seisin  of  all  the  lands  therein  contained,  or  the  like ;  this 
is  a  good  delivery  of  the  deed  and  of  seisin.  But  if  I. do 
only  seal  and  deliver  the  deed  upon  or  in  view  of  the  land, 
without  saying  or  doing  any  more  ;  this  will  not  amount  to 
a  livery  of  seisin.  And  therefore  if  a  man  make  a  feoff- 
ment  with  a  letter  of  attorney  to  give  livery  of  seisin, 
and  then  he  deliver  the  deed  upon  the  land ;  this  is  no  good 
making  of  livery  of  seisin.  And  so  also  if  there  be  no 
letter  of  attorney. 

If  I  be  seised  of  a  house  in  fee,  and  being  in  the  house 
say  to  /.  S.  here  /.  S.  I  demise  you  this  house  for  term  of 
my  life;  this*  will  not  amount  to  a  livery  of  seisin;  and     *  P.  216, 
therefore  iiis  no  good  lease  until  livery  of  seisin  be  made, 
but  it  is  a  good  beginning  of  a  lease  (x). 

If  the  father  infeoff  his  son  of  land,  and  the  son  suffer 
his  father  to  enjoy  it,  and  after  the  son  doth  come  to  the 
parish  church  where  the  land  doth  lie,  and  there,  in  the 
audience  of  the  parishioners,  useth  these  words  to  his 
father,  [father,  you  have  given  me  such  and  such  lands  (and 
doth  name  them)  as  freely  as  you  gave  them  to  me  I  give 
them  to  you  again ;]  this  is  no  good  livery  of  seisin,  neither 
doth  any  estate  pass  hereby.  So  if  one  being  upon  his 
land  say  to  /.  S.  [/.  S.  stand  forth,  I  do  here,  reserving  an 
estate  to  me  for  mine  own  life,  give  this  land  to  thee  and 
thy  heirs  for  ever ;]  this  is  no  good  livery  of  seisin,  neither 
doth  any  estate  pass  thereby  (y).  So  if  one  make  a  charter 
of  feoffment  to  me,  and  make  no  livery  of  seisin  there- 
upon, and  after  I  make  a  feoffment  of  the  land  to  7.  S.  and 
the  feoffor  hearing  and  having  notice  of  it,  saith,  [1  do  will- 
ingly agree  to  it,  and  am  contented  that  1.  S.  shall  have  it ;] 
or  I  do  agree  to  the  feoffment,  or  the  like;  in  this  case 
this  doth  not  make  the  feoffment  that  was  made  to  me 
good. 

If  divers  parcels  of  land  be  conveyed,  and  livery  of 
seisin  is  made  in  one;  or  there  be  divers  feoffees,  and 
livery  of  seisin  is  made  to  one  of  them  according  to  the 
deed,  without  using  any  more  words ;  this  is  good.  But 
the  best  form  and  order  of  making  of  livery  in  this  case 
is  to  add  these  words,  [in  the  name  of  all  the  rest, 
&c.]  (*). 

If  the  feoffor,  donor,  &c.  deliver  the   deed  in  sight  or  Livery  hi  law, 
view  of  the  land,  and   use  these  or  any  such   like  words,  or  within  the 
[I  will  that  you  shall  enter  into  the  land  and  have  it  ac-  vicw« 


(w)  Though  attornment  is  rendered  unnecessary  by  the  act  of  the  4  Anne,  c.  16,  yet  if  a  lessee  paid 
rent  to  die  lessor  after  he  had  conveyed  away  the  reversion,  but  before  he  (the  lessee)  had  any  notice 
ot  the  reversion  being  so  conveyed,-  in  such  a  case  as  this,  it  is  presumed,  the  lessee  would  not  be 
liable  to  pay  his  rent  over  again  to  the  grantee  of  the  reversion. 

(x)  A  lease  by  parol  cannot  now  be  made  for  more  than  three  years.     See  29  Cur.  2.  c.  3- 

(j/)  It  is  bad,  as  being  an  estate  of  freehold  to  commence  in  futuro. 

(z)  See  more  amply  as  to  livery  of  seisin  in  deed,  by  whom,  at  what  time,  and  in  what  manner  it 
jnay  be  made,  in  Bac.  Abr.  Feoffment(A.)  Vin.  Abr.  Feoffmciit  (E.)'(F.)  Com.  Dig.  FeotfmenU B.) 
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cording  to  the  deed ;]  or,  [take  and  enjoy  the  land  accord- 
ing to  the  deed ;]  or,  [I  deliver  you  this  deed  in  the  name  of 
seisin ;]  or,  [enter  you  into  the  land  and  take  seisin  of  it ;] 
or,  [take  the  land  and  God  give  you  joy  of  it;]  or,  (if  the 
estate  be  made  without  deed)  (a),  [I  give  you  yonder  land 
to  you  and  your  heirs,  and  go  and  enter  into  the  same, 
and  take  possession  thereof  accordingly ;]  or,  [enter  into 
the  land  and  enjoy  it  in  fee-simple  to  you  and  your  heirs, 
or  for  your  life,  &c.]  in  all  these  cases  the  estate  and  the 
livery  is  good,  albeit  the  feoffor,  &c.  stand  in  one  county, 
and  the  land  in  view  be  in  another  county.  But  in  all  these 
cases  of  livery  within  the  view.  1 .  It  must  be  made  by 
the  person  himself  that  doth  make  the  estate,  for  it  cannot 
be  made  by  his  attorney.  2.  There  must  be  a  relation  to 
the  land,  for  if  the  feoffor  do  deliver  the  deed  only  to  the 
feoffee  in  sight  of  the  land ;  this  is  not  a  good  livery  within 
the  view.  3.  The  parties  must  stand  within  view  of  the 
land,  for  if  the  feoffor,  &c.  being  out  of  the  *ight  of  the 
land,  say  to  the  feoffee,  &c.  Go  and  enter,  and  take 
seisin  of  the  land,  and  God  send  you  joy  of  it;  this  is  no 
good  livery  of  seisin.  4.  There  must  be  some  *  body 
capable  of  a  freehold  to  take  by  the  livery,  for  if  it  be 
made  to  a  lessee  for  years,  the  remainder  to  the  right  heirs 
of/.  S.  and  /.  S.  is  then  living,  it  is  void.  5.  The  feoffee, 
&c.  must  enter  presently,  for  if  either  the  feoffor,  donor, 
&c.  or  feoffee,  donee,  &c.  die  before  entry ;  the  livery 
cannot  be  made  good  (ft).  And  yet  if  the  party  dare  not 
enter  for  fear,  in  this  case  if  he  claim  it  only,  and  do  not 
enter  it  is  sufficient  (c). 

Livery  of  seisin  in  deed  may  be  made  or  taken  by  the 
deputies  or  attornies  of  the  parties,  and  this  livery  by 
them  is  as  good  as  that  livery  of  seisin  which  is  made  by 
the  parties  themselves;  and  that  also  as  it  seems  albeit 
the  parties  themselves  be  upon  the  land  at  the  time  of  the 
making  thereof  if  they  do  not  contradict  it  (rf).  But  in 
the  making  of  this  livery  care  must  be  had,  1.  That  there 
be  a  deed  of  feoffment,  for  otherwise  a  letter  of  attorney 
to  deliver  possession  availeth  nothing.  2.  That  there  be  a 
good  authority  in  writing,  which  may  be  either  in  the  deed 
of  feoffment  itself,  whether  it  be  poll,  or  indented,  and 
that  albeit  the  attorney  be  not  party  to  it,  or  else  by  a 
single  deed  besides  the  feoffment,  &c.  3.  That  the  attorney 


CHAP.   IX. 


1]  New  terms 
of  the  law. 
Co.  super  Lit. 
48.  Dier,l3. 
2]  18  H.  6.  16. 

3]  Co.  super 
Lit.  47. 


5]  Co.  1.  156. 
Perk.  sect. 
214.  Fitz.  Fails 
and  Feoff- 
ments,  49. 


Co.  super  Lit. 
52.  Relw.  51. 
Co.  9.  76. 
Terms  of  the 
law,  tit. 
Livery. 


The  opinion 
therefore  in 
Co.  super  Lit. 
52.  6.  as  to  this 
point,  is  held 
not  to  be  law. 


(«)  There  must  now  be  a  deed,  or  writing. 

(fc)The  feoffee  ought  to  enter  and  take  possession  presently,  or  the  livery  will  not  avail  him ;  be- 
cause a  frank-tenement  cannot  be  in  abeyance.  Mo.  85.  It  is  said  it  will  be  good  if  the  feoffee  enters 
in  the  lite  of  the  feoffor,  although  the  feoffee  be  a  woman,  and  married  before  her  entry  to  the 
feoffor,  or  to  any  other  who  enters  and  claims  in  right  of  his  wife.  Parsons  v.  Perns,  1  Mod.  91. 

(c)  For  it  will  be  a  good  execution  of  the  livery  and  vest  the  frank-tenement  in  him.     Co.  Lit.  48  b. 
See  further  as  to  the  perfection  of  livery  within  view,  in  Bac.  Abr.  Feoffment  (A.  2.)    Vin.  Abr. 
Feoffment  (I.)  and  Com.  Dig.  Feoffment  (B.  4.)— by  what  act  livery  within  the  view  may  be  counter- 
manded, see  Vin.  Abr.  Feoffment  (P.  2.) 

(d)  A  man  may  either  give  or  receive  livery  by  his  attorney.     But  a  delegation  or  authority,  for 
such  a  purpose,  must  be  by  deed,  that  it  may  appear  to  the  Court,  that  the  attorney  had  a  commis- 
sion to  represent  the  parties  that  are  to  give  or  take  livery,  and  whether  the  authority  was  pursued. 
Bac.  Abr.  Feoffment  ^E.) 

do 
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do  pursue  his  authority  at  least  in  the  substance  and  effect 
of  it.  4.  That  the  attorney  do  it  in  the  name  of  the  feoffor, 
donor,  Sfc.  who  doth  give  the  authority.  5.  That  it  be  done 
in  the  life-time  of  the  parties.  But  a  livery  in  law  may  not 
be  made  by  an  attorney.  And  therefore  if  a  letter  of  at- 
torney be  to  deliver  seisin  generally,  and  the  attorney  by 
virtue  thereof  deliver  seisin  in  view ;  this  livery  of  seisin 
is  void  (c). 

If  an  infant,  or  woman  covert,  make  a  feoffment  and  Infant, 
letter  of  attorney  to  make  livery,  and  the  attorney  do  so ;  this  Womau  co- 
isvoid,  for  they  are  not  able  to  give  such  an  authority  (/).  v 
And  if  a  man  whilst  he  is  of  sound  memory,  make  a  feoff- 
ment with  a  letter  of  attorney  to  give  livery,  and  after  he 
become  paralytic  and  so  dumb,  but  by  signs  he  doth  de- 
clare himself  to  be  willing  to  have  livery  of  seisin  made, 
and  it  is  made ;  this  is  a  good  livery  of  seisin.     But  if  a 
letter  of  attorney  be  made  to  deliver  seisin  of  certain  land 
by  one  that  is  non  sanos  memoriae,  and  the  deed  of  feoff-   Nun  sance  me- 
meut  was  made  whilst  he  was  of  sound  memory,  and  after-  morite. 
wards  he  doth  come  to  his  memory  again,  and  then  the 
livery  is   made  upon  the  first  warrant  without  any  new 
assent,  fyc.  in  this  case  the  livery  is  not  good. 

That  for  the  most  part,  which  for  the  manner  and  order  of 
making  it  is  a  good  livery  of  seisin  if  it  be  made  and  taken 
by  the  parties  themselves,  is  good,  being  made  and  taken 
by  their  attornies  or  deputies  that  have  a  good  authority 
and  do  well  pursue  it.  And  therefore  if  the  conveyance  be 
made  of  divers  lands,  and  they  lie  in  one  county,  and  a 
warrant  of  attorney  is  made  to  give  livery  generally,  and 
the  attorney  doth  make  it  in  one  part  of  tiie  land  in  the 
name  of  all  the  rest;  this  is  a  good  livery.  Et  sic  de  sirni- 
libus. 

If  a  man  be  seised  of  Black  Acre  and  White  Acre,  and  P.  210. 
he  make  a  deed  of  feoffment  of  both  these  acres,  and  a  let- 
ter of  attorney  to  enter  into  both  these  acres,  and  to  deli- 
ver seisin  of  both  of  them  according  to  the  form  and  effect 
of  the  deed,  and  he  doth  enter  into  Black  Acre,  and  deliver 
seisin  secundum  formam  chartce ;  in  this  case,  the  livery  of 
seisin  is  good,  albeit  he  doth  not  enter  into  both  the  acres, 
nor  into  one  acre  in  the  name  of  both.  And  if  the  feoffment 
be  made  to  two  or  more,  and  the  warrant  of  attorney  is  to 
make  livery  to  them  both,  and  the  attorney  doth  make 
livery  of  seisin  to  one  of  the  feoffees  secundum  formam  Sf 
effectum  charta;  in  this  case  the  livery  is  good  to  both,  and 
yet  he  that  is  absent  may  wave  the  livery. 

And  yet  if  a  man  be  disseised  of  Black  Acre  and  White 
Acre,  and  a  warrant  of  attorney  is  made  to  one  to  enter 
into  both  these  acres,  and  to  make  livery,  and  the  attorney 
doth  enter  into  one  acre  only,  and  make  livery  of  seisin 
there  secundum  formam  chartce;  in  this  case  the  livery  of 


(e)  An  attorney  cannot  make  a  letter  of  attorney  to  another  to  give  livery,  (18  Eliz.  4.  12  b.  19  H.8. 
10.  2  Rol.  Abr.  9,  Noy's  Max.  161),  unless  he  has  an  express  power  to  do  so,  in  which  case  it  is 
conceived  he  may. 

(/)  Though  an  infant  by  the  custom,  of  gavelkind  may  make  a  feoffment,  yet  the  livery  must  be 
made  propriA  manu.  See  Robinson  cm  Gavclkind. 

seisin 


Perk.  sect. 

109. 

Co.  super  Lit. 

268. 
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seisin  is  void  for  all,  for  in  this  case  he  doth  less  than  his 
authority.  So  if  a  man  make  a  letter  of  attorney  to  de- 
liver seisin  to  /.  S.  upon  condition,  and  the  attorney  doth 
deliver  seisin  absolutely;  this  livery  of  seisin  is  void. 
And  so  in  all  such  like  cases  where  the  attorney  doth  less 
than  the  authority  and  commandment,  all  that  he  doth  is 
void.  But  for  the  most  part  where  the  attorney  doth  that 
which  he  is  authorised  to  do,  and  more  also,  it  is  good  for 
so  much  as  is  warranted,  and  void  for  the  rest.  And 
therefore  if  the,  letter  of  attorney  be  to  give  livery  of  seisin 
to  /.  S.  and  the  attorney  give  it  to  /.  S.  and  W.  S.  this 
livery  is  good  to  /.  S.  and  void  to  W.  S.  So  if  the  letter  of 
attorney  be  to  give  livery  of  seisin  of  White  Acre  only, 
and  he  make  livery  of  White  Acre  and  White  Acre  also ; 
this  livery  is  good  for  White  Acre,  and  void  for  Black 
Acre.  So  if  the  letter  of  attorney  be  absolute,  and  the 
attorney  give  livery  upon  condition  ;  some  hold  this  to  be 
good,  and  the  condition  to  be  void. 

If  a  letter  of  attorney  be  made  to  two  jointly,  to  make 
or  take  livery  of  seisin,  and  one  of  them  alone  doth  it 
without  the  other ;  this  is  a  void  livery.  But  otherwise  it 
is  when  it  is  made  to  two  jointly  or  severally,  for  there 
one  of  them  alone  may  do  it  (#). 

If  a  letter  of  attorney  be  to  make  livery  of  seisin  after 
the  death  of  another  man,  and  the  attorney  doth  make 
livery  of  seisin  during  that  man's  life ;  this  livery  is 
void  (h). 

Livery  of  seisin  is  sometimes  made  single,  and  without 
any  relation  to  the  deed,  whereby  the  estate  upon  which 
the  livery  is  made,  is  created,  at  all :  and  sometimes,  and 
most  commonly,  it  is  made  with  reference  to  the  deed  in 
these,  or  such  like  words,  [secvndum  formam  chartce}.  In 
the  first  case  the  estate  is  oftentimes  made  upon  the  livery  ; 
and  then  there  may  be  one  estate  contained  in  the  *  deed, 
and  another  made  by  the  livery ;  also  there  may  pass  more 
land  by  the  livery  than  is  in  the  deed,  and  by  this  means 
when  there  is  a  fault  in  the  deed,  so  that  the  land  will  not 
pass  by  the  deed,  it  may  perhaps  pass  by  the  livery  (i) : 
but  in  this  case  then  there  must  be  apt  words  used  in  the 
making  of  the  livery  to  create  the  estate  also,  as  well  as 
to  give  the  possession.  But  where  the  livery  of  seisin  is 
made  with  relation  to  the  deed,  there  it  must  take  effect 
according  to  the  deed  or  not  at  all ;  for  these  words  secun- 
dum  formam  chartce,  are  to  be  understood  according  to  the 
quantity  and  quality  of  the  effectual  estate  contained  in 
the  deed.  And  therefore  if  one  make  a  deed  of  feoffment 
to  another,  and  in  the  deed  there  is  contained  no  condi- 
tion at  all,  and  when  the  feoffor  doth  make  livery  he  doth 

(g)  If  a  letter  of  attorney  be  made  to  three  conjunctim  ct  ditisim,  and  two  of  them  only  jnake  the 
livery,  it  is  not  good,  because  not  pursuant  to  the  authority  ;  for  the  delegation  was  to  them  all  three, 
or  to  ea,eh  of  them  separately  ;  but  if  the  third  was  present  at  the  time  of  the  livery,  though  without 
doing  or  saying  any  thing,  it  is  good.  Dier,  62  a.  see  further  Mo.  278.  1  Leon.  192. 

(A)  See  more  amply  as  to  the  doctrine  of  livery  by  letter  of  attorney,  in  Vin.  Abr.  Feoffment  (Q.) 
Com.  Dig.  Feoftment  (B.  3.)— and  note  (2)  to  the  15th  edition  Co.  Lit.  52  a. 

(i)  Since  the  Statute  of  Frauds  no  estate  can  be  created  by  livery  without  writing,  and  therefore 
nothing  could  now  pass  by  the  livery  which  is  not  in  the  deed. 

make 
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make  livery  upon  condition ;  or  if  the  deed  contain  an 
estate  to  him  and  his  heirs,  and  he  maketh  livery  of  an 
estate  in  tail  or  for  life  ;  in  these  cases  there  doth  pass 
nothing  by  the  deed.  And  yet  if  there  be  apt  words  used 
to  create  such  an  estate  at  the  time  of  the  livery  made  ; 
such  an  estate  may  be  made  by  the  livery  without  the 
deed  (It),  and  then  the  deed  shall  be  void.  But  if  in  these 
cases  the  feoffor  say,  when  he  doth  make  livery  on  condi- 
tion in  tail,  or  for  life,  secundum  formam  chartce  ;  in  this 
case  there  is  a  good  feoffment  made  according  to  the  deed, 
and  the  additional  words  are  void.  So  if  a  man  make  a 
lease  for  years,  and  make  livery  secundum  formam  chartce; 
this  is  but  a  lease  for  years  still.  And  if  A.  give  land  to 
B.  to  have  and  to  hold  after  the  death  of  A .  to  B.  and  his 
heirs  ;  this  is.  a  void  deed  (I) ;  and  therefore  if  the  livery 
of  seisin  be  made  secundum  formam  chartce,  the  livery  of 
seisin  is  void  also.  But  if  when  he  doth  give  livery  of 
seisin,  he  give  it  to  him  and  his  heirs  without  these  words 
secundum  formam,  Sfc.  or  if  in  the  making  of  livery  he  say, 
here,  I  deliver  you  seisin  of  this  land,  to  have  and  to  hold 
to  you  and  your  heirs  for  ever,  or  the  like ;  this  may  make 
a  fee-simple  (m).  And  so  if  one  make  a  deed  of  feoffment 
of  two  acres,  and  after  make  livery  of  seisin  of  four 
acres :  in  this  case  if  there  be  words  in  the  livery  of  seisin 
sufficient  to  make  a  new  estate,  the  other  two  acres  may 
pass  also  (»). 

If  A.  by*leed  give  land  to  B.  to  have  and  to  hold  after 
the  death  of  A.  to  B.  and  his  heirs;  this  is  a  void  deed(o); 
and  therefore  if  upon  this  deed,  livery  of  seisin  be  made 
before  the  day,  by  the  party  himself,  or  at,  or  after  the 
day  by  his  attorney  secundum  formam  Sf  effectum  chartte; 
the  livery  is  void  also,  for  it  cannot  enure  so.  And  yet  if 
a  lease  be  made  for  life  to  begin  infuturo,  and  at,  or  after 
the  day  come,  the  lessor  himself  in  person  doth  make 
livery  of  seisin  secundum  formam  chartce ;  in  this  case  the 
lease  perhaps  may  become  good  by  this  livery  of  seisin. 

If  an  agreement  be  between  two  that  the  one  shall  in- 
feoff  the  *  other  upon  condition  for  surety  of  money,  and 
afterwards  livery  of  seisin  is  made  generally  without  any 
such  condition ;  in  this  case  it  is  said  by  some,  the  estate 
shall  be  on  condition  still  (p). 

If  there  be  a  fault  in  the  deed,  as  by  the  mis-naming  of 
the  feoffor,  fyc.  feoffee,  <§'c.  or  the  like,  and  afterwards 
the  feoffor,  <§T.  doth  himself  in  person  make  livery  of  sei- 
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(k)  See  the  lust  note. 

(I)  According  to  the  principles  of  the  common  law  an  estate  of  freehold  cannot  be  made  to  com- 
mence infuturo,  except  as  a  remainder  expectant  upon  some  prior  estate  of  freehold.  If  a  feoffment 
was  made  to  B.  and  his  heirs,  to  the  use  of  A.  for  life,  remainder  to  B.  in  fee  ;  here  the  estate  of  B. 
would  not  be  open  to  the  objection  of  being  made  to  commence  in  future  and  without  a  prior  estate 
of  freehold  to  support  it,  (as  in  the  case  put  in  the  text),  and  would  therefore  be  good. 

(m)  The  livery,  as  a  livery  without  a  writing,  would  be  void.  See  Statute  of  Frauds,  29  Car.  2. 
c.3. 

(n)  As  there  is  no  writing  relating  to  the  other  two  acres  they  could  not  pass. 

(o)  See  supra,  note  (I). 

(p)  If  the  condition  is  contained  in  the  charter  of  feoffment,  and  the  livery  is  made  without  saying 
secundum  formam  chartee ;  yet  since  a  writing  is  now  necessary,  the  livery,  it  is  presumed,  would  be 
considered  as  having  relation  to  the  charter  of  feoffment,  and  consequently  the  estate  would  he  cpn- 
cidered  as  subject  to  the  condition. 

siu 
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sin  upon  this  deed  to  the  feoffee,  #c.by  this  the  fault  of 
the  deed  may  be  holpen  and  cured  (</). 

If  one  make  a  feoffment  to  himself  and  another,  and  Perk.  sect, 
give  livery  of  seisin  to  the  other ;  this  is  a  good  feoffment,  204,  203. 
and  shall  enure  to  the  other  wholly,  and  he  shall  take  the 
whole  by  the  feoffment  and  the  livery.  And  so  if  the 
livery  be  made  to  one  that  is  capable,  and  to  another  that 
is  not  capable;  he  that  is  capable  shall  take  the  whole, 
and  the  other  shall  have  nothing.  So  if  a  feoffment  be 
made  to  two,  and  one  of  them  die  before  the  livery  is 
made,  and  after  the  livery  is  made  to  the  survivor ;  in  this 
case  the  livery  shall  enure  to  the  survivor  only,  and  he 
shall  have  all  the  estate  thereby.  So  if  a  feoffment  be  made 
without  deed  (r),  to  a  corporation  and  to  L  S.  and  livery  is 
made  to  /.  S.  alone,  in  this  case  /.  S.  shall  have  the  whole 
and  the  corporation  nothing  at  all. 

If  a  feoffment  be  made  to  four,  and  livery  of  seisin   is  Dicr,  35. 
made  to  one,  two,  or  three  of  them;  this  shall  enure  to  Jf^4^-1' 
them  all.     But  if  the  feoffment  be  without  deed  (*),  it  shall 
enure  to  him  wholly  to  whom  the  livery  is  made.     And  if 
one  of  them  give  warrant  to  the  rest  to  take  livery  for  him, 
mid  they  do  so ;  this  shall  enure  to  them  wholly,  and  not 
to  him  at  all  for  any  part. 

If  the  tenant  make  a  feoffment  to  his  lord  and  another,  10  E.  4.  12. 
and  give  livery  of  seisin  to   the  other ;  this  shall  enure 
wholly  to  the  other  until  the  lord  agree  to  it,  and  then  to 
them  both. 

If  one  make  a  deed  of  feoffment  of  ^one  acre  of  land  to  Co.  super  Lit. 
A.  and  his  heirs,  and  another  deed  of  *the  same  land  to  A.  **• 
and  his  heirs  of  his  body,  and  deliver  seisin  according  to 
the  form  and  effect  of  both  deeds ;  in  this  case  it  shall 
enure  by  moieties,  i.  e.  he   shall  have  an  estate  tail,  and 
the  fee-simple  expectant  in  the  moiety,  and  a  fee-simple 
in  the  other  moiety. 

If  two  several  deeds  of  feoffment  be  made  to  two  se- 
veral persons  of  one  and  the  same  thing ;  he  that  can  get 
the  seisin  first  shall  have  it  (£)•  v  Rem  domino,  vel  non 
domino,  vendente  duobus,  in  jure  est  potior  tradition?, 
prior. 

If  lessee  for  life  make  a  feoffment,  and  a  letter  of  at-  Co.  super  Lit. 
torriey  to  the  lessor  to  make  livery,  and   he  doth  make  52. 
livery  accordingly  ;  in  this  case  this  shall  not  enure  to  bar 
him  of  his  entry  upon  the  feoffee  for  the  forfeiture  of  his 
lessee.     Bnt  if  lessee  for  years  make  a  feoffment  in  fee, 
and  such  a  letter  of  attorney  to  the  lessor,  and  he  doth 
deliver  seisin  accordingly ;  this  livery  shall  bind  him,  for 
it  shall  be  said  as  in  his  own  right,  because  the  lessee  had 
no  freehold  whereof  to  make  livery. 

(q)  Since  the  deed  is  now  essential  to  the  transfer  of  the  estate,  it  is  conceived  that  any  misnomer, 
or  other  error,  which  would  affect  the  validity  of  any  other  species  of  conveyance,  would  equally 
affect  a  conveyance  by  feoffment. 

(r)  Cannot  now  be  made  without  deed.    See  Statute  of  Frauds,  29  Car.  2.  c.  S. 

(s)  Cannot  be  done.     See  29  Car.  2.  c.  3. 

(t)  But  if  the  other  feoffment  was  made  first,  and  for  a  valuable  consideration,  and  the  second 
feoffee  had  notice  of  it,  although  by  the  livery  he  would  acquire  the  legal  estate,  yet  a  Court  of 
JEcjuity  would  compel  him  to  convey  the  estate  to  the  party  to  whom  the  first  feoffment  was  made. 
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Co.  super  Lit.        If  a  lessor  make  a  deed  of  feoffment,  and  a  letter  of 
52.  attorney  to  the  lessee  for  years  to  give  livery,  and  he  doth 

it  accordingly  ;  this  shall  not  be  construed  to  extinguish  or 

hurt  his  term  (w).    See  more  in  Exposition  of  Deeds,  supra, 

ch.  5. 

And  so  we  come  to  another  kind  of  deed  of  common 

assurance,  called  a  Bargain  and  Sale. 

(«)  Mr.  Margrave,  in  note  (3)  to  the  13th  edition  Coke  Littleton,  48  a.  observes,  "  That  since  the  in- 
troduction of  uses  and  trusts,  and  the  statute  of  27  H.  8,  for  transferring  the  possession  to  the  use,  the 
necessity  of  livery  of  seisin  for  passing  a  freehold  in  corporeal  hereditaments  has  been  almost  wholly 
superseded,  and  in  consequence  of  it  the  conveyance  by  feotfmcnt  is  now  very  little  in  use."  The 
limited  use,  therefore,  of  tin's  species  of  conveyance,  renders  the  doctrine  relative  to  it  of  the  less 
importance,  and  consequently  the  less  necessary  to  enter  more  fully  into  it.  In  speaking,  in  the 
above  note,  of  the  Statute  of  Uses,  Mr.  Hargrate  observes,  "  Those  who  framed  the  statute 
of  Uses  evidently  foresaw,  that  it  would  render  livery  unnecessary  to  the  passing  of  freehold, 
and  that  a  freehold  of  such  things  as  do  not  lie  in  grant  would  become  transferrable  by  parol 
only  without  any  solemnity  whatever.  To  prevent  the  inconveniences  which  might  arise  from 
a  mode  of  conveyance  so  uncertain  in  the  proof,  and  so  liable  to  misconstruction  and  abuse, 
it  was  enacted  in  the  same  session  of  parliament,  that  an  estate  of  freehold  should  not  pass  by 
bargain  and  sale  only,  unless  it  was  by  indenture  inrolled.  See  27  H.  8.  c.  16.  The  objects  of 
this  provision  evidently  were,  first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the 
conveyance  by  reducing  it  into  writing  ;  secondly,  to  make  the  proof  of  it  easy  by  requiring  their 
seals  to  it,  and  consequently  the  presence  of  a  witness ;  and  lastly,  to  prevent  the  frauds  of  secret 
conveyances  by  substituting  the  more  effectual  notoriety  of  imohnent  for  the  more  ancient  one  of 
livery.  But  the  latter  part  of  this  provision,  which  if  had  not  been  evaded  would  have  introduced 
almost  an  universal  register  of  conveyances  of  the  freehold  in  the  case  of  corporeal  hereditaments, 
was  soon  defeated  by  the  invention  of  the  conveyance  by  lease  and  release,  which  sprung  from  ornit- 
ing  to  extend  the  statute  to  bargains  and  sales  for  terms  of  years ;  and  the  other  parts  of  the  statute 
were  necessarily  ineffectual  in  our  Courts  of  Equity,  because  these  were  still  left  at  liberty  to  compel 
the  execution  of  trusts  of  the  freehold  though  created  without  deed  or  writing.  The  conveyances 
from  this  insufficiency  of  the  statute  of  inrolments  are  now  in  some  measure  prevented  by  the  29  Car.  2. 
c.  3.  which  provides  against  conveying  any  lands  or  hereditaments  for  more  than  three  years,  or  de- 
claring trusts  on  them,  otherwise  than  by  writing.  See  further  as  to  the  nature  and  operation  of  the 
conveyance  by  lease  and  release,  in  the  case  of  Barker  v.  Keat,  2  Mod.  2 19.  Shortridge  v.  Lamplugh, 
Ld.  Raym.  798.  Lilley's  Pract.  Convey.  227.  Bac.  Abr.  Release  (C.  4-)  ZOKC/I  v.  Parsons,  S  Burr. 
1794.  Vin.  Abr.  Deeds  (D.)" 
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CHAP.  X. 

OF  A  BARGAIN  AND  SALE  (a). 

i.  Bargain  and  'T^HIS  word  doth  signify  the  transferring  of  the  property  Terms  of  the 
*le  -*-    of  a  thing  from  one  to  another,  upon  valuable  consi-  Iaw- 


deration.  And  herein  only  it  doth  differ  from  a  gift  ;  that  £low'  S01> 
this  may  be  without  any  consideration  or  cause  at  all,  and  2"  35' 
that  hath  always  some  meritorious  cause  moving  it,  and  can- 
not be  without  it  (6).  This  word  also  is  sometimes  applied 
to  the  assurance  or  conveyance  whereby  this  is  done  and 
made,  which  is  called  a  deed  of  bargain  and  sale,  for  this 
may  be  done  by  writing  or  without  writing  (c). 

».  Quotvplex.         And  sometimes  this  'is  and  may  be  of  lards,  tenements,  Terms  of  the 
and  hereditaments,  and  to  this  the   term  is   most  properly  law. 
applied.     And  then  it  is  said  to   be,  where  a  recompence  J'low.  sot. 
is   given  by  both   parties  to  the  bargain.     As  where  one         2' 
doth  bargain  and  sell  his  land  to  another  for  money  ;  in 
this  case  the  land  is  a   recompence  to  the  one  for  the 
money,  and  the   money  to  the  other  for  the  land.     And 
this  now  also  is  become  one  of  the  common  assurances  of 
the  kingdom  ;  so  that  such  an  assurance  may  now  be  averred  Per  Chief 
to  be  fraudulent  within  the  statute  of  27  Eliz.  as  well  as  J"*t-  Hide» 
any  other  assurance,  a  rent  may  be  reserved  upon  it,  or  a  £%**'  54 
condition  made  by  it,  as  well  as  by  any  other  kind  of  as- 
surance.    And  sometimes  this  is  and  may  be  of  moveable 
things,  as  trees,  corn,  grass,  oxen,   kine,  household-stuff, 
and  the  like:  the  property  whereof  is  and  may  be  altered 
by  this  kind  of  conveyances,  as  well  as  by  gift,  or  grant  (rf). 

(a)  A  bargain  and  sale,  in  its  present  form,  is  a  species  of  conveyance  which  may  be  considered  to 
have  arisen  out  of  the  statute  of  Uses  and  the.  act  of  the  27  Hen.  8.  c.  16.  It  may  not  be  improper  to 
explain  the  principle  upon  which  it  is  founded.  Where  a  person  for  a  valuable  consideration  in  money 
contracted  to  sell  (or  bargained  and  sold)  his  lands  to  another,  he  was  considered  in  equity  as  seised 
to  the  use  of  the  bargainee.  The  statute  of  Uses  having  declared  that  he  who  had  the  use  should  have 
the  legal  estate  and  possession,  and  the  bargainer  bcint:  seised  to  the  nse  of  the  bargainee,  the  latter, 
Ky  force  of  the  statute,  immediately  acquired  the  legal  estate.  As  a  mere  contract  (or  bargain  and 
sale),  for  the  purchase  of  lands,  might,  at  the  time  of  making  the  statute  of  Uses,  have  been  entered 
into  by  parol,  persons  would  have  been  enabled,  by  the  joint  operation  of  such  contracts  and  the 
statute,  to  have  made  conveyances  of  their  estates  without  livery,  writing,  or  any  other  solemnity  ;  by 
which  the  great  object  of  the  statute  itself  would  have  been  de'feated.  To  obviate  therefore  the  bad 
consequences  which  would  have  arisen  from  such  a  mode  of  transferring  property,  an  act  was  passed 
in  the  same  session  with  the  statute  of  Uses,  (viz.  the  act  of  the  27  Hen.  8.  c.  16.)  which  enacts  that 
no  estate  of  freehold  in  any  manors,  lands,  &c.  shall  pass  by  bargain  and  sale,  except  such  bargain 
and  sale  is  made  by  writing  indented,  sealed,  and  enrolled  in  one  of  the  courts  of  record  at  West- 
minster,  or  within  the  county  where  the  lands  lie,  before  the  custos  rotulorum,  and  two  justices  and 
the  clerk  of  the  peace,  or  two  of  them  at  least,  (the  clerk  of  the  peace  to  be  one)  within  six  months 
after  the  date  of  such  bargain  and  sale. 

(A)  Though  money  is  the  usual  consideration  for  a  bargain  and  sale,  yet  it  is  not  absolutely  necessary 
to  the  validity  of  a  bargain  and  sale  that  there  should'bc  an  actual  pecuniary  consideration.  There 
must  however  be  a  consideration  possessed  of  pecuniary  value,  otherwise  an  instrument  relating  to 
real  property,  cannot  operate  as  a  bargain  and  sale.  But  if  the  consideration  has  pecuniary  value, 
though  to  ever  so  small  an  amount,  it  is  sufficient  ;  and  therefore  a  barley  corn  is  held  to  be  a  consi- 
deration which  will  raise  a  use.  \ 

(c)  Where  the  bargain  and  sale  relates  to  an  estate  of  freehold,  a  deed  (an  indenture)  is  necessary 
by  the  act  of  the  27  Hen.  8.  c.  16.    And  by  the  statute  of  Frauds,  29  Cor.  2.  c.  3.  where  the  bargain 
and  sale  even  relates  to  a  chattel  interest  in  lands  a  writing  is  necessary. 

(d)  When  made  of  mere  personal  chattels,  it  is  more  commonly  called  a  bill  of  sale,  and  requires  no 
enrolment  under  the  act  of  the  27  Hen.  8.  c.  16. 

And 
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And  tliis  kind  of  bargain  and  sale  is  that  which  is  com- 
monly called  a  contract :  which,  largely  taken,  is  an  agree- 
ment between  two  or  more  concerning  something  to  be 
done,  whereby  both  parties  are  bound  to  each  other,  or 
one  is  bound  to  the  other.  But  strictly,  it  is  the  buying 
and  selling  of  some  personal  goods  whereby  the  property 
is  altered.  And  in  both  these  cases  he  that  doth  sell  is 
railed  the  bargainer,  and  he  to  whom  the  sale  is  made  is 
called  the  bargainee. 

The  eilect  of  this  is  to  transfer  the  property ;  and  this  it 
will  as  effectually  do  as  any  other  kind  of  conveyance 
whatsoever.  And  therefore  the  bargainee  of  a  reversion, 
howsoever  he  may  not  have  *  benefit  of  a  condition  upon 
the  demand  of  a  rent  without  giving  notice  of  the  bargain 
and  sale  to  the  lessee;  and  howsoever  if  A.  conusee  by  a 
fine  of  a  reversion,  before  attornment  of  the  tenant  bar- 
gain and  sell  the  reversion  to  B.  that  B.  cannot  distrain  for 
this  rent  until  he  can  get  an  attornment  of  the  tenant  (e) ; 
yet  the  bargainee  shall  have  benefit  of  a  condition  as  an 
assignee  within  the  statute  of  32  H.  8.  And  it  seems  he 
may  vouch  by  force  of  a  warranty  annexed  to  the  estate  of 
the  land,  because  he  is  in  partly  in  the  per,  and  partly  in 
the  post(f). 

All  .things  for  the  most  part,  that  are  grantable  by  any 
other  wav  from  one  man  to  another,  are  grantable  and 
may  be  transferred  by  way  of  bargain  and  sale  from  one 
to  another.  And  therefore  lands,  rents,  advowsons,  com- 
mons, tithes,  profits  of  courts,  and  the  like,  may  be  grant- 
ed by  way  of  bargain  and  sale  in  fee-simple,  fee-tail,  for 
life,  or  years.  And  all  manner  of  goods  and  chattels,  as 
leases  for  years,  wardships,  cattle,  corn,  household-stuff, 
wood,  trees,  merchandizes,  and  the  like,  are  grantable  by 
way  of  bargain  and  sale  (<?).  But  it  seems  estovers,  and 
such  like  things  de  novo,  and  that  have  not  essence  before, 
'are  not  grantable  by  way  of  bargain  and  sale,  as  they  are 
by  way  of  grant  or  lease,  and  therefore  that  a  bargain  and 
sale  of  such  things  is  void  (It). 

If  any  estate  of  freehold  or  inheritance  be  made  of  land  5.  What  shall 
by  way  of  bargain  and  sale,  the  same  must  be  made  by  a  be  said  a  good 
writing  or  deed  indented  (i),  and  cannot  be  made  by  word  bargain  and 


4.  Of  what 
things  a  bar- 
gain and  sale 
may  be  or  not. 


(e)  Attornment  is  now  rendered  unnecessary  by  the  act  of  the  4  Ann.  c.  16.  s.  9. 
(/ )  A  bargain  and  sale  is  not  so  strong  a  conveyance  as  a  fc-offment ;  for  if  I  have  a  rent-charge  in 
the  right  of  my  wife  out  of  the  manor  of  D.  and  I  purchase  tlie  manor,  and  afterwards  by  deed  in- 
dented and  inrolled  I  bargain  and  sell  the  manor,  the  rent-charge  shall  not  pass.  1  Leon.  6.  By 
feoffment  or  fine  all  uses  and  possibilities  are  conveyed  by  reason  of  the  forceable  operation  of  a 
Feoffment  or  fine,  but  it  is  otherwise  by  bargain  and  sale.  Sec  1  Leon.  33. — In  short,  a  bargain  and 
sale  is  an  innocent  conveyance,  and  passes  no  more  than  wluit  the  bargainer  may  lawfully  convey. 
A  bargain  and  sale  does  not  pass  away  nor  affect  a  contingent  use  in  the  bargainer ;  but  a  feoffment 
or  fine  would  transfer  it.  Hardr.  416.  See  more  amply  as  to  the  operation  of  a  bargain  and  sale, 
2  Wood.  651.  Com.  Dig.  Bargain  and  Sale  (B.  3).  2  Bl.  Com.  338.  Yin.  Abr.  Deeds  (A). 

(g)  As  to  bargains  and  sales  of  goods  and  chattels,  see  Coin.  Dig.  Bargain  and  Sale  (A).  Biens, 
(D.  3).  Grants  (C). 

(ft)  A.  by  indenture  enrolled,  bargains  and  sells  to  B.  in  fee,  with  a  way  over  other  lands  of  A,— the 
leed  was  held  to  be  void  as  to  the  way,  for  nothing  but  the  use  passed  by  the  deed,  and  there  cannot 
ie  an  use  of  a  thing  which  is  not  in  esse,  as  a  way,  common,  Sfc.  which  are  newly  created  ;  and  until 
they  are  created,  no  use  can  be  raised  by  bargain  and  sale.  Cro.  Jac.  189.  See  further  what  may  be 
bargained  and  sold,  Bac.  Abr.  Bargain  and  Sale(B).  Com.  Dig.  Bargain  and  Sale  (B).  Vin.  Abr. 
Bargain  and  Sale  (G). 

(i)  It  must  be  written  and  not  be  printed ;  and  it  must  be  written  on  parchment  or  paper,  and  not 
lupon  wood,  stone,1  lead,  or  other  material.  2  Inst.  672.  ,. 
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of  mouth  only,  as  a  lease  for  years  (A),  whether  it  be  creat- 
ed de  novo,  or  be  in  -esse  before,  may  be.  But  lands  in 
London  by  a  special  proviso  within  the  statute  may  be  bar- 
gained and  sold  by  word  of  mouth  without  any  writing  (/). 

2.  The  very  words  bargain  and  sell,  are  not  necessary  to 
a  good  bargain  and   sale  ;  for  words  equivalent  will  suffice 
to  make   land   pass   by  way  of  bargain   and  sale.      And 
therefore  if  a  man  seised  of  land  in  fee,  do  by  deed  indent- 
ed, and  by  the  words  alien  or  grant,  sell  them  to  another; 
or  if  such  a  man  covenant  to  stand  seised  of  his  land  to  the 
use  of  another  ;  and  these  deeds  are  made  in  consideration 
of  money,  and  the  deeds  be  after  enrolled;  these  will  amount 
to  good  bargains  and  sales.     And  if  a  man  by  a  deed  in- 
dented and  enrolled  in  consideration  of  ten  pounds  paid  to 
him,  by  the  words,  demise  and  grant,  pass  his  lands  to  an- 
other for  twenty-years  ;  this  is  a  good  bargain  and  sale  (m). 

3.  There  must  be  some  good  consideration   given,  or  at 
least  said  to  be  given  for  the  land.   And  therefore  if  A.  (for 
divers  good  considerations)  a  or  (in  consideration  that  the 
bargainee  is  bound  for  the  bargainor,  and  for  divers  other 
good  causes)  b  or  (for  divers  great   and  valuable  consider- 
ations) bargain  and  sell  his  land  by  deed  indented  and  in- 
rolled  to  B.  and  his  heirs  ;  nihil  operatur.     But  if  in  these 
cases  in  truth  there  be  money  or  other  good  consideration 
given,  albeit  it  be  not  expressed  upon  the  deed  *  the  bar- 
gainee may  aver  it,  and  being  proved,  the  bargain  will  be 
good.     And  if  the   deed  make   mention   of  money  paid, 
as  in  consideration  of  an  hundred  pounds,  or  the  like, 
and  in  truth  no  money  is  paid,  yet  the  bargain  and  sale  is 
good.     And  no  averment  will  lie  against  this  which  is  ex- 
pressly affirmed    by  the  deed.     And  if  the  deed  mention  Dier,  90. 
and  say  (for  a  certain  sum  of  money)  or  (for  a  certain  com- 
petent sum   of  money)  these  are  good  considerations  (ri). 

4.  There  needs  no  livery  of  seisin  or  attornment  in  this  case.  Co.  7.  40^ 
And  therefore  if  one  bargain  and  sell  a  reversion  by  deed   8.  94. 
indented  and  inrolled,  for  good  consideration  ;  the  rever- 

sion will  pass  without  any  attornment  of  the  tenant.  And 
if  it  be  only  a  lease  for  years  of  a  reversion  that  is  granted 
there  needs  no  attorument  nor  inrolinent.  And  in  case  of 
a  bargain  and  sale,  the  bargainee  is  in  actual  possession 
before  any  entry,  so  that  the  lessee  may  attorn  to  the  grant 
of  the  reversion,  as  hath  been  ruled  in  Milton's  case,  Mich. 

(fc)  A  lease  for  years,  (except  where  it  does  not  exceed  three  years)  must  now  be  in  writing.  See 
statute  of  Frauds,  29  Car.  2.  c.  3. 

(1)  Lands  in  the  city  of  .London  are  exempted  out  of  the  statute  27  H.  8.  c.  16,  and  before  the  statute 
of  Frauds  might  have  been  conveyed  by  bargain  and  sale  without  deed  ;  but  since  this  statute  a  WRIT- 
ING at  least  is  necessary  to  the  validity  of  bargain  and  sale  of  such  lands,  where  more  than  an  estate  for 
three  years  passes. 

(»n)  See  accordingly  the  words  demise  and  grant  adjudged  a  good  bargain  and  sale  without  other 
•words.  1  Vent.  141.  See  also  Taylor  v.  Vale,  Cro.  Eliz.  166.  and  Cro.  Jac.  210.  Bat  though  the  words 
bargain  and  sale  are  acknowledged  by  Lord  Coke  not  to  be  absolutely  necessary,  yet  he  says  it  is  good 
to  make  use  of  them,  they  being  contained  in  the  act.  2  Inst.  672.  Where  an  instrument  cannot  ope- 
rate as  a  bargain  and  sale,  either  from  the  want  of  enrolment  or  otherwise,  it  may  possibly  still  have 
effect  as  a  covenant  to  stand  seised  of  a  grant  of  a  reversion,  or  as  feoffment,  if  livery  is  given. 

(n)  If  the  deed  expresses  for  a  competent  sum  of  money,  though  the  certainty  of  the  sum  be  not  men. 
tioned,  it  is  good  enough  ;  for  against  this  express  mention  in  the  deed  no  averment  nor  evidence  shall 
be  admitted.  Fisher  v.  Smith,  Mo.  569  ;  and  even  if  no  pecuniary  consideration  is  expressed  in  the 
deed,  yet  if  one  was  actually  paid,  the  payment  may  be  averred,  and  this  will  be  sufficient.  See  i  Co» 
176.  a.  and  see  more  amply  what  shall  be  a  sufficient  consideration,  in  Com.  Dig.  Bargain  and  Sale 
(B.  11.)  Bac.  Abr.  Bargain  and  Sale  (D).  and  see  supra,  page  221,  note  (b). 

18  Jac. 
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18  Jac.  in  Cnr'  Ward,  by  the  two  Chief  Justices  and  the 
whole  court  (o).  And  yet  I  think  he  hath  not  such  a 
possession  as  to  bring  any  possessory  action  for  trespass, 
or  the  like,  until  an  actual  entry;  for  where  the  statute  of 
Co.  5. 112.  27  H.  8.  of  Uses,  provides,  that  the  actual  possession  shall 
be  adjudged  according  to  the  use,  yet  it  ought  to  have  a 
circumstance  which  is  requisite  by  the  common  law,  viz. 
Stat.  27  H.  a.  an  actual  entry  in  deed.  But  there  must  be  an  enrolment 
e.  16.  pi.  307.  Of  the  deed  in  case  where  any  freehold  doth  pass  (p),  for  Enrolment, 
it  is  provided,  that  no  lands  (except  in  some  corporations  where  neces- 
only)  shall  pass  from  one  to  another  by  any  deed  whereby  ?ary :  and  novf 
any  estate  of  inheritance  or  freehold  shall  be  made,  or  take 
effect  in  any  person  or  persons,  by  reason  only  of  any 
bargain  and  sale  thereof,  except  the  same  be  made  and 
done  by  writing  indented,  sealed  and  inrolled  in  one  of 
the  four  courts  [the  Chancery,  King's  Bench,  Common 
Pleas,  or  Exchequer,  or  else  within  the  same  county  or 
counties  where  the  lands  so  bargained  and  sold,  do  lie, 
before  the  cmtos  rotulorum,  and  two  justices  of  the  peace, 
and  the  clerk  of  the  peace  of  the  same  county  or  counties, 
or  two  of  them  at  the  least,  whereof  the  clerk  of  the 
peace  to  be  one  (</).  And  the  same  enrolment  to  be  within 

(o)  See  4  Ann.  c.  16.  on  the  subject  of  attormnent. 

(p)  And  until  the  enrolment  the  lands  remain  in  the  bargainor  ;  for  a  bargain  and  sale  on  the  statute 
27  H.  8.  c.  16,  is  imperfect,  and  gives  nothing  to  the  bargainee  till  the  deed  is  enrolled  according  to  the 
statute.  Vin.  Abr.  Deeds  (N).  But  as  soon  as  the  deed  is  enrolled,  the  bargainee  is  considered  as 
seised  from  the  date  of  the  bargain  and  sale,  [it  is  otherwise  in  the  case  of  an  indenture  (commonly 
called  a  bargain  and  sale)  made  by  commissioners  of  a  bankrupt's  estate:  But  the  doctrine  relative 
to  such  bargains  and  sales  will  be  more  fully  noticed  at  the  end  of  the  chapter.]  If  the  bargainor  or 
bargainee  dies  before  enrolment,  yet  if  the  deed  is  afterwards  enrolled  within  the  time  prescribed  by 
the  act,  the  lands  will  pass.  Wood's  Inst.  239.  and  2  Inst.  674. 

(q)  By  the  statute  5  Eliz.  c.  26,  bargains  and  sales  may  be  enrolled  in  the  counties  palatine  of  Lan- 
caster, Chester,  and  the  bishoprick  of  Durham,  of  manors,  lands,  #c.  within  the  county  of  Lancaster, 
the  county  of  Chester,  or  the  county  of  the  bishoprick  of  Durham  respectively. — By  5  Ann.  c.  18,  bar- 
gains and  sales  of  any  manors,  lands,  fyc.  within  the  West-riding  of  the  county  of  York,  which  shall  be 
enrolled  before  the  register  for  the  said  West-riding,  or  his  deputy  for  the  time  being,  in  the  public 
office  at  Wakefield,  shall  be  as  good  and  available,  as  if  the  same  had  been  enrolled  in  one  of  the  king's 
courts  of  record  at  Westminster,  or  before  the  custos  rotulorum,  and  two  justices  of  the  peace,  and  the 
clerk  of  the  peace  of  the  said  West-riding,  or  two  of  them,  according  to  the  act  of  the  27  H.  8. — By 
the  6  Ann.  c.  35.  s.  16,  the  like  proviso  is  made  for  inrolling  bargains  and  sales  in  Beverley,  of  lands 
within  the  East-riding  of  the  county  of  York,  or  the  town  and  county  of  the  town  of  Kingston  upon 
Hull ;  and  by  the  30th  sect,  of  that  stat.  it  is  enacted,  "  That  in  all  deeds  of  bargain  and  sale  inrolled 
"  in  pursuance  of  that  act,  whereby  any  estate  of  inheritance  in  fee  simple  is  limited  to  the  bargainee 
"  and  his  heirs,  the  words  grant,  bargain  and  sell,  shall  amount  to,  and  be  construed  and  adjudged  in 
"  all  courts  of  judicature,  lobe  express  covenants  to  the  bargainee,  his  heirs  and  assigns,  from  the 
"  bargainor  for  himself,  his  heirs,  executors,  and  administrators,  that  the  bargainor,  notwithstanding 
"  any  act  done  by  him,  was  at  the  time  of  execution  of  such  deed  seised  of  the  hereditaments  and 
"  premises  thereby  granted,  bargained  and  sold,  of  an  indefeasible  estate  in  fee  simple,  free  from  all 
"  incumbrances  (rents  and  services  due  to  the  lord  of  the  fee  only  excepted)  and  for  quiet  enjoyment 
"  thereof  against  the  bargainor,  his  heirs  and  assigns,  and  all  claiming  under  him,  and  also  for  further 

assurance  thereof  to  be  made  by  the  bargainor,  his  heirs  and  assigns,  and  all  claiming  under  him  ; 
unless  the  same  shall  be  restrained  and  limited  by  express  particular  words  contained  in  such  deed  ; 
and  that  the  bargainee,  his  heirs,  executors,  administrators  and  assigns  respectively,  shall  and 
'  may,  in  any  action  to  be  brought,  assign  a  breach  or  breaches  thereupon,  as  they  might  do  in 
'  case  such  covenants  were  expressly  inserted  in  such  bargain  and  sale." — By  the  8  Geo.  2.  c.  6.  s.  21. 
the  enrolment  of  bargain  and  sales  of  lands  iu  the  North-riding  of  the  county  of  York  is  authorised  in 
the  register  office  for  that  Riding. — By  the 33  Geo.  2.  c.  30.  s.  10.  (being  an  act  for  widening  certain 
streets,  £c.  in  London,)  it  is  enacted,  that  all  bargains  and  sales  made  and  acknowledged  by  any 
person  or  persons  whomsoever,  'And  which  shall  be  enrolled  in  the  hustings  of  the  said  city,  of  any  lands, 
tenements,  and  hereditaments,  purchased  by  virtue  of,  and  for  the  purposes  of  that  act,  shall  have  the 
force,  effect,  and  operation  in  law,  to  all  intents  and  purposes,  which  any  fine  or  fines,  recovery  or  re- 
coveries whatsoever,  would  have,  if  levied  or  suffered  by  the  bargainor  or  bargainers,  or  any  person 
or  persons  seised  of  an  estate  in  the  premisses,  in  trust  for,  or  to  the  use  of,  such  bargainor  or  bar- 
gainors,  in  any  legal  manner  or  form  whatsoever. 

y  2  six 
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six  months  next  after  the  same  writing  or  deed  is  dated. 
And  this  statute  was  made  in  the  same  parliament  wherein 
the  law  of  transferring  of  uses  into  possession  was  made, 
to  the  end  that  men's  lands  might  not  suddenly  and  pri- 
vately pass  upon  payment  of  a  little  money  in  an  alehouse, 
or  the  like.  And  herein  these  things  must  he  observed. 
1.  The  enrolment  upon  such  a  deed  as  to  make  the  estate 
to  pass,  must  be  in  parchment ;  for  an  enrolment  in  paper 
is  not  good  (/•)•  2.  The  deed  enrolled  must  be  indented ;  for 
if  it  be  but  poll,  the  estate  will  not  pass.  3.  It  must  be 
enrolled  within  six  months  of  the  purchase  or  sale.  And  Co,  5. 1. 
this  account  must  be.  1.  From  the  date,  and  not  from  the 

*  P.  224.      time  of  the  *  delivery  of  the  deed.     2.  After  twenty-eight  2]  pier,  218. 
days  to  the  month  and  no  more(s).     3.  The  day  of  the  date  piSkifn  & 
to  be  taken  exclusive,  and  for  none  of  the  days  of  the  six  Garter's  case, 
months.     And  yet  if  a  deed  be  enrolled  the  same  day  it  Mich.  37  &  38 
bears  date,  it  is  good.     4.  If  it  be  enrolled  any  part  of  the  Eliz- 
last  day  of  the  six  months,  it  is  sufficient.     And  thus  the  41  °ifr.>  ^i8- 
deed  may  be  enrolled  within  the  six  months,  albeit  either  Q",^  ™f 
of  the  parties  die  within  the  time.     And  if  the  deed  be  Wards. 
not  thus  enrolled,  it  is  of  no  force  at  all(£).     So  that  if  one  Co.  11.  48. 
bargain  and  sell  his  land  to  me,  and  the  trees  upon  it;  in 
this  case,  albeit  the  trees  might  have  been  sold  alone  by 
deed  without  enrolment,  yet  now  being  not  enrolled,  be- 
cause the  sale  is  not  good  for  the  land,  it  shall  not  be  good 
for  the  trees  also.    And  no  subsequent  act  will  help  in  this 
case :  for  if  one  by  words  of  bargain  and  sale  only,  with- 
out any  other  words  in  the  deed,  grant  a  reversion,  and 
the  deed  be  not  enrolled,  and  after  the  tenant  doth  attorn ; 
hereby  nothing  doth  pass,  neither  shall  it  enure  as  a  con- 
firmation.    But  yet  this  must  be  noted,  that  in  some  cases, 
where  a  deed  will  not  enure  by  way  of  bargain  and  sale  for 
some  of  the  causes  aforesaid,  it  may  enure  to  some  other 

Of  goods  and    purposes.     A  bargain  and  sale  may  be  made  of  goods  and  Experientia. 
chattel*.  chattels,  without  any  such  solemnity  as  before;  for  it  may 

be  by  word  as  well  as  by  writing,  with  or  without  any 
words  of  bargain  and  sale,  as  well  as  by  those  words  ;  by 
a  deed  poll,  as  well  as  by  a  deed  indented  ;  and  that  with- 
out any  enrolment  at  all,  and  without  any  delivery  of  any 
part  of  the  things  sold,  or  of  any  piece  of  money,  (as  the 
manner  is)  in  the  name  of  seisin.  But  in  this  case  also  Plow.  308. 
some  respect  is  to  be  had  unto  the  cause  and  consideration  ^ 

of  the  bargain,  as  well  as  in  the  case  of  the  bargain  and 
sale  of  lands.  For  howsoever  perhaps  in  the  case  of  a 
grant,  or  baagain  and  sale,  of  goods  or  chattels,  by  deed 


(r)  And  by  the  10  Ann.  c.  18.  s.  3.  a  copy  of  the  inrolment  of  a  bargain  and  sale,  examined  wit 
the  inrolment,  and  signed  by  the  proper  officer,  having  the  custody  of  such  inrolment,  and  proved 
upon  oath  to  be  a  true  copy  so  examined  and  signed,  shall,  in  all  cases  where  a  bargain  and  sale  shal 
be  pleaded  with  a  profert  in  curia,  be  of  the  same  force  and  effect  as  the  indenture  of  bargain  and 
sale  would  be  if  the  same  was  produced. 

(s)  See  accordingly,  2  Inst.  274. 

(£)  See  further  on  the  subject  of  enrolment,  supra,  page  223.  It  may  be  proper  to  observe, 
although  a  bargain  and  sale  is  duly  inrolkd,  yet  it  is  not  effectual  if  the  bargainer  bad  any  legal  di« 
ability ;  as  infancy,  &c.  and  if  an  infant  bargains  and  sells  lands  by  deed  indented  and  inrolled,  he  mo 
avoid  it  when  he  will. 
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iu  writing,  the  consideration  is  not  material.  And  that  if 
a  man  do  by  his  deed  under  his  hand  and  seal,  bargain  and 
sell  timber  trees,  or  any  other  thing,  without  any  con- 
sideration at  all,  the  same  may  pass  well  enough ;  yet  if 
the  contract  be  by  word,  or  by  writing  sealed  and  not  de- 
livered, if  there  be  no  consideration  or  no  good  considera- 
tion of  it,  it  is  of  no  effect  at  all.  And  therefore  if  a 
man  by  word  of  mouth  sell  to  me  his  horse,  or  any  other 
thing,  and  I  give  him  or  promise  him  nothing  for  it ;  this 
is  void  and  will  not  alter  the  property  of  the  thing  sold. 
But  if  one  sell  me  a  horse,  or  any  other  thing,  for  money, 
or  any  other  valuable  consideration,  and  the  same  thing  is 
to  be  delivered  to  me  at  a  d,ay  certain,  and  by  our  agree- 
ment a  day  is  set  for  the  payment  of  the  money;  or  all, 
or  part  of  the  money  is  paid  in  hand;  or  I  give  earnest 
money  (albeit  it  bo  but  a  penny)  to  the  seller;  or  I  take  the 
thing  bought  by  agreement  into  my  possession,  where  no 
money  is  paid,  earnest  given,  or  day  set  for  the  payment; 
in  all  these  cases  there  is  a  good  bargain  and  sale  of  the 
thing  to  alter  the  *  property  thereof :  and  in  the  first  case  *  p  025 
I  may  have  an  action  for  the  thing,  and  the  seller  for  his 
money ;  in  the  second  case  I  may  sue  for  and  recover  the 
thing  bought ;  in  the  third  I  may  sue  for  the  thing  bought, 
and  the  seller  for  the  residue  of  the  money ;  in  the  fourth 
case  where  earnest  is  given  we  may  have  reciprocal  re- 
medies one  against  another;  and  in  the  last  case  the  seller 
may  sue  for  his  money.  If  A.  sell  cloth  to  B.  for  ten  shil- 
lings, and  B.  takes  away  the  cloth  against  the  will  of  A.,  in. 
this  case  A.  shall  have  an  action  of  trespass  against  B. 
And  if  A.  sell  cloth  to  B.  for  ten  shillings  in  his  election 
to  make  it  a  bargain  or  not,  and  if  he  will  he  may  keep 
his  cloth  until  the  other  pay  him,  and  if  A.  say  nothing, 
but  doth  suffer  B.  to  take  it  away ;  he  may  make  it  a  bar- 
gain if  he  will,  and  bring  an  action  of  debt  for  his  mone'y. 
If  I  offer  money  for  a  thing  in  a  market  or  fair,  and  the 
seller  agree  to  take  my  offer,  and  whilst  I  am  telling  the 
money  as  fast  as  I  can,  he  doth  sell  the  thing  to  another ; 
or  when  I  have  bought  it,  we  agree  that  he  shall  keep  it 
until  I  can  go  home  to  my  house  to  fetch  the  money ;  in 
both  these  cases,  especially  in  the  first,  the  bargains  are 
good,  so  as  the  seller  may  not  sell  them  afterwards  to  an- 
other, and  upon  the  payment  or  tender  and  refusal  of 
the  money  agreed  upon,  I  may  take  or  recover  the  things. 

If  one  do  bargain  and  sell  his  land  to  me  for  money,  to  e.  How  a  bar- 
have  and  to  hold  to  me  generally,  and  doth  not  say  to  me   ga>n  and  sa'e 
and  my  heirs  ;  by  this  I  have  but  an  estate  for  life  and   slial1  be  taken* 
no  more. 

If  one,  in  consideration  of  ten  pounds  paid  by  me,  doth  Of  lands, 
bargain  and  sell  his  land  to  me  and  my  heirs,  to  have  and 
to  hold  to  me  to  the  use  of  the  bargainer  for  life,  the  re- 
mainder in  tail  to  me,  the  remainder  to  the  right  heir* 
of  the  bargainer ;  this  habendum  in  this  case  is  void,  and 
1  and  my  heirs  shall  have  the  land  for  ever  (M). 

If 


(«)  No  use  can  arise  upon  a  bargain  and  sale  in  favor  of  any  other  person  than  the  person  or  persons 
from  whom  the  consideration  mores.    But  though  no  use,  that  is,  no  estate  a*  late  could  arise  iu  favor 

of 
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7.  How  and  to 
what  purposes 
a  deed  of  bar- 
gain and  sale 
of  lands,  and 
the  enrolment 
thereupon 
shall  relate. 
And  how  and 
to  what  pur- 
poses not. 


. 


If  one,  in  consideration  of  ten  pounds,  sell  me  land  for  Co.  6.  33. 
the  term  of  twenty  years,  and   doth  not  say  when  this 
term  shall  begin  ;  in  this  case  it  shall  begin  presently  (,r). 
See  more  in  Exposition  of  Deeds,  c.  5,  in  toto  (y). 

If  one  sell  me  any  thing  by  the  tod,  pound,  bushel,  yard,  Kelw.  87. 
or  ell  ;  it  shall  be  accounted  me  assured,  and  reckoned  pl°w.  140.  41. 
according  to  the  custom  of  the  country  and  place,  and 
not  according  to  the   statutes  or  the  measures  of  other 
countries. 

Jf  one  sell  me  twenty  barrels  of  ale,  or  ten  pottles  or  Plow.  86. 
cups  of  wine  ;  by  these  bargains  I  shall  not  have  the  bar-  27  H-  K 
rels,  pottles,  or  cups,  with  the  ale  or   the  wine.     But  if 
one  sell  me  a  hogshead,  or  a  firkin  of  wine,  it  seems  by 
this  bargain  I  shall  have  the  hogshead  and  firkin  with  the 
wine. 

If  one  sell  me  all  his  trees  in  such  a  wood,  and  that  I  27  Ass.  29, 
shall  not  cut  them  until  Michaelmas,  and  in  the  interim 
hawks  do  breed  in  the  trees  ;  it  seems  in  this  case  that  the 
vendor  shall  have  them,  *  and  that  I  may  not  meddle  with 
them.  And  yet  see  Co.  11.  58,  which  seems  to  be  to  the 
contrary. 

The  enrolment  of  a  deed  of  bargain  and  sale,  when  it  Co.  4.  71. 
is  done  within  the  six  months,  shall  to  most  purposes  re-  B'-o.  fait 
late  to  the  time  of  the  delivery  or  of  the  date  of  the  deed. 
And  it  is  given  as  a  rule,  that  it  shall  have  relation  to  the 
time  of  the  delivery  of  the  deed,  viz.  to  avoid  all  mean 
estates  and  charges  made  to  a  stranger  by  the  bargainer 
after  the  delivery  of  the  deed  before  the  enrolment,  but 
not  to  devest  any  estate  lawfully  settled  in  the  interim  in 
the  bargainee  himself.  And  therefore  if  one  bargain  and 
sell  his  land  by  deed  indented  to  one,  and  after,  before 
the  deed  is  enrolled,  he  enter  into  a  statute,  or  grant  a 
rent-charge  out  of  this  land,  or  make  a  lease  of  the  land 
to  another,  and  then  the  deed  is  enrolled  within  the  time  ; 
in  this  case  the  relation  shall  avoid  all  the  mean  charges 
and  estates.  And  if  A.  bargain  and  sell  his  land  by  deed 
indented  to  B.  and  afterwards  doth  sell  the  same  land  by 
deed  indented  to  C.  and  the  deed  made  to  C.  is  first  en- 
rolled, and  then  the  deed  made  to  B.  is  enrolled  also  with- 
in the  six  months  ;  in  this  case  B.  shall  have  the  land,  and 


9. 


of  the  bargainer  or  his  heirs,  in  the  case  put  above,  yet  the  bargainer  and  his  heirs  would  have 
equitable  estates,  or  trusts  irt  equity.  As  no  use  can  arise,  in  a  bargain  and  sale,  in  favor  of  any 
person  from  whom  the  consideration  docs  not  move,  it  may  be  proper  to  observe,  that  it  is  objection- 
able to  make  a  settlement  by  bargain  and  sale ;  for  as  the  uses  under  a  bargain  and  sale  can  only  arise  in 
favor  of  those  who  pay  the  consideration,  it  must  be  clear,  that  contingent  estates  cannot  possibly 
arise  under  it.  Neither  under  a  bargain  and  sale  can  the  powers,  generally  speaking,  of  leasing 
and  selling  and  exchanging  be  exercised.  A  lease,  however,  it  would  seem,  may  be  granted  under 
a  special  power,  to  a  person  from  whom  a  valuable  consideration  moved  at  the  time  of  the  execution  of  the 
deed.  See  Rol.  Abr.  786.  (M.)  Moore,  547. 

(x)  But  if  there  was  a  subsisting  term  of  years  in  the  lands,  or  if  the  bargainer  had  only  a  rever- 
sionary interest  in  them,  in  that  case  it  is  presumed  the  term  of  twenty  years  would  not  commence 
till  the  expiration  or  other  determination  of  the  subsisting  term,  or  till  the  reversionary  interest  came 
Jnto  possession  ;  otherwise  the  grantee  of  the  twenty  years  term  might  never  have  the  benefit  of  it. 
To  hold  in  such  a  case  that  the  term  should  commence  presently,  would  be  contrary  to  the  rule  that 
deeds  shall  be  construed  most  strongly  in  favor  of  the  grantee. 

(y)  A  covenant  in  a  bargain  and  sale  not  enrolled  is  binding,    i  Ld.  Raym.  388, 

th? 
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Dier,  CIS. 
Curia.  M. 
S  Jac.  B.R. 

Co.  1.  71. 


Bro.  fait  En- 
rol. 9. 


So  held  4  Car. 
B.R. 


the  relation  of  his  enrolment  shall  make  the  enrolment  of 
the  other  deed  void  (2).  So  if  A.  levy  a  fine  of  the  land 
to  C.  yet  B.  shall  have  the  land.  But  if  the  first  deed 
made  to  B.  be  not  enrolled  within  the  six  months,  and  the 
deed  to  C.  he  enrolled  within  the  six  months,  contra. 
If  A.  bargain  and  sell  land  to  B.  and  after  levy  a  fine  to 

B.  of  the  same  land,  and  after  within  the  six  months  the 
deed  is  enrolled ;  in  this  case  B.  shall  take  by  the  fine,  and 
not  by  the  bargain  and  sale  (a). 

If  one  joint-tenant  alien  all  his  lands  in  Dale  to  A.  and 
before  the  enrolment  the  other  joint-tenant  die,  and  after 
the  deed  is  enrolled ;  in  this  case  but  a  moiety,  and  not 
the  whole  land  doth  pass  (ft). 

If  A.  bargain  and  sell  his  land  to  B.  and  after  this  A.  Bankrupt 
doth   become  bankrupt,  and   the  commissioners  sell  the 
land  to  C.  and  after  the  deed  is  enrolled  within  six  months; 
in  this  case  B.  and  not  C.  the  purchaser  shall  have  the 
land  (c). 

If  A.  bargain  and  sell  his  land  held  in  capite  to  B.  in  fee,  Ward, 
and  B.  dieth  before  enrolment,  and  then  the  deed  is  en- 
rolled ;  in  this  case  the  heir  of  B.  shall  be  in  Avard.     And 
so  was  it  held  by  all  the  justices  in  Sir  Walter  Earl's  case, 
Pasch.  15  Jac.  Curia  Ward.     And  yet  in  this  the  wife  of  Dower, 
the  bargainee  shall  not  have  dower,  as  was  held  by  Ander- 
son, chief  justice,  and  justice  Walmsley,  3  Jac.  Co.  B.  and 
again  in   Sir  Robert  Baker's  case,  6  Jac.     And  if  one  bar-  Rent, 
gain  and  sell  his  land  to  I.  S.  and  after  this  the  rent  incur ; 
and  then  the   deed   is   enrolled;  the  bargainee,  and  not 
the   bargainer,  shall  have   the  rent.     Per  curiam,  B.  R, 
Hit.  11  Car. 

If  A.  bargain  and  sell  his  land  to  B.  in  fee,  and  then  marry 

C.  and  die,  and  C.  is  endowed,  and  after  the  deed  is  en- 
rolled ;  in  this   case  *  the  dower  of  the  woman   shall   be     *  P.  227. 
taken  away  by  relation,  as  was  held  in  Baron  Frevil's  case, 

22  Eli~.  Co.  B.  (d). 

(z)  Accordingly  in  Wood's  Inst.  259,  if  two  bargains  and  sales  are  made  of  the  same  lands  to  two 
several  persons,  and  the  last  deed  is  first  enrolled,  and  afterwards  the  first  deed  is  also  enrolled  within 
six  months,  the  first  buyer  shall  have  the  land  ;  for  when  the  deed  is  enrolled,  the  bargainee  is  seised 
of  the  land  from  the  delivery  of  the  deed,  and  the  enrolment  shall  relate  to  it.  See  further,  Mo.  41. 
Cro.  Jac.  53.  409  ;  Noy,  106.  If  a  man  bargains  and  sells  to  A.  and  afterwards  makes  a  bargain  and 
sale  of  the  same  land  to  B.  and  the  deed  to  B.  is  first  enrolled,  but  the  deed  to  A.  is  not  enrolled 
•within  six  months,  the  bargain  and  sale  to  B.  is  good;  but  if  the  deed  to  A.  had  been  enrolled  within 
the  six  months,  the  deed  to  B.  had  been  void.  Hob.  165. 

(a)  For  when  the  fee-simple  passed  by  the  fine  to  the  conusee  and  his  heirs,  the  enrolment  of  the 
deed  afterwards  could  not  devest  and  turn  the  estate  out  of  himself  which  was  absolutely  settled  in 
him  by  the  fine  ;  for  then,  where  he  was  in  before  in  the  per,  he  would  be  now  in  in  the  post.  4  Co.  71  a. 
Where  a  tenant  to  the  prcecipe  for  suffering'a  recovery  is  made  by  bargain  and  sale,  the  recovery  may 
be  suffered  before  enrolment,  for  there  is  a  good  tenant  to  the  pra-cipc ;  provided  the  deed  is  after- 
wards enrolled  v«thin  six  mouths  from  the  date.    See  1  Vent.  361.    Perry  v.  Bowes,  Vin.  Abr.  Deeds 
(N.)  pi.  5.    2  Inst.  675.    Selwyn  v.  Selwyn,  2  Bur.  1131. 

(b)  For  the  enrolment  had  relation  to  the  making  and  delivery  of  the  deed  ;  so  that  it  shall  give 
nothing  but  that  which  was  sold  by  it  at  the  time  of  the  delivery  of  the  deed.    Vin.  Abr.  Deed 
(K.)pl.G. 

(c)  Whether  B.  or  C.  would  take  the  land  would  depend  upon  circumstances.    If  A.  had  committed 
an  act  of  bankruptcy  at  the  time  of  making  the  bargain  and  sale,  and  the  commission  was  taken  out 
within  two  months  afterwards,  or  if  not  within  two  months,  yet  if  B.  had  notice  of  an  act  of  bank- 
ruptcy, or  of  the  insolvency,  &c.  of  the  bankrupt,  in  these  cases  C.  would  be  entitled  to  the  lands. 
See  the  acts  of  the  46  Geo.  3.  c.  135.  and  49  Geo.  3.  c.  121. 

(d)  But  relation  in  several  cases  shall  aid  acts  in  law,  as  in  the  case  of  dower,  fyc.  though  not  acts 
of  parties,  for  void  acts  of  the  parties  cannot  be  made  good  by  relation  or  fiction  of  law.    3  Co.  29  a. 
Co.  Lit.  150  n. 

It 


Pasch.  15  Jac. 

Contrarium 
tent,  per  Just. 
Berkley,  Hil. 
11  Car. 
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Release,  If  A.  bargain  and  sell  land  to  B.  and  C.  in  fee,  and  B. 

release  to  C.  before  tbe  enrolment;  this  release  is  void. 

If  A.  disseisor,  bargain  and  sell  the  land  disseised  to  B. 
in  fee,  and  the  disseisee  doth  release  to  the  bargainer,  and 
after  the  deed  is  enrolled  ;  in  this  case  this  release  shall 
avail  B.  (e). 

If  A.  bargain  and  sell  his  land  to  B.,  and  B.  before  en- 
rolment doth  bargain  and  sell  the  land  to  C.,  tbe  first  deed 
is  enrolled,  and  then  -tbe  second  deed  is  enrolled  :  in  this 
case  the  last  bargain  and  sale  is  void,  and  shall  not  be 
made  good  by  relation,  as  was  held  by  the  court  in  Sir 
Robert  Barker's  case. 

If  a  lease  be  made  rendering  rent,  on  condition  to  re- 
enter  for  non-payment,  and  the  lessor  bargain  and  sell  the 
reversion  by  deed  indented,  and  after  the  deed  made  the 
rent  is  in  arrear,  and  then  the  deed  is  enrolled  :  in  this 
case  it  shall  not  relate  to  give  a  re-entry  for  the  condition 
broken. 

If  A.  bargain  and  sell  land  to  B.  in  tail,  and  B.  before 
enrolment  of  the  deed,  doth  make  a  lease  according  to  the 
statute  of  32  H.  8.  and  after  the  deed  is  enrolled  :  this  is 
a  good  lease  (/). 

And  now  we  come  to  a  Gift. 

(e)  If  a  disseisor  bargains  and  sells  land,  and  the  disseisee  releases  to  bargainee  before  enrolment,  it  is 
Void.  Arg.  Rol.  R.  425,  says  it  was  so  adjudged  Mick.  10  Eliz.  Mocket's  case.  But  a  release  to  the 
disseisor  before  enrolment  had  been  good,  and  then  the  enrolment  should  pass  the  estate  to  the  bar- 
gainee, and  he  shall  take  advantage  of  the  release.  1  Rol.  Rep.  425.  Mich.  14  Jac.  in  pi.  16.  Vin. 
Abr.  Deeds  (O.)  pi.  11. 

(/)  See  more  amply,  as  to  the  operation  of  a  bargain  and  sale,  and  of  the  enrolment  thereof,  and 
in  what  cases  and  in  what  manner  it  shall  relate.  Bac.  Abr.  Bargain  and  Sale  (E.)  Vin.  Abr.  Bar- 
gain and  Sale  (K.  to  N.)  Enrolment  (E.)  Com.  Dig.  Bargain  and  Sale  (B.  9.)  It  may  be  proper  to 
notice  here  a  few  points  relative  to  the  conveyance  (commonly  called  a  bargain  and  sale)  made  by  the 
commissioners,  of  a  bankrupt's  estate.  With  respect  to  this  conveyance,  though  it  must  be  enrolled, 
yet  no  specific  time  is  prescribed  for  the  enrolment,  except  where  it  relates  to  estates  of  which  the 
bankrupt  was  seised  in  tail,  in  which  case  the  act  of  the  21  Jac.  1.  c.  19.  s.  12.  requires  it  to  -be  in- 
rolled  within  six  months,  and  which  period  it  is  held  must  be  six  lunar  months.  Unlike  the  case  of  a 
proper  bargain  and  sale,  (which  we  have  seen  takes  effect  from  its  delivery,  provided  it  is  afterwards 
duly  enrolled)  a  bargain  and  sale  from  commissioners  of  bankrupt  passes  nothing  till  it  is  enrolled, 
See  Cooke's  Bankrupt  Laws. 


So  was  it  held 
in  Sir  Chris- 
topher Hat- 
ton's  case. 


So  hath  it  been 
adjudged. 
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CHAP.    XI. 

OF  A  GIFT. 

THIS  word,  importing  no  more  than  the  transferring  Gift.  Quid, 
of  the  property  of  a  thing  from  one  to  another,  is  of 
larger  extent  than  a  feoffment,  which  is  always  applied  to 
an  immoveahle  thing ;  for  this  is  often  applied  to  moveable 
things  also,  as  trees,  cattle,  household-stuff,  <§T.  the  pro- 
perty whereof  is  and  may  be  altered  as  well  by  gift,  as  by 
sale  or  grant.  And  in  this  sense  a  gift  is  sometimes  by 
the  act  of  the  party  ;  as  when  one  man  doth  give  a  thing  to 
another.  And  this  is,  or  may  be,  either  by  word  or  by 
writing  (a).  And  sometimes  it  is  by  act  of  law ;  as  when 
a  woman  is  married  to  a  husband,  or  one  is  made  executor 
to  another ;  in  these  cases  by  the  marriage  only,  or  the 
taking  of  the  executorship,  the  law  gives  all  the  goods  of 
the  woman  to  the  husband,  and  of  the  testator  to  his 
executor.  So  where  one  doth  take  my  goods  as  a  tres- 
passer, and  I  recover  damages  for  them  upon  a  suit  in  law ; 
in  this  case  the  law  doth  give  him  the  property  of  the 
goods,  because  he  hath  paid  for  them.  But  this  word  gift 
is  sometimes  taken  more  *  strictly,  and  applied  to  a  con-  *  P.  228. 
veyance  or  passing  of  an  estate  of  lands  or  tenements  to 
another  in  tail,  wherein  this  word  dedi  is  most  commonly 
used  (6).  And  then,  he  which  doth  so  give  the  land  is 
called  the  donor,  and  he  to  whom  it  is  given,  the  donee.  Donor. 
And  this  for  the  most  part  is  by  deed,  though  it  may  be  Donee, 
otherwise.  And  for  these  deeds  of  gift,  of  immoveable 
or  moveable  things,  see  Deed  and  Grant,  in  toto,  wherein 
all  the  learning  touching  this  matter  is  involved. 

And  so  we  pass  to  a  Grant. 


(a)  By  the  civil  law  a  gift  of  goods  is  not  good  without  delivery,  yet  in  our  law  it  is  otherwise. 
Per  Coke,  C.  J.  1  Rol.  Rep.  61. 

(6)  The  conveyance  by  gift,  donatlo,  is  properly  applied  to  the  creation  of  an  estate  tail,  as  feoff- 
ment is  to  that  of  an  estate  in  fee,  and  lease  to  that  of  an  estate  for  life  or  years.  It  differs  in  nothing 
from  a  feoffment,  but  in  the  nature  of  the  estate  passing  by  it :  for  the  operative  words  of  conveyance 
in  this  case  are  do  or  dedi;  and  gifts  in  tail  when  made  by  feoffment  are  equally  imperfect  without  li- 
very of  seisin,  as  feoffments  in  fee-simple.  And  this  is  the  only  distinction  that  Littleton  seems  to 
take,  when  het^ays,  "  it  is  to  be  understood  that  there  is  feoffor  and  ieoffee,  donor  and  donee,  lessor 
and  lessee,"  viz.  feoffor  is  applied  to  a  feoffment  in  fee-simple ;  donor  to  a  gift  in  tail ;  and  lessor  to 
a  lease  for  life,  or  for  years,  or  at  will.  2  Bl.  Com.  316.  See  further  as  to  a  gift,  in  1  Wood.  116. 
659.  Br.  Abr.  Done.  Vin.  Abr.  Gift.  As  to  gifts  (or  conveyances  without  valuable  consideration)  of 
real  estates,  such  gifts  or  conveyances  are  generally  denominated  voluntary  conveyances,  or  voluntary 
tcttlemtnts ;  with  respect  to  which,  see  supra,  page  63,  note  (m). 
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OF  A  GRANT. 

Grant.  Quid.  ITHHIS  word  is  taken  largely,  where  any  thing  is  grant.  Co.  super  Lit. 
•*-  ed  or  passed  from  one  to  another.  And  in  this  sense  172>  9-  Fin- 
it  doth  comprehend  feoffments,  hargains  and  sales,  gifts,  cheslcy> 92- 
leases,  charges,  and  the  like,  for  he  that  doth  give,  or  sell, 
doth  grant  also.  And  thus  it  is  sometimes  in  writing  or 
by  deed,  and  sometimes  it  is  by  word  without  writing. 
But  the  word  being  taken  more  strictly  and  properly,  it  is 
the  grant,  conveyance,  or  gift  by  writing,  of  such  au  in,- 
corporeal  thing  as  lieth  in  grant,  and  not  in  livery,  and 
cannot  be  given  or  granted  by  word  only  without  deed. 
Or  it  is  the  grant  of  such  persons  as  cannot  pass  any 
thing  from  them  but  by  deed,  as  the  king,  bodies  cor- 
porate, Sfc.  And  this  albeit  it  may  be  made  by  other 
words,  yet  it  is  most  commonly  made  by  this  word  [grant]  Co.  super  Lit. 
as  being  most  proper  to  this  purpose.  Know  therefore  49. 
that  amongst  hereditaments,  some  are  such  as  are  said  to 
lie  in  livery,  ».  e.  such  as  whereof  livery  of  seisin  may  be 
made,  as  manors,  houses,  lands,  Sfc.  (a).  And  some  are 
such  as  do  not  lie  in  livery,  t.  e.  whereof  no  livery  of 
seisin  can,  nor  need  to  be  made,  but  they  pass  by  the  de- 
livery of  the  deed  without  any  more ;  and  of  this  sort  are 
rents,  reversions,  services,  advowsons  in  gross,  and  the 
like,  which  things  cannot  pass  from  man  to  man  without 
deed,  or  matter  of  record,  which  is  of  a  higher  nature 
than  a  deed  (i).  And  he  that  makes  this  grant  is  called 
the  grantor,  and  he  to  whom  it  is  made  is  called  the 
grantee. 

It  is  taken  here  in  the  largest  sense  as  that  which  doth 
comprehend  both.  And  so  some  grants  are  of  the  land  or 
soil  itself :  and  some  are  of  some  profit  to  be  taken  out  of 
or  from  the  soil,  as  rent,  common,  fyc.  And  some  are  of 
goods  and  chattels :  and  some  are  of  other  things,  as  au- 
thorities, elections,  Sfc.  And  they  are  made  sometimes  by 
matter  of  record,  and  sometimes  by  *deed  or  writing  in 
the  country,  and  sometimes  by  word  without  either.  Some 
grants  also  tend  to  charge  the  grantor  with  something  he 

(a)  That  is,  where  the  party  is  seised  of  them  in  possession.  Where  he  is  only  seised  in  remainder 
or  reversion  expectant  upon  an  estate  of  freehold,  lltere  they  do  not  lie  in  livery  but  in  grant. 

(fr)  In  noticing  the  distinction  between  hereditaments  which  lie  in  livery,  and  those  which  lie  in 
gi-ant,  or  between  things  corporeal  and  things  incorporeal,  it  is  held,  that  there  can  be  uo  discon- 
tinuance of  things  which  lie  in  grant ;  and  therefore  if  tenant  in  tail  of  a  rent,  advowson,  common, 
or  remainder  or  reversion  expectant  on  a  freehold,  make  a  grant  by  deed  or  fine,  or  disseise  the  tenant 
of  the  land  out  of  which  the  rent  is  issuing,  whereof  he  is  seised  in  tail,  and  make  a  feoffment  with 
warranty,  that  these  acts  work  no  discontinuance  of  the  intail,  for  nothing  passes  but  during  the  life 
of  the  tenant  in  tail,  which  is  lawful.  Co.  Lit.  327  b.  3  Co.  85  b.  Also  of  things  which  maybe 
transferred  without  the  notoriety  of  livery  of  seisin,  such  as  rents,  advowsons,  Sfc.  (which  lie  in  grant,) 
a  man  cannot  by  any  act  in  ;>ni*  forfeit  them.  Bac.  Abr.  Grants.— See  further,  as  to  the  nature  of  a 
grant,  in  2  Bl.  Coin.  317.  Vin.  Abr.  Grants  (A.  2.) 
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was  not  charged  with  before ;  and  some  to  pass  something 
out  of  him  to  the  grantee  ;  and  some  tend  to  discharge  the 
grantee  of  something,  wherewith  he  was  charged  or 
chargeable  before,  and  whereof  he  is  now  hereby  dis- 
charged (c). 

Regularly  these  things  are  requisite  in  every  good  grant  3-  Things  ne- 
or  gift.     1.  That  there  be  a  grantor,  donor,  Sfc.  and  that  ""^J6" 
he  be  a  person  able  to  grant,  and  not  disabled  by  any  legal  every  g00,i 
or  natural  impediment.     2.  That  there  be  a  grantee,  do-  grant, 
nee,  Sfc.  and  that  he  be   a   person   capable  of  the  thing 
granted,  and  not  disabled  to  receive  it.     3.  That  there  be 
a  thing  granted,  and  that  the  thing  be  such  a  thing  as  is 
grantable.    4.  That  it  be  granted  in  that  order  and  manner 
that  law  requireth :  as  where  the   thing  is  not  grantable 
without  deed  (d),  that  it  be  done  by  deed.     And  if  it  be 
by  deed,  that  the  deed  have  apt  words  to  describe  and  set 
forth  the  person  of  the  grantor  and  grantee,  and  thing 
granted,  Sfc.  and  that  all  necessary  circumstances,  as  seal- 
ing, and  delivery,  and  livery  of  seisin  (e),  and  attornment 
where  it  is  needful  (/),  be  observed.    5.  That  there  be  an 
agreement  to,  and  acceptance  of,  the  grant  or  thing  grant- 
ed by  him  to  whom  it  is  made :  and  for  default  in  either  of 
these  particulars  a  grant  may  be  void.     In  acquirendo  re- 
rum  dominio  scilicet  quod  donationes  non  valent  licet  sint 
inceptce  nisi  sint  perfectce.     But  if  grants  be  very  ancient, 
and  the  things  granted  have  been  enjoyed  according  to  the 
grant  ever  since  the  making  of  it;  in  this   case  the  grant 
may  be  good,  notwithstanding  some  legal  defect  in  some  of 
these  particulars  (g). 

Corporations,  as   dean   and  chapter,  mayor  and   com-  4.  What  shall 
monalty,  and  such  like,  regularly  can  neither  grant  lands,  1)e ,sai(*  a .good 
goods,   or   chattels,  but  it   must  be   by  deed.     But  the  J^nst"gjft™r 
grantees  of  such  persons,  and  all  other  common  persons,  saie :  'or  not. 
may  grant  or  give  any  thing  which  doth  lie  in  livery,  as   i.  For  the 
manors,  houses,  lands,  and  such  like  things,  in  fee-simple,  manner  of  it; 
fee   tail,  for  life,  for  years,  or   at  will,  by  word  without  ^mSo!*9 
deed  (/*).     And  if  a  lease  be  made   of  any  such  thing  for  without  deed ; 
life  or  years,  with  a  remainder  over  in  fee-simple,  fee  tail,  or  not ;  and 
or  for  life ;  it  is  good,  albeit  the  same  be  done  by  word  how. 
without  any  deed  in  writing  (i). 


(c)  See  accordingly,  1  Wood.  660.    Shep.  Law  of  Assur.  150. 

(d)  Since  the  Statute  of  Frauds,  no  title  in  lands,  tenements,  or  hereditaments  can  be  granted  with- 
out a  writing,  except  leases  not  exceeding  three  years. 

^  (e)  Of  things  which  properly  lie  in  grant,  there  can  be  no  livery  of  seisin. 

*  (/)  Attornment  is  now  rendered  unnecessary  in  all  cases  hy  the  act  of  4  Ann.  c.  16.  s.  9. 

(g)  Where  there  has  been  a  long  quiet  possession,  grants  even  from  the  crown,  will  frequently  be 
presumed.  Upon  the  subject  of  presuming  grants  and  conveyances,  see  the  cases  of  The  Mayor  of 
Kingston  upon  Hull  v.  Thomas,  Cowp.  102.  Eldridge  v.  Knott,  ib.  214.  Bidel  v.  Beard,  cited  3  Durnf. 

6  East's  T.R.  15o.     Beckford  v.  Wade,   17  Vcs.  87.     Hillary  v.  Waller,  12Ves.  236.  and  England  v. 
Slade,  4  Durnf.  &  East's T.  R.  682.     On  presuming  surrenders  of  terms  of  years,  see  Doe  v.  Syliurn, 

7  Durnf.  &  East's  T.  R.  3.     Doe  T.  Staple,  2  Durnf.  &  East's  T.  R.  684.  and  see  Burdett  v.  Wright, 
Barn.  &  Aid.  710.  and  Doe  v.  Hilder,  ib.  782.    But  see  Mr.  Sugden's  remarks  upon  these  two  cases. 
Lett,  to  Mr.  Butler, 

(h)  Not  since  the  statute  29  Car.  2.  c.  3,  for  prevention  of  frauds  and  perjuries,  except  in  the  case 
pf  leases  not  exceeding  the  term  of  three  years, 
(i)  See  the  last  note. 
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Such  things  as  are  said  to  lie  in  grant  and  not  in  liver y, 
generally  cannot  be  granted  or  given,  had  or  taken,  with- 
out deed ;  unless  it  be  in  some  special  cases  (A).  And 
therefore  rents  and  services,  and  such  like  things  which 
are  in  gross,  and  not  incident  to  some  other  thing,  may 
not  be  granted  without  a  deed.  And  therefore  if  a  rent- 
charge  be  granted  unto  me  for  years,  I  may  not  grant  this 
rent  over  without  deed.  And  if  there  be  lord  and  tenant 
of  arable  land  by  fealty,  and  the  service  of  yielding  the 
tenth  sheaf  of  corn  before  it  be  sowed ;  the  lord  cannot 
grant  this  service  for  *  years  without  deed.  But  if  a  rent, 
or  any  service  be  parcel  of,  or  incident  to,  a  manor,  or 
any  other  thing  which  is  grantable  without  deed;  in  this 
case,  by  the  grant  of  the  principal  by  word,  this  thing 
may  pass,  as  belonging  thereunto  without  any  deed  (/). 
Also  rents  or  services  may  be  granted  upon  a  partition  by 
one  coparcener  to  another  without  deed  (m\ 

A  reversion  cannot  be  granted  in  fee-simple,  fee  tail,  for 
life,  or  years,  without  deed ;  unless  it  be  in  case  where  it 
is  parcel  of  a  manor.  But  a  reversion  may  be  granted 
upon  a  partition  by  one  coparcener  to  another  without 
any  deed.  And  the  same  law  is  of  a  remainder.  And 
therefore  if  one  make  a  lease  for  life  or  years  to  one,  the 
remainder  in  fee-simple,  fee  tail,  or  for  life,  to  another 
without  deed,  howsoever  this  be  a  good  remainder  in  the 
first  creation  without  deed,  yet  this  remainder  cannot  be 
granted  over  without  deed  (n). 

A  parsonage  or  rectory,  albeit  it  consist  of  nothing  but 
tithes,  and  the  like,  besides  the  church  and  church-yard, 
and  it  hath  no  house  nor  glebe  belonging  to  it,  yet  may  be 
granted  without  deed  in  fee-simple,  for  life,  or  years :  and 
then  the  tithes  and  offerings  will  pass  as  incident  (o).  But 
the  tithes  alone,  or  a  portion  of  tithes,  oblations,  mortuaries, 
or  obventions,  are  not  grantable  by  themselves  without 
deed.  And  therefore  a  lease  parol  of  tithes,  albeit  it  be 
but  for  years,  is  not  good.  And  if  the  parson  agree  with 
one  of  his  parishioners,  that  he  shall  have  his  own  tithes ; 
this  is  not  a  good  grant  of  the  tithes,  neither  may  it  be 
pleaded  or  used  so ;  but  perhaps  by  way  of  agreement  a 
parishioner  may  retain  his  tithes.  And  if  a  lessee  for 
years  of  tithes  will  grant  it  over  to  another  at  will  only,  it 
cannot  be  done  without  deed,  as  was  held  by  Baron  Den- 
ham,  2  Car.  at  Sarum  assises.  And  yet  it  is  held  that  a 
parson  may  grant  his  tithes  from  year  to  year  to  him  that 
is  to  pay  them  without  any  deed,  but  this  is  by  way  of  re- 
tainer (p~).  But  this  grant  or  agreement  must  be  made  to 
and  with  the  party  himself  that  is  to  pay  the  tithe,  and  not 
with  another :  neither  can  this  interest  be  assigned,  or  a 

(fc)  Because  of  things  which  lie  in  grant,  no  possession  can  foe  delivered  ;  and  they  are  not  like  cor- 
poreal inheritances,  which  pass  by  livery ;  and  therefore  to  supply  the  place  of  that  notoriety  which 
arises  from  livery,  a  deed  is  necessary. 

(0    Not  since  the  Statute  of  Frauds. 

(w)  Not,  it  is  presumed,  since  the  Statute  of  Frauds. 

(n)  A  deed  or  writing  now  necessary  in  all  the  above  cases.    Sec  29  Cttr.  2.  c.  3. 

(o)  See  the  last  note. 

{/»)  See  the  Chapter  on  Leases,  on  the  subject  of  Leases  of  Tithes. 
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stranger  take  advantage  of  it,  as  hath  been  agreed  in  the 
case  of  Hawkes  and  Brafield,  Pasch.  SJac.  B.  R. 

An  advowson  in  gross  cannot  be  granted  without  deed  ; 
yea  the  grantee  of  the  grantee  of  an  advowson  is  to  shew 
both  the  deeds.  But  an  advowson  is  grantable  upon  a 
partition  between  coparceners  without  deed.  And  au  ad- 
vowson incident  to  a  manor,  or  piece  of  land,  is  grantable 
wfth  the  manor  or  land  without  any  deed  (</).  The  next 
avoidance  to  a  church  is  not  grantable  without  deed  (r). 

Common  of  pasture,  of  estovers,   turbary,   fishing,  <§*c.   Common  of 
cannot  be  granted  in  fee-simple,  fee  tail,  for  life,  or  years,   pasture,  &c. 
unless  it  be  in  case  of  partition,  or  of  appendancy  as  in- 
cident to  some  corporeal  thing,  *  without  deed.  And  there-     *  pt  231. 
fore  if  a  man  grant  by  word  of  mouth  to  me  common  for 
twenty  beasts  in  his  manor;  this  is  not  good.     Neither,  if 
it  be  granted  to  me  by  deed,  may  I  grant  this  over  to  an- 
other without  deed.     But  if  a  man  have  common  of  pasture 
appendant  or  appurtenant  to  his  land ;  in  this  case  he  may 
grant  his  land  with  the  common  appendant  by  word  only 
without  any  deed  (s).  Franchises,  as  fairs,  markets,  courts,   Franchises, 
warrens,    and   the  like,    or  the   profits   thereof,  are   not  and  such  like 
grantable  without  deed.     But  it  seems  a  hundred  is  grant-  thin&s- 
able  without  deed ;  for  that  is  liberum  tencmentum,  (f).    The 
profits  of  a  mill,  county,  ferry,  corody,  or  the   like,  are 
not  grantable  without  deed. 

Things  in  action,  as  a  right  or  title  of  action  that  doth  Things  in  ac- 
only  depend  in  action,  and  things  of  that  nature,  as  rights  tion  and  such 
and  titles  of  entry  to  any  real  or  personal  thing,  are  not  like  tnin8s- 
grantable  at  all,  but  by  way  of  release  to  the  tenant  of  the 
land,  #c.  by  which  means  it  may  be  extinguished  :  but  this 
may  not  be  neither  without  deed.     And  therefore  if  a  man 
take  my  goods  as  a  trespasser,  or  I  deliver  him  my  goods 
to  keep,  and  after  I  will  give  these  goods  to  him ;  I  cannot 
do  this  without  deed. 

An  election,  condition,  covenant,  assent,  licence,  or  li- 
berty, cannot  be  created  and  annexed  to  an  estate  of  in- 
heritance or  freehold  without  deed. 

A  privilege  to  hold  land  for  life  without  impeachment  of  Office*. 
waste  is  not  grantable  without  deed.  Offices  for  the  most 
part  are  not  grantable  without  deed.  And  yet  some  in- 
ferior offices,  as  stewardships,  bailiwicks,  and  the  like, are; 
for  such  officers  a  lord  of  a  manor  may  retain  by  word 
without  deed. 

Most  chattels  real  and  personal  may  be  given  and  grant-  Chattels, 
ed  without  deed.  And  therefore  if  a  man  by  word  of 
mouth  grant,  give,  or  sell  me  his  lease  for  years  (u),  the 
wardship  of  body  and  land,  or  the  wardship  of  land  that 
he  hath  by  reason  of  a  tenure  by  knight's  service,  or  by 
grant  from  the  king,  or  grant  or  sell  me  the  trees  standing 

(q)  A  deed  now  necessary  in  the  above  cases. 

(r)  See  accordingly  in  Cro.  Eliz.  163.  Crispe's  case.  Long  and  Hemming's  case,  \  Leon.  207.  Co. 
Lit.  332.  334.  and  Whistler's  case,  10  Co.  63.  See  more  amply  how  an  advowson  shall  be  granted,  in 
Com.  Dig.  Advowson  (C.  1.) 

(a)  See  the  Statute  of  Frauds,  29  Car.  1.  c.  3. 

(t)  See  the  Statute  of  Frauds. 

(u)  A  lease  is  not  assignable  without  a  writing,  signed  by  the  parties,  since  the  Statute  of  Frauds, 
99  Car.  «.  c.  3 ;  and  se«  Queen  v.  Goddard,  3  Salk.  171. 
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upon  his  ground,  the  corn  growing  upon  his  land,  his 
horse,  sword,  plate,  or  other  household  stuff;  this  is  a 
good  grant  or  gift.  But  the  wardship  of  the  body  of  an 
heir  only  cannot  be  granted  without  deed.  So  a  next  pre- 
sentation cannot  be  granted  without  deed  (w). 

What  by  the          If  one  grant  his  reversion  of  land   to  one,  and  by  the   Plow.  540. 
same  deed.        Sanie  deed  granteth  a  rent  out  of  the  same  land  to  another, 
and  delivereth  the  deed  to  both  of  them  at  one  time  ;  this 
is  good,  and  shall  enure  first  as  a  grant  of  the  rent  to  one, 
and  then  as  a  grant  of  the  reversion  to  the  other. 

If  one  convey  land  to  another,  and  the  grantee  by  the   Dier6. 
same  deed  doth  grant  a  rent  or  common  to  the  grantor  out 
of  the  same  land  conveyed  ;  this  is  as  good  as  if  it  were  by 
another  deed. 

P.  232.  Dedi  Sf  concessi  be  the  most  apt  words  for  all  kind  of 
By  what  words  grants ;  yet  it  may  be  by  other  words,  and  the  grant  as 
of  grant.  good  as  by  those  words  (x). 

The  best  way  in  grants  is  to  grant  by  words  in  the  pre-  35  H.  6.  11. 
tent  sense  as  well  as  in  the  preterperfect  tense.  But  a  grant 
by  words  of  the   preterperfect  tense    only,    as   by  Dedi 
Sf  concessi  only,  without  words  of  the  present  tense  is 
good  (y). 

2.  In  respect         Touching  this   part  two   things  are   requisite :  1.  That  See  Feofiment 
of  the  person      the  grantor   be    a   person    able.      2.    That,  if    the   grant  case  9.  Numb. 
&cthanTthe°r'  be  ty  dee<1»  be   be   sufficiently  described    and  set  forth,  4-  Perk.  sect, 
naming  of'        either   by  his  proper  names  or  else  by  some  other  mat-  " 
him.    And        ter  of  distinction.    Note,   therefore,   that  whosoever  may 
who  may  be  a    be  a  feoffor,  may  be   a   grantor.     And  any,  natural,  poli- 
grantor.    And  tjc>  or  corpOrate  body,  (not  prohibited  by  law,  as   monk, 
friar,  woman  covert,  infant,  and  such  like)  may  be  a  gran- 
tor, donor,  <§rc.     And  the  grants  of  such  person,  will  be 
good. 

Alien.  An  alien  may,  and  is  able  to  grant  or  give  any  thing 

that  he  is  capable  to  have  or  take  by  grant  or  gift  (2). 

(w)  See  accordingly,  Wood.  662 ;  and  see  as  to  a  grant  of  the  next  presentation,  Com.  Dig.  Con- 
dition (C.  2.) 

(.r)  The  words  dedi  or  concessi,  may  amount  to  a  grant,  a  feoffment,  a  gift,  a  lease,  a  release,,  a 
confirmation,  a  surrender,  fyc.  and  it  is  in  the  election  of  the  party  to  use  to  which  of  these  purposes 
he  will.  Co.  Lit.  301.  b.  That  formal  words  are  not  necessary  on  a  grant,  see  Coventry  v.  Coventry, 
and  Wilkinson  v.  Tronmer,  2  Wils.  Rep.  75. ;  and  in  the  case  of  Shore  v.  Pink,  5-  Durnf.  &  East's 
T.  R.  124.  it  was  laid  down  that  the  words  limit  and  appoint  might  operate  as  words  of  grant,  and 
pass  a  reversion. 

(y)  In  many  cases  the  law  creates  a  good  grant  without  express  words  ;  because  it  is  the  design  of 
the  law  to  render  all  contracts  binding  and  effectual,  so  far  as  the  intention  of  the  parties  may  be  ga- 
thered from  the  deed ;  and  such  interpretation  is  made  strongest  against  the  grantor,  because  he  is 
presumed  to  receive  a  valuable  consideration  for  what  he  parts  with,  2  Roll.  Abr.  56.  Bac.  Abr. 
Grants  (F.)  See  further  by  what  words  grants  may  be  made,  or  what  may  be  said  to  amount  to  a 
grant,  in  Vin.  Abr.  Grants  (H.  7.) 

(z)  An  alien  may  purchase  any  thing  but  can  hold  wooing- except  a  lease  for  years  of  a  house  for 
convenience  of  merchandize;  all  other  purchases  (when  found  by  inquest  of  office)  being  forfeited  to 
the  king;  and  if  the  alien  grants  or  conveys  away  the  lands,  the  king  has  the  same  right  to  them  as 
against  the  grantee,  that  he  had  as  against  the  alien.  An  alien  is  not  capable  of  inheriting  or  trans- 
mitting by  descent;  but  if  he  be  made  denizen,  the  issue  which  he  hath  afterwards  shall  be  heir  to 
him,  Co.  Lit.  2.  8.— The  law  will  not  give  an  alien  the  bench' t  of  taking  by  act  of  law ;  as  by  descent, 
cnrtesy,  dower,  or  guardianship,  because  he  cannot  keep  it ;  fy  lex  nihilfacitfrustra.  Per  Hale,  C.  B. 

1  Vent.  417.— Alienation  to  an  alien  is  a  cause  of  forfeiture  to  the  crown  of  the  lands  so  alienated. 

2  Bl.  Com.  274.    See  more  fully,  as  to  the  law  respecting  the  capacity  of  an  alien  to  acquire  or  con- 
vey property,  in  the  notes  to  the  13th  edit.  Co.  Lit.  2.  8.  42.    Vin..  Abr.  Alien  (A.)    Com.I>ig.  Alien 
{C.)  and  !>ee  supra,  page  56,  note  (z). 

A  person. 


£HAP.XII. 

Perk.  sect.  26. 
See  ch.  2. 
Numb.  6. 
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Co.  super  Lit. 
;>.  Pork.  sect. 
8.  20.  41.  See 
ch.  2.  Numb. 
6. 


A  person  attainted  of  treason  or  felony  may  give  or  Person  attaint 
grant  his  land  ;  and  this  is  good  against  all  others  besides  or  outlawed« 
the  king,  and  the  lord  of  whom  his  land  is  held.    And  he 
may  grant  or  give  his  goods  to  relieve  himself  in  prison  ; 
and  this  will  he  good  against  all  others,  and  the  king  and 
lord  also.     A  person  outlawed  in  a  personal  action  may 
give  or  grant  his  goods  or  chattels  ;  and  the  gift  or  grant 
will  be  good  against  all  others  hut  the  king  (a). 

The  queen  may  without  the  agreement  of  the  king  make  Woman  co- 
grants,  gifts,  fyc.  of  her  lands  or  goods  (6),  but  another  vert. 
woman  that  hath  a  husband  cannot  give  or  grant  her  lands 
or  goods  without  her  husband's  consent,  unless  it  be  in 
some  special  cases.  And  albeit  she  do  recite  hy  the  deed 
that  she  is  sole  and  not  covert,  yet  this  will  not  help.  And 
if  the  case  be  so,  that  by  agreement  between  her  and  her 
husband,  there  be  a  certain  portion  of  her  husband's 
lands  or  goods  allotted  unto  her  to  dispose  of,  and  ma- 
nage at  her  pleasure,  yet  she  alone  without  her  husband 
can  make  no  good  grant  or  gift  of  any  part  of  these  lands 
or  goods  (c).  But  if  she  grant  any  thing  by  fine,  and  the 
husband  do  not  avoid  it  during  the  coverture  ;  this  grant 
will  bind  her  after  his  death  (d).  And  if  she  make  a  gift 
or  grant  of  her  husband's  goods,  it  is  thought  this  is  not 
good  until  her  husband  agree  to  it  (e). 

An  infant  cannot  make  any  gift  or  grant,  4'c.  that  is 
good,  but  in  special  cases;  for  if  he  maketh  any  grant  or 
gift  that  taketh  effect  by  the  delivery  of  the  deed  only,  as 
if  he  grant  a  rent-charge  out  of  his  land,  or  make  a  feoff- 
ment  with  a  letter  of  attorney  to  give  livery  of  seisin,  or 
give  or  sell  his  horse,  and  the  buyer  or  donee  take  him 
himself;  these  are  void  ab  initio.  And  if  the  grant,  or 
gift  take  effect  by  the  delivery  of  his  own  hand,  as  if  he 
*  make  a  feoffment  and  give  livery  of  seisin  himself,  or  * 
sell  a  horse  and  deliver  him  with  his  own  hands  ;  this  is 
voidable  by  the  infant  himself,  or  others  that  shall  have 
his  right,  fyc.  (/).  But  if  an  infant  grant  any  thing  by 
fine  ;  this  must  be  avoided  during  his  minority,  or  else  it 
cannot  be  avoided  at  all  . 


(«)  Persons  attainted  of  treason  or  felony  are  incapable  of  conveying,  after  the  offences  committed, 
provided  attainder  follows.  Co.  Lit.  42.  —  See  more  amply  as  to  the  consequences  of  attainder  or  out- 
lawry, with  respect  to  the  forfeiture  of  the  lands  of  persons  attainted  or  outlawed,  and  bow  far  and 
in  what  cases  grants  made  by  them  are  effectual,  Bac.  Abr.  Forfeiture  (A.)  Outlawry  (D,)  Com. 
Dig.  Forfeiture  (B,  l.)  Utlagary  (D.)  Bac.  Use  of  the  Law,  42.  1  Wils.  Rep.  part  2.  page  219. 
<z  Bl.  Com.  220.  Vin.  Abr.  Attainder  (B.)  Forfeiture  (P.) 

(b)  The  queen  consort  is  of  ability  to   purchase  lands,  and  to  convey  them,  to  makes  leases,  to 
grant  copyholds,  and  to  do  other  acts  of  ownership,  without  the  concurrence  of  her  lord;    a  very 
ancient  privRege  and  which  no  other  married  woman  has.     See  1  Bl.  Com.  213.  15th  edit,  and  further 
in  Co.  Lit.  133.  a. 

(c)  By  means  of  a  power  over  a  use  she  may  convey  lands.     See  Treatise  on  Marriage  Settlements, 
page  334. 

(d)  See  supra,  page  7,  note  (w). 

(e)  As  to  grants  by  feme  coverts,  see  more  amply  in  Bac.  Abr.  Grants  (A.  4.)  Baron  and  Feme  (I.) 
Com.  Dig.  Baron  and  Feme  (P.)  (Q). 

(/  )  A  conveyance  by  lease  or  release  made  by  an  infant  who  was  seised  of  the  legal  estate  under  a 
mortgage  in  fee,  was  held  to  bind  the  infant.  Zouch  v.  Parsons,  3  Burr.  1794.  The  authority  how- 
ever ot  this  case  is  not  generally  acquiesced  in,  and  it  is  conceived  it  is  a  decision  which  cannot  be 
supported  on  principle.  But  see  -  v.  Handcock,  l7Ves.364.  where  it  was  laid  down  that  if 
an  infant  made  a  voidable  conveyance  in  a  case  where  he  would  have  been  bound  to  convey  if  of  age, 
that  there  equity  would  restrain  him  from  setting  it  aside. 

(g-)  See  supra,  page  7,  note  (u). 

All 


9  H.  7.  24. 
26  H.  8.  2. 
Perk.  sect.  If, 
13,  14.  19. 
7  H.  4.  5. 
See  chap.  2. 
Numb.  6. 
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ffon  sana  me. 
morite. 


Bastard. 
Parson. 

Corporation. 
Executori. 


Misnaming. 
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All  grants  that  are  made  by  duress,  are  voidable  by  the 
parties  themselves  that  make  it  or  others  that  have  their 
estates,  $c.  But  if  it  be  done  by  fine,  it  is  good  and  un- 
avoidable (ft). 

All  gifts,  grants,  fyc.  made  by  deed  in  the  country  by 
those  that  are  non  sance  memoriae  are  good  against  them- 
selves, but  voidable  by  those  that  are  their  heirs,  execu- 
tors, or  have  their  estate.  But  if  it  be  by  fine  it  is  good 
and  unavoidable. 

A  man  that  is  born  dumb,  or  dumb  and  deaf,  if  he  have 
understanding,  may  by  delivery  of  the  deed  and  making  of 
signs  make  a  good  grant,  gift,  $c.  But  a  man  that  is  born 
deaf,  dumb,  and  blind  cannot  (i). 

A  bastard  may  give  or  grant  as  well  as  any  other  man, 
after  he  hath  gotten  a  name  by  reputation. 

A  parson  may  grant  any  thing  belonging  to  his  parson- 
age for  no  longer  time  than  for  his  own  life,  and  therein 
likewise  but  during  his  residency,  albeit  he  have  the  con- 
sent of  the  patron  and  ordinary. 

Neither  the  head  without  the  members  of  a  corporation, 
nor  the  members  without  the  head,  as  dean  without  the 
chapter,  or  chapter  without  the  clean,  may  give  or  grant 
any  of  the  lands  belonging  to  their  corporation. 

One  executor  or  administrator  may  give  or  sell  any  of 
the  goods  of  the  deceased ;  and  this  is  good  to  bind  all  the 
rest  (k\ 

What  grants  ecclesiastical  persons  may  make  of  their 
ecclesiastical  lands;  husbands  of  the  lands  of  their  wives; 
and  tenants  in  tail  of  their  lands  intailed.  See  in  Lease. 

The  name  of  the  persons  in  grants  is  set  down  only  to 
distinguish  persons,  and  to  make  the  person  intended  cer- 
tain: and  therefore  howsoever  it  be  best  and  most  safe  to 
describe  the  person  by  his  true  and  proper  name  of  bap- 
tism, and  also  by  his  sirname,  and  if  it  be  a  corporation 
by  the  true  name  whereby  the  corporation  is  made,  yet 
mistakes  in  this  case  unless  they  be  very  gross,  will  not 
make  void  the  grant.  Nihil  facit  error  nominis  cum  de 
corpore  constat.  And  therefore  if  one  that  is  a  bastard 
hath  gotten  a  name  by  reputation  in  the  place  where  he 
doth  live,  or  another  man  hath  gotten  another  by  common 
esteem  than  his  own  right  name,  or  is  usually  called  by 
another  name  than  his  true  name  in  the  place  where  he 
lives,  in  these  cases  they  may  grant  by  this  name,  and  the 
grant  is  good.  And  if  a  man  be  baptized  by  one  name, 
and  after  be  confirmed  by  another;  some  have  said  he  may 
grant  by  either  *  of  these  names.  Sed  Qucre.  And  if  John 


CHAP.  XIT. 
Perk.  sect.  16. 


Co.  123, 124. 
See  cap.  2. 
Numb.  6. 


Perk.  sect.  25. 

Perk.  sect.  26. 
See  Lease. 


Perk.  sect.  31, 
32,  33. 


See  Execu- 
tors. 


Co.  6.  63.  su- 
per Lit.  3. 


Perk.  sect.  41. 
Co.  super  Lit. 
3. 


Perk.  sect.  39. 


(A)  But  a  Court  of  Equity  would  consider  the  party  taking  under  such  fine  as  a  trustee  for  the 
conusor,  and  direct  a  re-conveyance. 

(i)  See  Bac.  Abr.  Grants  (A.  5.) 

(fc)  If  a  man  appoints  several  executors,  they  are  esteemed  in  law  but  as  one  person,  representing 
the  testator  ;  and  therefore  the  acts  done  by  any  one  of  them,  which  relate  either  to  the  delivery, 
gift,  sale,  payment,  possession,  or  release,  of  the  testator's  goods,  are  deemed  the  acts  of  all ;  for 
they  have  a  joint  andentire  authority  over  the  whole.  (Godolph.  Orp.  Leg.  134.  1  Roll.  Abr.  924. 
Went.  Off.  of  Ex.  95.  And  see  further,  post,  in  the  chapter  on  Testaments.)  But  it  is  not  so  with 
respect  to  administrators,  for  the  act  of  one  is  not  binding  upon  the  others.  See  Toller's  Executors 
and  Administrators,  page  324. 

at 
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Perk.  sect.  40. 


3  H.  6.  26. 
Perk.  sect.  38. 


Co.  6.  6.5.  10. 
122.  11.  19. 
Dier  150.    Co. 
10.  124. 


Co.  super  Lit, 
2. 3.     Perk, 
sect.  43.   See 
in  Feoffment, 


at  Stile  grant  by  the  name  of  William  at  Stile ;  this  grant 
is  good.     Et  sic  de  similibus.     And  these  grants  are  good 
especially,  when  there  is  some  other  addition  to  make  it 
more  certain;  as  when   a  Duke,  Marquess,  Earl,  or  Bi- 
shop grant  by  their  names  of  honour  or  dignity,  and  grant 
without  any  name,  or  with  a  false  name  of  baptism ;  as 
when   the  Duke  of  Suffolk  by  the  name   of  the  Duke   of 
Suffolk,  without  any  more  words,  or  by  the  name  of  Wil- 
liam Duke  of  Suffolk,  when  his  name  is  John,  or  the  Bi- 
shop of  Norwich  grant  so  ;  these  are  good  grants,  because 
there  is  but  one  such  Duke,  and  one  such  Bishop,  within 
the  kingdom.    So  if  a  Dean  and  Chapter,  Mayor  and  Com- 
monalty, grant  by  the  name  of  their  corporation  without 
any  addition  of  Christian  or  sirname  ;   it  is  good.     And  es- 
pecially then  also  are  these  grants  good,  when  the  true 
name  doth  appear  in  some  other   part  of  the  deed.     As 
when  John  at  Stile  reciteth  by  his  deed  that  his  name  is 
John  at  Stile,  and   by  the   same  deed  doth  grant  by  the 
name  of  Thomas  at  Stile.     Or  Alice  at  Stile  reciting  by  her 
deed  that  she  is  a  feme  covert,  when  in  truth  she  is  sole. 
But  if  an  ordinary  man  grant  by  his  sirname  only  without 
any  name  of  baptism,  or  by  his  name  of  baptism  without 
any  sirname  at  all ;  in  these,  and  such  like  cases,  for  the 
most  part  the  grant  will  be  void  for  incertainty ;  unless 
there  be  some  other  matter  in  the  deed  to  help  it,  or  some 
matter  done  ex  post  facto  to  supply  it :  for  in   some   cases 
where  the  thing  granted  doth  lie  in  livery,  such  a  mistake 
or  incertainty  in  the  grant  may  be  liolpen  by  the  livery  of 
seisin  upon  the  deed  afterwards.     And  so  also  it  is  in  the 
names  of  corporations ;  for  if  the  variance  and  mistake  by 
omission  or  alteration  be  only  in  some  small  matter,  so  as 
it  is  literal  and  verbal  only,  the  grant  will  not  be  hurt  by 
it.     But  if  the  mistake  or  omission  be  in  the  substance  of 
the  name ;  the  grant  may  be  void  by  it.     And  therefore  if 
Decanns  $•  capitulum  ecclesice  cathcd'  sanctce  ^-  individ.  Trin. 
Caerlil.  grant   by   the  name   of  Decanns  ecclesice  cathed. 
sanciae  Trjin.  in  Caerlil.  fy  totum  capitulum  ecclesice  predict : 
this  is  good  :  Et  sic  de  similibm :  for  if  the  sense  doth  still 
remain  either  expressly,  or  by  necessary  implication;  and 
the  description  be  such,  as  doth  import  a  sufficient  and 
certain  demonstration  of  the  true  name  of  the  corporation 
according  to  the  foundation  thereof,  it  sufficeth.     But  if 
any  of  the  substance  or  essence  of  the  name  be  omitted, 
contra.     And  therefore  if  a  corporation  incorporate  by  the 
name  of  Prcposili  Sf  colleyii  regalis  coll.  beatce  Marice  de 
Jlaton  juxta  Windsor  grant  by  the  name  of  Prep,  fy  socio- 
rum  Collcg.  regalis  de  Eaton,  Sfc.  leaving  out  Collegium  ct 
beatce  Marice ;  this  grant  is  void  (7). 

Touching  this  part  three   things   are  requisite.     1.  That  3'  I"  respect 
the  grantee  be  a  person  capable,  i.  e.  that  he  be  a  person  amj thenamino1 
in  being  at  the  time  of  the  grant  made,  and  not  disabled  of  him.    And.0 


(1)  The  words  "  beata;  Maries"  are  not  mentioned  in  10  Co.  124.  to  have  been  omitted ;  but  the  omis- 
sion of  these  words,  as  well  as  of  the  word  "  collegium"  is  mentioned  in  Dier  150. 

by 
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taint. 


"Woman  co- 
vert. 


Infant. 
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by  any  legal  *  impediment  to  take  by  the  grant.  2.  That 
it' the  grant  be  by  deed,  the  grantee  be  sufficiently  named, 
or  at  the  least  set  forth  and  distinguished  by  some  circum- 
stantial matter,  and  that  he  be  so  named  or  described  as 
that  he  may  be  capable  by. that  name  whereby  he  is  set 
forth.  3.  That  he  himself,  and  irot  a  stranger,  do  take  by 
the  same  grant.  Note  therefore,  that  all  natural  and  po- 
litic or  corporate  bodies  that  are  not  disabled  by  law  may 
be  grantees.  And  all  persons  that  may  be  grantors  may 
be  grantees :  and  some  others  that  cannot  grant  or  give 
yet  may  take  or  receive.  And  a  grant  made  to  one,  two, 
three,  or  twenty  such  persons  is  good.  A  grant  of  land, 
or  rent  in  possession,  to  the  right  heirs  of  /.  S.  I.  S.  be- 
ing then  living,  is  void ;  for  there  neither  is,  nor  can  be, 
any  such  person  in  rcrum  natura ;  for  no  man  can  be  an 
heir  to  another  that  is  living.  Hut  such  a  grant  to  one  in 
rrmaimlcr  is  good,  if  so  be  that/.  S.  die  before  the  parti- 
cular estate  end,  and  before  the  remainder  happen.  So  it 
a  grant  be  to  him  or  her  that  shall  be  the  first  child  of  J.S. 
and  he  have  no  child  at  the  time  of  the  grant,  this  is 
void  (//i).  So  if  a  grant  be  made  to  the  wife  or  child  of 
L  S.  when  there  is  none  such,  it  is  void.  As  if  a  grant  be 
to  1.  S.  and  to  his  first  born  son,  or  to  /.  £  and  her  that 
shall  be  his  wife,  and  he  hath  at  the  time  of  the  grant  nei- 
ther wife  nor  son :  in  tlu:se  cases,  the  grant  is  void  as  to 
the  wife  and  son,  and  /.  »S'.  shall  have  all  by  the  grant  (it). 

An  alien  may  be  a  granter  ;  but  if  any  thing  be  granted 
unto  him  whereof  he  is  incapable,  as  any  estate  of  lands 
in  fee  simple  for  life,  or  years,  he  cannot  hold  it,  but  the 
king  will  have  it  from  him. 

A  person  attainted  of  treason  or  felony,  before  or  after 
attainder  may  be  a  grantee  ;  but  he  cannot  hold  the  thing 
granted ;  for  if  the  king  or  lord  will,  he  may  have  it  from 
him.  So  also  persons  outlawed  in  personal  actions  may 
be  grantees  of  lands,  or  goods;  but  the  king  will  have  the 
profits  of  the  lands  and  property  of  the  goods. 

A  woman  covert  may  be  a  grantee ;  but  her  husband 
may  by  his  disagreement  avoid  the  grant.  And  yet  if  he 
do  not  avoid  it  in  his  life-time,  the  grant  will  be  good : 
and  he  that  will  have  the  grant  to  be  void,  must  shew  that 
the  husband  did  disagree  to  it. 

An  infant  may  be  a  grantee,  for  this  is  presumed  to  be 
for  his  advantage.  And  yet  at  his  full  age  he  may  agree 
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rap.  9. 
4. 


Numb. 


Co.  1.  101. 
Perk.  sect.  5*. 
54.  Co.  2.  51. 


Co.  super  Lit. 

2. 


Co.  super  Lit. 
•j.  Perk.  iect. 
48. 


Perk.  seet.  43. 
Co.  super  Lit. 


Pork.  sect.  4. 
Co.  super  Lit. 
2. 


(TO)  If  it  was  supported  by  an  estate  of  freehold  it  would  be  good. 

(n)  But  if  the  grant  was  to  I.  S'.  for  life,  with  remainder  to  his  first  born  son  or  to  his  wife,  in  snch  a 
case  the  remainder  to  the  son  or  the  wife  would  be  good  as  contingent  remainders,  and  would  take  effect 
(if  not  destroyed,  supposing  there  were  no  trustees  to  preserve  them)  upon  the  marriage  of  7. 5.  or  the 
birth  of  his  first  born  son.  Formerly  a  child  to  whom  a  contingent  remainder  was  limited,  could  not  take 
such  contingent  remainder,  unless  he  was  bom  in  his  parent's  life-time,  or  unless  an  estate  was  limited 
to  trustees,  after  the  parent's  decease,  to  preserve  the  contingent  remainder  to  such  after-born  son. 
But  now  by  the  stat.  10  and  11  Will.  3.  c.  16.  posthumous  children  are  enabled  to  take  contingent  re- 
mainders in  the  same  manner  as  if  they  had  been  born  in  their  father's  life-time,  although  there 
should  be  no  estate  limited  to  trustees  after  the  decease  of  the  father,  to  preserve  the  contingent  re- 
mainder to  sKch  after-horn  children.  This  act  has  therefore  rendered  snch  a  limitation  to  trustees 
no  lon»er  necessary.  See  further  how  far  the  law  regards  and  takes  notice  of  infants  in  -centre  no. 
mere,  1  Bl.  Com.  (15th  edit.)  i.so.  vol.  ii.  169.  Bac.  Abr.  Infancy  (C.)— Fearne  on  Cont.  Rein.  3d  ed. 
235.  and  see  Treatise  on  Marriage  Settlements,  page  2(#,  note  (s). 

to 
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to  it  or  avoid  it,  perfect  it,  or  disagree  to  it,  and  without 
any  cause  shewed. 

A  man  non  sanca  memorial  may  be  a  grantee  as  well  as  Men  now  sana 
any  other  man,  and  it  seems  these  grants  cannot  be  after-  memorial. 
wards  avoided.     But  Such  men  may  not  be  grantees  of 
ollices  of  trust  and  such  like  things. 

A   bastard,    persons    deformed   having   human   shape,  Bastard, 
lepers,  and  such  like,  may  be  grantees  of  lands  or  goods, 
<5i*c.  as  other  men  may  be  (o). 

An  hermaphrodite  may  be  a  grantee  according  to  the  Hermaphro- 
most  prevailing  sex. 

A    clerk   convict,   and   a  man   imprisoned,  may  be  a 


dite. 
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Fork.  sect,  grantee  as  well  as  any  other.     And   so  also  may  a  villain    clerk  convict, 
of  the  king  or  of  a  common  person  ;  but  he  cannot  retain    Villains, 
the  thing  granted,  for  the  king  or  lord  may  have  it  from 
him  if  he  will.     But  monks,  friars,  and  such  like  persons, 
cannot  be  grantees,  for  they  are  utterly  disabled  (p). 


(«)  See  further  in  what  cases  bastards  shall  take  by  grant  or  devise  in  Vin.  Abr.  Bastard  (P.)    Com. 
Dig.  Bastard  (E.) 

(p)  Till  the  18th  year  of  the  late  reisrn,  persons  professing  the  Roman  Catholic  religion,  were, 
by  stat.  11  and  12  William  3.  c.  4.  s.  4.  disabled  to  purchase  lauds,  rents,  or  hereditaments;  and  all 
estates  made  to  their  use  or  in  trust  for  them  were  declared  void. — By  an  act  however  of  18  Geo.  3. 
c.  60.  several  parts  of  the  stat.  of  11  and  12  Will.  3.  are  repealed,  and  amongst  other  parts,  so  much 
thereof  "  as  disables  persons  educated  in  the  popish  religion,  or  professing  the  same,  tinder  the  circum- 
"  stances  therein  mentioned,  to  inherit  or  take  by  descent,  devise  or  limitation,  in  possession,  re- 
"  version,  or  remainder,  any  lands,  tenements,  or  hereditaments,  within  the  kingdom  of  England, 
"  dominion  of  Wales,  and  town  of  Berwick  upon  Tweed,  and  gives  to  the  next  of  kin,  being  a  Pro- 
"  testant,  a  right  to  have  and  enjoy  such  lands,  tenements,  and  hereditaments,  and  also  so  much. 
"  thereof  as  disables  Papists  from  purchasing  lands  in  England  or  IVales,  and  as  makes  void  all  estates, 
"  tenements,  &c.  for  their  benefit."  But  to  give  Roman  Catholics  the  benefit  of  the  act  of  Gto.  3. 
they  must  take  the  oath  prescribed  by  the  act,  within  the  period  mentioned  in  it.  The  act  of  Will.  3. 
is  therefore  only  provisionally  repealed. 

Notwithstanding  the  act  of  W.ill.  3.,  it  was  not  unusual  for  Roman  Catholics  to  make  purchases  of 
lands,  and  in  order  to  enable  them  to  sell  such  lands  as  they  had  either  purchased  or  acquired  by 
descent,  &c.  the  act  of  3  Geo.  l.  c.  18.  was  passed  ;  which  enacts,  that  sales  by  Papists  to  Protestant 
purchasers,  should  not  be  impeached  by  reason  of  any  disability  in  the  vendor,  or  any  person  under 
whom  he  claimed,  unless  the  person  taking  advantage  of  such  disability  should  have  recovered  before 
the  sale,  or  given  notice  of  his  claim  to  the  purchaser,  or  before  the  contract  for  sale,  should  have 
entered  his  claim  at  the  quarter  sessions  and  bond,  fide  pursued  his  remedy.  In  consequence  how- 
ever of  the  act  containing  a  proviso  that  the  act  of  the  11  &  12  Will.  3.,  disabling  Catholics  from 
>urchasing,  should  remain  in  full  force,  a  doubt  arose,  whether  the  act  operated  in  favour  of  Pro- 
icstant  purchases,  incases  where  the  lands  had  been  previously  purchased  by  Catholics;  it  being 
contended  that  Catholics  being  still  restrained  from  purchasing,  they  could  have  no  title  to  the  lands 
they  purchased,  and  consequently  could  make  none  to  Protestant  purchasers.  The  act  however  of 
Geo.  1.  being  passed  for  the  express  purpose  of  securing  purchases  made  by  Protestants,  and  ex- 
pressly enacting,  that  no  sale  for  a  full  and  valuable  consideration  made  to  a  Protestant  by  any 
Catholic  who  was  ggputed  the  owner  of  the  lands,  or  in  receipt  of  the  rents,  should  be  impeached  by 
force  of  certain  recited  acts,  amongst  which  is  the  very  act  of  the  11  &  12  Will.  3,  it  can  hardly 
possibly  be  supposed,  that  the  legislature  meant  the  above  noticed  proviso  to  annul  the  enacting 
[>art,  so  far  as  respected  lands  which  had  been  purchased  by  Catholics  and  afterwards  sold  to  Pro- 
testants, and  yet  such  would  be  the  effect  of  a  literal  and  unrestrained  construction  of  the  pro- 
viso. The  probability  therefore,  is,  that  by  the  proviso  the  legislature  merely  meant  to  say,  that 
as  to  lands  which  they  had  purchased,  Catholics  should  still  be  liable,  till  they  sold  such  lands  to  a 
Protestant  purchaser,  to  the  law  as  it  before  stood.  On  the  construction  too  of  the  above  noticed 
proviso,  see  the  cases  of  Wildgoose  \.  Moore,  1  Atk.  535.  Harrison  v.  Southtote,  ibid.  528.  and 
StVes.  380.  Smith  v.  Read,  1  Atk.  526.  and  Dillon  v.  Dillon,  2 Scho.  &  Lef.  13.;  which  favour  the 
opinion  that  the  act  of  Geo.  1.  protects  Protestant  purchasers,  in  cases  where  the  land  had  been 
previously  purchased  by  Catholics  ;  so  that  there  is  little  doubt  but  that  Protestants  may  safely  make 
such  purchases  where  they  pay  a  full  and  valuable  consideration  for  them.  Upon  the  expression, 
"  full  and  valuable  consideration,"  in  the  act  of  Geo.  1.,  it  may  be  observed,  that  it  is  not  ne- 
cessary to  the  validity  of  a  purchase  by  a  Protestant,  that  the  utmost  value  should  be  given,  but 
merely  that  such  a  fair  and  reasonable  price  should  be  given  as  to  shew  the  reality  and  bond,  fides 
of  the  transaction.  See  Wildgoose  v.  Moore,  cit.  1  Atk.  535.  See  the  act  of  the  30  Geo.  3.  c.  19. 
for  the  further  relief  of  Protestant  purchasers. 
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Regularly  it  is  requisite  that  the  grantee  be  named  by 
njs  names  of  baptism  and  sirname,  and  so  it  is  most  safe  ; 
and  special  heed  must  be  taken  to  the  name  of  baptism, 
for  that  a  man  cannot  have  two  or  more  names  of  baptism, 
as  he  may  of  sirnames.  And  yet  in  some  cases,  though 
the  name  be  mistaken,  the  grant  is  good.  a  As  if  a  grant 
be  to  /.  S.  and  Em  his  wife,  and  her  name  is  Emelin,  b  or 
a  grant  is  made  to  Alfred  Fitzjamcs  by  the  name  of  Ethcl- 
drcd  Fitzjamcs  ;  c  or  a  grant  be  to  Robert  Earl  of  Pembroke, 
where  his  name  is  Henry  ;  or  to  George  Bishop  of  Norwich 
where  his  name  is  John  ;  d  or  a  grant  be  to  a  mayor  and 
commonalty,  or  a  dean  and  chapter,  and  mayor  or  dean  is 
not  named  by  his  proper  name  ;  c  or  a  grant  be  to  /.  S. 
wife  of  IV,  S.  where  she  is  sole  ;  all  these,  and  such  like 
grants,  are  good  ;  for  in  this  case,  the  rule  doth  hold  utile 
per  inutile  non  vitiatur.  f  And  if  one  be  baptized  by  one 
name,  and  after  confirmed  by  another;  yet  a  grant  to  him 
by  his  first  name  is  good.  And  so  also  some  think  of  a 
grant  to  him  by  his  second  name.  Scd  Querc  of  this.  Also 
when  a  bastard  hath  gotten  the  name  by  reputation,  a 
grant  may  be  made  to  him  by  that  name,  and  it  is  good. 

If  a  grant  be  made  to  W.  at  Stile,  by  the  name  of  W. 
at  Gappe  ;  this  is  a  good  grant,  notwithstanding  this 
take. 

Hut  where  a  grant  doth  intend  to  describe  the  person 
of  the  grantee  by  his  proper  name,  and  doth  omit  or  mis- 
take his  Christian  name  or  sirname  ;  in  this  case,  for  the 
most  part,  the  grant  is  void,  unless  there  be  some  special 
matter  to  help  it,  as  in  the  cases  before.  And  yet  if  the 
grant  do  not  intend  to  describe  the  grantee  by  his  known 
name,  but  by  some  other  matter,  there  it  may  be  good  by 
a  certain  description  of  the  person,  without  either  sirname 
or  name  of  baptism.  And  therefore  a  grant  to  the  wife  of 
/.  S.  or  primogenito  filio,  or  to  the  second  son,  or  to  the 
youngest  son,  or  seniori  puero,  or  omnibus  JiMis,  or  jilia.- 
bus  I.  S.  or  omnibus  liberis  I.  S.  or  omnibus  exitibus  I.  S.  or 
to  the  right  heirs  of  /.  S.  or  to  the  next  of  blood  of  /.  S. 
in  these  cases,  grants  made  to  these  persons,  in  these 
words,  are  good  ;  for  the  person  is  certainly  enough  de- 
scribed. And  if  a  lease  be  made  to  /.  S.  for  life,  the  re- 
mainder to  him  that  shall  come  first  to  Pauls  such  a  day, 
or  to  him  that  I.  S.  shall  name  in  three  days  ;  if,  in  these 
cases,  any  one  doth  come  to  Paul'?,  that  day,  or  be  named 
by  /.  S.  within  three  days,  and  the  particular  estate  doth 
so  long  continue  ;  this  is  a  good  grant  of  the  remainder. 
Id  cerium  cst  quod  ccrtum  reddi  potest.  But  if  a  grant  be 
made  *  in  these  words,  viz.  To  four  of  the  parishioners 
of  Dale  ;  or  Deo  Sf  ecclcsicc  de  D.  ;  or  to  two  of  the  sons  of 
/.  S.  and  he  hath  many  sons  ;  or  to  /.  S.  or  W.  S.  in  the 
disjunctive  ;  these,  and  such  like  grants  as  these,  are  ut- 
terly void  for  iucertainty.  And  if  a  gift  or  grant  of  goods 
be  to  the  parishioners  of  Dale  in  these  words  ;  it  seems 
this  is  good  ;  but  if  a  grant  or  gift  of  land  be  made  to  them 
by  these  words,  it  seems  this  is  void.  And  so  also  it  is  of 
a  grant  of  goods  to  the  churchwardens  of  a  parish  ;  this 
is  held  to  be  good  ;  but  otherwise  it  is  of  a  grant  of  land 
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to  them.  A  bastard  is  capable  by  that  name  whereby  he 
is  usually  called  ;  and  therefore  a  grant  to  him  by  that 
name  is  good.  And  a  right  heir,  or  one  that  shall  be 
the  first  issue  of  J.  S.  that  hath  no  child,  is  capable  of  a 
remainder  (r)  by  that  name,  but  of  land  in  possession  he  is 
not  capable  by  that  name  (s).  And  a  bastard,  as  the  re- 
puted sou  of  /.  S.  may  take  by  a  grant  to  /.  S.  and  his  is- 
sue. A  bishop  may  take  by  the  name  of  a  bishop  without 
any  other  name.  But  if  a  grant  be  made  to  the  pa- 
rishioners or  inhabitants  of  Dale,  or  probis  hominibus  de 
Dale,  or  to  the  commoners  of  such  a  waste,  or  to  the  lord 
and  his  tenants  bond  and  free  ;  these  are  not  good  grants  ; 
for  albeit  these  persons  are  capable,  yet  are  they  not  ca- 
pable by  these  names. 

If  there  be  two  grantees,  and  one  of  them  doth  take 
by  the  deed,  it  is  sufficient;  but  if  the  grant  be  to  one  that 
is  no  party  to  the  deed,  and  not  to  the  grantee  himself; 
*n  **"s  case»  albeit  the  grantee  and  he  to  whom  the  grant 
is  made  be  capable  and  never  so  well  described  by  their 
names,  yet  is  the  grant  void  ;  for  no  grant  can  be  made 
but  to  him  that  is  party  to  the  deed,  except  it  be  byway 
of  remainder.  And  therefore  if  a  man  make  a  lease  for 
term  of  life,  and  after  the  lessor  grant  to  a  stranger  that 
the  tenant  for  life  shall  have  the  land  to  him  and  his  heirs  ; 
this  grant  is  void.  JEl  sic  de  similibus.  And  yet  it  seems 
in  some  cases,  if  one  of  the  grantees  be  party  to  the  deed, 
that  another  grantee  that  is  no  party  to  the  deed  may  take 
with  him.  And  therefore  the  case  was.  Robert  gave  the 
reversion  of  lands  which  Agnes  his  wife  did  hold  for  her 
life  to  Stephen  de  la  Moor,  habendum  post  mortem  dictcs 
Aynctu  in  liberum  maritagium  cum  Johanna  filia,  ejttsdem 
lioherii;  in  this  case  it  was  adjudged,  that  albeit  Joan 
were  not  named  before  the  habendum,  yet  that  she  should 
take  in  tail  with  her  husband  (£). 

Touching  this  point  these  things  are  requisite.  1.  That 
the  thing  whereof  the  grant  is  made  be  grantable,  and 
that  both  in  respect  of  the  nature  of  the  thing  itself,  and 
"also  of  his  estate  that  doth  grant  it;  for  in  some  cases,  al- 
beit  the  thing  for  the  quality  of  it  be  grantable,  yet  in  re- 
spect of  the  estate  and  property  that  the  owner  hath  in  it, 
it  is  not  grantable.  2.  That  if  it  be  by  deed,  it  be  suffi- 
ciently distinguished  and  named. 

Amongst  things  that  are  grantable,  some  are  grantable 
*  and  in  their  first  creation,  but  not  transmissible 
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(r)  If  it  is  a  remainder  for  an  estate  of  freehold  or  inheritance,  it  must  be  supported  by  an  estate 
of  freehold  otherwise  it  would  be  void  ab  initie. 

(s)  See  the  case  of  Goodright  v.  White,  2  Bla.  Rep.  1010.  where  a  limitation  to  the  heir  of  I.  S.  was 
held,  on  the  ground  of  evident  intention,  to  give  an  immediate,  present  estate,  and  not  a  contin- 
gent one,  to  the  person  who  was  heir  apparent  of  I.  S.  See  also  the  case  of  Long  v.  Beaumont,  I  P.  W. 
229.  But  these  cases  arose  upon  wills,  and  perhaps  the  s;ime  latitude  of  construction  would  not  be  al- 
lowed in  the  case  of  a  deed  ;  though,  if  certainty  of  description  (or  sufficient  identity  of  the  party)  is  all 
that  is  requisite  in  a  deed  as  well  as  in  a  will,  (and  it  is  conceived  that  in  such  a  case  as  the  above, 
nothing  more  is  necessary) ;  then  there  seems  no  reason  why  such  a  limitation  should  not  be  good  in 
a  deed  as  well  as  in  a  will. 

(t)  Set-  supra,  page  75,  note  (a),  on  the  subject  of  limitations  to  persons  not  parties  to  the  deed, 
or  to  persons  named  in  the  habendum,  and  not  iii  the  premises. 

nor 
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nor  assignable  afterwards.  And  some  are  grantable  at 
first  in  their  original  creation,  and  assignable  over  after- 
wards from  man  to  man  in  infinitum. 

All  things  that  may  be   granted   by  fine,  and  whereof  a  See  Fine, 
fine  may  be  levied,  may  be  granted   over  from  man   to   Numk  6.  part 
man. 

All  the  things  that  are  before  observed  to  be  grantable 
by  or  without  deed  are  grantable  over  from  man  to  man.  terms  ot- 


1.  In  respect 

of  the  "hin^it-   And  therefore  all  corporeal  and   immoveable  things   that   Grants,  supra 
°elft  lie  in  livery,  as  manors,  messuages,  cottages,  lands,  mca-  cap..s.  Numb. 

dows,  pastures,  woods,  and  the  like,  are  grantable  in  fee-  15<  liro<  Vunc 
simple,  for  life,  or  years  at  first,  and  assignable  over  again  l 
at  the  pleasure  of  the  grantee.     Also  trees,  and  emble- 
ments  are  grantable.     And  a  man  may  grant  the  vesture 
or  herbage,  i.  c.    the   grass  of  his  ground   and   not  the 
ground  itself.     And  a  man  that  is  seised  in  fee  of  a  house 
may  give  or  sell  the  timber,  stone,  Sfc.  of  the  house,  and 
the  donee  or  grantee  may  take  it  after  the  death  of  the 

Rent,  services,  donor.     Also  all  incorporeal  things  that  lie  in  grant,  as   prrk.  sect, 
rents,  services,  and  the  like,  are    grantable  over   in  fee-   io:>.    Hro. 
simple,  for  life,  or  years,  and  therefore  rents  or  services   ('™nt'^v!> 
reserved  upon  any  estate,  and  rents  granted  out  of  lands,   j^'i^rk.  s<Vt 
are  grantable  over  in  injlnitum.     And  if  a  man  have  a  rent  91.  g7.  101. 
reserved  on  a  particular  estate  he  may  grant  over  parcel  of  Fitz.  Giant, 
it.     But  a  rent  or  service  suspended  cannot  be  granted.   14;>-  .*--01  RU" 
Neither  can  a  man  grant  a  rent  issuing  out  of  a  rent.     If  per 
a  rent  be  granted  to  me  I  may  grant  it  over  to  a  stranger 
before  I  be  seised  of  it;  and  this  grant  is  good.     But  an 
annuity  it  seems  is  not  grantable  over  after  the  first  crea- 
tion of  it  (u).     And  yet  if  an  annuity  be  granted  to  /.  S. 
and  his  assigns  pro  consilio ;  it  seems  this  annuity  is  grant- 

Advowions,       able  over.   Advowsons  are  grantable  in  fee-simple,  for  life,  stat.  32  H.  8. 
&c>  or  years,  from  man  to  man  in  infinitum.     Also  the  pre    cap.  7.  Perk, 

scntation  to  a  church  before  the  church  is  void,  is  grant-  sect>  90> 
able  ;  but  when  the  church  is  void,  that  turn  is  not  grant- 
able,  for  it  is  then  in  the  nature  of  a   thing  in  action  (to). 
Also  rectories,  and   tithes,  and   portions   of   tithes,    and 
pensions  are  grantable  from  man  to  man  in  infinitum. 

Revcrsionsand  Reversions  and  remainders  are  grautablc  from  man  to  Pcrk.scct.  7: 
remainders.  man  in  fee-simple,  fee-tail,  for  life  or  years.  And  if  I  88.  87. 
have  a  tenancy  for  life  of  three  houses  ;  I  may  grant  the 
reversion  of  two  of  them.  And  if  I  have  the  reversion 
of  three  houses  and  four  acres  of  land ;  I  may  grant  the 
reversion  of  two  houses  and  of  two  acres  of  land.  And  if 
tenant  in  tail  be  of  an  apre  of  land  the  remainder  to  his 
right  heirs,  he  may  grant  over  this  remainder  by  itself; 
and  yet  it  is  such  a  thing  as  the  tenant  in  tail  himself  may 
bar  by  a  common  recovery.  But  if  a  grant  be  of  land  to 
/.  S.  for  years,  the  remainder  to  the  right  heirs  of  /.  D. 
and  /.  D.  is  living ;  this  remainder  is  not  grantable  so  long 


(u)  An  annuity  (unless  the  grantee  is  expressly  restrained  from  assigning)  may  now,  in  most  cases, 
be  considered  as  assignable.  See  Thomas's  Co.  Litt.  1.  449.  n.  9. 

(u>)  And  if  the  advowson  should  be  granted  during  the  vacancy,  such  grant  would  not  include  in  it 
the  right  to  present  to  the  vacant  benefice.  See  Cro.  Eli:.  311.  and  see  Greenwood  v.  The  Bishop  of 
London,  1  Marsh.  301. 
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as  1.  D,  doth  live  («).     Commons  of  pasture,  of  turbary,  common, 
of  fishing,  of  estovers,  are  grantable  in  fee,  for  life,  or 
years,  from  man  to  man  in  iiifinitum.     And  yet  if  a  com- 
mon in  gross  and  without  number  be  granted  to  a  man  and 
*  his  heirs ;  it  seems  this  is  not  grantable  over  to  another      *  P.  239. 
man  (y).     But  if  common  for  a  certain  number  of  beasts 
be  so  granted,  it  seems  the  law  is  otherwise,  and  that  this 
is  grantable  over  in  case  where  the  first  grant  is  to  the 
grantee  only,  and  not  the  grantee  and  his  assigns. 

Offices  are  grantable  at  first;  but  the  great  judicial  offices  Offices, 
of  the  kingdom,  as  the  offices  of  the  lord  keeper,  chief 
justices,  or  chief  baron,  or  of  other  of  the  justices  or  ba- 
rons, and  such  like,  are  not  grantable  over  to  others,  nei- 
ther may  they  be  executed  by  deputies  (z).  But  the  she- 
riff's office,  albeit  it  be  not  grantable  over,  yet  may  it  be 
executed  by  deputy  (a).  The  reversion  of  an  office  is  not  Prerogative, 
grantable  by  a  subject  as  it  is  by  the  king  (b\  yet  a  subject 
may  grant  an  office  habendum  after  the  death  of  the  pre- 
sent officer;  and  this  is  good.  The  inferior  offices  also 
that  are  offices  of  trust,  especially  if  they  concern  the  per- 
son of  the  grantor,  howsoever  they  are  grantable  at  first, 
yet  are  they  not  grantable  over  by  the  officer  to  any  other, 
unless  they  be  granted  to  them  and  their  assigns,  and  of 
this  sort  are  the  offices  of  steward,  bailiff*,  receiver,  sewer, 
chamberlain,  carver,  and  the  like;  neither  may  these  be 
executed  by  deputy  but  where  the  grant  is  so  (c). 

Licences,  and  authorities,  are  grantable  at  first  for  the  Licences,  an- 
livcs  of  the  parties  or  for  years.     But  the  grantees  of  them  thoritics,  &c. 
cannot   assign  them   over.     And    therefore  if  power  be 
given  to  me  to  make  an  award  or  livery  of  seisin ;  I  may 
not  grant  over  this  power  to  another.     And  if  licence  be 
granted  me  to  walk   in  another  man's  garden,  or  to  go 
through  another  man's  ground ;  I  may  not  give  or  grant 
this  to  another. 


(x)  This  being  a  contingent  remainder,  and  having  no  estate  of  freehold  to  support  it,  is  void  nb  initio ; 
and  therefore  can  no  more  he  grantable  after  /.  D.'s  death,  than  in  his  life-time. 

(  y)  2  Roll.  Abr.  45.  contra.  A  common  without  number  in  fee  is  grantable  to  another,  18  E.  4.  84. 
for  the  word  "  heirs"  implies  "  assigns." 

(r)The  act  of  the5thcStf>thErf(t>.  6.  c.  16.  prohibits  the  assigning,  or  granting  over  toothers,  all  offices 
which  concern  the  receipt  of  the  king's  revenue  or  the  administration  of  justice.  On  this  subject, 
see  supra,  page  149,  note  (1). 

(a)  Wherever  one  office  is  incident  to  another,  such  incident  office  cannot  be  separated  from 
the  principal  office ;  and  therefore  it  was  held  that  the  king's  grant  of  the  office  of  county  clerk  was 
void,  it  being  inseparably  incident  to  the  office  of  sheriff.  4  Co.  33. — In  like  manner,  the  office  of 
chamberlain  of  the  King's  Bench  is  inseparably  incident  to  the  office  of  marshal ;  and  therefore   a 
grant  of  the  office  of  marshal,  with  a  reservation  of  the  office  of  chamberlain,  is  void.    Per  Holt,  C.  J. 
*2  Salk.  439. 

(b)  See  the  acts  of  the  50  Geo.  3.  c.  88.  and  52  Geo.  3.  c.  40.  restraining  the  granting  of  certain 
offices  in  reversion. 

(c)  See  accordingly  15 r.  Abr.  Deputy,  pi.  9.    The  office  of  filazer  is  not  grantable  or  assignable  over 
because  it  is  an  office  of  trust.     Vin.  Abr.  Grants  (H.  1.)  pi.  4. — See  more  amply  who  may  assigti 
his  office.     Com.  Dig.  Office  (C.)— by  whom  offices  shall  be  granted. — Vin.  Abr.  Offices  (A.) — as  to 
the  grants  of  offices  by  ecclesiastical  persons,  see  Bac.  Abr.  Offices  (D.)  and  1  Burr.  219,  the  case  of 
Sir  John  Trclitwney  v.  Bishop  of  Winchester,  where  the  Court  were  unanimously  of  opinion,  that  an 
office  and   fee,  which  existed  before   the  first  of  Eliz.  is  not  within  the  statute  of  1  Eliz.  c.  19.  but 
inay  be  granted  since,  precisely  in  the  same  manner  in  which  it  was  granted  before. 


A  baro 
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Possibilitief .          A  bare  possibility  of  an  interest  which  is  incertain  is  QO.  4.  66.  5. 
not  grantable.     And  therefore  if  one  have  a  term  of  years  24.  Dicr  244. 
in  land,  and  by  his  will  devise  it  to  /.  S.  for  his  life,  and  Co.  10.  51. 
afterwards  to  me  for  the  residue  of  the  years;  or  devise  it 
to  /.  S.  if  he  live  so  long  as  the  term  shall  last,  and   if  he 
die  before  the  term  end,  the  remainder  to  me ;  in  these 
cases,  so  long  as  /.  6'.  doth  live,  I  cannot  grant  over  tins 
possibility  (d).     So  if  a  lease  be  made  to  me  and  my  wife 
for  life,  the  remainder  to  tbe  survivor   of  us;  I  may  not 
grant  this  remainder  over  to  another  man  (c).     But  such 
a  possibility  being  coupled  with  some  present  interest  is 
grantable  over.     And  therefore  if  A.  have  four  houses  in 
execution  upon  a  statute,  and  by  course  of  time  it  will  en- 
dure thirteen  years,  and  after  two  of  tbe  houses  are  evicted 
by  elcyit  for  fifteen  years  ;  in  this  case  he  that  hath  this 
execution  upon  the  statute  may  assign  over  his  interest  in 
these  two  houses,  for  after  the  execution  by  the  elcgit  is 
satisfied,  A.  shall  have  the  two  bouses  again    until  lie  be 
satisfied.     The  lord  cannot  grant  the  wardship  of  the  heir  Perk .  sect.  DO. 
of  his  tenant  whilst  the  tenant  is  living. 

Those  things  that  are  inseparably  incident  to  others,  are  i  E.  4.  10. 
*  P.  240.      n°t  *  grantable  without  the  thing  to  which  they  are  so   in- 

Incidents.          cident  and  belonging.     And  therefore  a  court  baron,  which  1'crk.  *;  <  t. 

is  evermore  incident  to  a  manor,  is  not  grantable  without  lot.  5  II.  7. 7. 
the  manor  itself:  common  appendant  to  land,  is  not  grant- 
able  without  the  land  itself  to  which  it  doth   belong :  and 
common  of  estovers  appendant  to  a  house,  is  not  grantable 
without  the  house  itself  to  which  it  doth  belong. 

Suspended  A  rent,  service,  or  other  tiling,  whilst  it  is  wholly  in  if, IT.  7. -1. 

things.  suspense,  is  not  grantable.     And  therefore  if  the  lord  dis-  Vo.  super  Lii. 

seise  the  tenant  or  the  tenant  infeoff  the  lord  upon  coudi-  "',14>    liro- 

,v  •     Grant,   173. 
tion  ;  the  lord  cannot  grant  over  the  seigniory  during  this  ]»Crk.  sect.  U8 

suspension.  But  if  one  have  a  rent  in  fee  out  of  my  land,  09. 
and  he  purchase  the  same  land  for  life  or  years ;  in  this 
case,  it  seems  the  rent  is  grantable  even  whilst  the  estate  of 
the  land  doth  continue.  So  if  the  tenant  make  a  lease  for 
years  or  life  of  the  tenancy  to  the  lord  ;  in  this  case,  the 
lord  may  grant  the  seigniory  notwithstanding.  And  yet  if 
the  tenant  make  a  lease  to  another  man  for  life,  and  the 
lord  grant  the  seigniory  to  this  tenant  for  life  in  fee ;  in 
this  case,  it  seems  the  grantee  of  the  seigniory  cannot 
grant  it  over,  because  it  was  never  in  csse. 

Franchises.  Franchises,    as  views    of  frank   pledge,    perquisites   of 

courts,  leets,  conusance  of  pleas,  fairs,  markets,  goods 
of  felons,  waifs,  estrays,  hundreds,  ferries,  or  passages, 
warrens,  and  the  like,  are  grantable  over  from  man  to 
man,  in  fee,  for  life,  or  years,  in  injinitum  (/). 

(d)  These  possibilities  or  vested  remainders  in  terms  of  years,  or  other  chattel  interests  are  every 
day  assigned,  and  no  doubt   is  entertained  of  the   validity  of  such  assignments.     And  there  is,  it  is 
conceived,  great  reason  to  contend,  that  even  contingent  interests  in  terms  of  years  and  other  chat- 
tel interests  may  be  transferred  at  law.    See  Treatise  on  Marriage  Settlements,  page  54. 

(e)  See  last  note. 

(/)  If  the  King  grants  liberties  toJ.S.  he  cannot  grant  them  over.  Nor  he  who  has  liberties  in 
gross  by  prescription,  ns  a  hundred,  Sfc.  cannot  grant  them  over.  15r.  Abr.  Franchises,  pi.  38.  cites 
6  E.  2.— See  further  in  Yin.  Abr.  Franchises  (A.  2.)  See  more  amply  as  to  the  nature  of  franchises 
and  their  incidents,  and  therein  more  particularly  as  to  the  privileges  of  a  county  palatine,  the  cin- 
que ports,  and  corporations,  iu  Com.  Dig.  Franchises.  2B1.  Com.  37.  Wood's  Inst.  205. 

Things 
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Things  in  action,  and  things  of  that  nature,  as  causes  of  Things  in  ac- 
suit,  rights  and  titles  of  entry  are  not  grantablc  over  to  tion- 
strangers  but  in  special  cases.  And  therefore  if  a  man 
have  disseised  me  of  my  land  or  taken  away  my  goods  ;  I 
may  not  grant  over  this  land,  or  these  goods,  until  I  have 
seisin  of  them  again.  Neither  can  I  grant  the  suit  which 
the  law  doth  give  to  me  for  my  relief  in  these  cases  to 
another  man.  So  if  I  make  a  feoffment  to  another  man, 
on  condition  that  if  I  do  such  a  thing,  I  shall  have  the 
land  again  ;  in  this  case  I  may  not  before  or  after  the  time 
of  performance  of  the  condition  grant  over  the  condition 
to  another.  But  all  these  things  I  may  release  to  the  par- 
ties themselves,  for  it  is  a  maxim  in  law,  that  every  right, 
title,  or  interest  in  prescnti  or  in  fnturo,  by  the  joint  act 
of  all  them  that  may  claim  any  such  right,  title,  or  inte- 
rest, may  be  barred  or  extinguished.  And  in  some  cases  a 
grantee  of  a  reversion  may  take  advantage  of  a  condition 
annexed  to  an  estate  for  life  or  years.  If  a  man  owe  me 
money  on  an  obligation,  or  the  like ;  I  cannot  grant  this 
debt  to  another ;  but  I  may  grant  a  letter  of  attorney^to 
another  man  to  sue  for  it  and  receive  it,  or  I  may  grant 
the  writing  itself  to  another,  and  he  may  cancel  it  or  give 
it  to  the  obligor.  A  presentation  to  a  church,  after  the 
church  is  become  void,  is  not  grantable,  for  it  is  in  the 
nature  of  a  thing  in  action.  And  if  a  man  take  my  goods 
from  me,  or  from  another  man  in  whose  hands  they  are, 
or  1  buy  goods  of  another  man  and  *  suffer  them  [to  *P.  241, 
remain]  in  his  possession,  and  a  stranger  taketh  them  from 
him ;  it  -seems  in  these  cases,  I  may  give  the  goods  to  the 
trespasser,  because  the  property  of  them  is  still  in  me  (g). 

Trusts  and  confidences,  which  are  personal  things,  for  Personal 
the  most  part  are  not  grantable  over  to  others.  And  hence  tilings, 
it  is  also  that  offices  of  trust  and  confidence  are  not  grant- 
able  over  but  in  some  special  cases  where  they  are  granted 
to  a  man  and  his  assigns;  or  where   they  are  granted  to  a 
man  and  his  heirs.     And  hence  it  is  also  that  a  wardship 
by  reason  of  a  term  in  socage,  which  by  the  law  is  given 
to  the  next  of  kin,  is  not  grantable  over  to  any  other  per- 
son by  the  guardian  in  socage. 

Some  things  are  so  entire  that  they  cannot  be  severed  by  Entire  things, 
grant.     And  therefore  if  a  man  hold  three  acres  of  land  , 

of  me  by  twelve  pence  rent,  and  I  grant  the  services  of 
the  third  acre,  this  is  void  ;  and  he  shall  have  all  or  none, 
*ft5r  I  cannot  sever  the  tenure.  Bat  if  a  man  hold  land  of 
me  by  homage,  fealty,  escuage,  and  a  certain  rent ;  in 
this  case  I  may  grant  the  rent  and  keep  the  seigniory. 

A  villain  is  grantable  for  life,  or  years  ;  and  if  the  villain  Villains, 
during  the  estate  of  the  grantee,  purchase  land  in  fee,  the 
grantee  shall  have  it  for  ever  as  a  perquisite  albeit  he  have 
but  an  estate  for  life  in  the  villain  itself  ( /t). 

(g)  As  to  a  grant  or  assignment  of  chosen  in  action,  see  supra,  page  98,  note  (q).  and  see  further  Vin. 
Abr.  Assignment  (IJ.)  (D.)  Grant  (G.)  Bac.  Abr.  Grant  (1).  l.)~ 

(A)  Yet  the  villain  may  purchase  some  kind  of  inheritances  in  fee-simple,  which  the  lord  of  the 
villain  cannot  have ;  as  a  common  nans  number,  a  corrody,  $c. — Co.  Lit.  117.  a. — For  the  doctrine 
of  villcnage  see  Co.  Lit.  116  to  141. — Mr.  llargrave's  argument  in  Somersett's  case,  ami  Mr.  Estwick's 
considerations  on  that  case. 

All 
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Chattels  real  All  chattels  real  and  personal,  regularly  are  grantablc 
and  personal,  from  man  to  man  in  infinitum,  as  leases  for  years,  be  they 
present  or  future,  wardships  of  tenants  in  capite,  or  by 
knight's  service,  trees,  oxen,  horses,  plate,  household  stuff, 
and  the  like.  Also  trees,  grass,  and  corn,  growing  and 
standing  upon  the  ground,  fruit  upon  the  trees,  wool  upon 
the  sheeps  back,  is  grantable. 

Distress.  If  a  man  sell  me  ten  load  of  wood  in  his  wood  to  be 

taken  by  his  assignment ;  or  sell  me  three  acres  of  wood 
towards  the  north  side  of  the  wood  ;  by  this  grant,  in  these 
words,  I  have  such  an  interest  as  is  grantable  over.  If  I 
make  a  lease  by  deed  of  a  house  to  another,  and  therein  it 
is  agreed  between  us,  that  if  the  rent  be  not  paid  me  by 
such  a  time  I  shall  enter  into  the  house,  and  take  and  sell 
the  goods  there  as  mine  own  to  pay  the  rent;  it  seems  this 
is  a  good  grant  of  the  goods,  and  that  I  may  do  according 
to  the  agreement.  And  if  one  that  doth  hold  land  of  me, 
grant  to  me  by  deed  indented  that  I  shall  distrain  for  my 
service  in  all  his  land,  this  is  a  good  grant. 

Money.  A  man  may  give  or  grant  money,  as,  if  I  deliver  one 

money,  on  condition  that  if  he  assure  me  of  such  land,  he 
shall  have  it,  otherwise  that  he  shall  re-deliver  it  to  me 
again,  in  this  case,  if  he  make  the  assurance  he  shall  have 
the  money,  if  not,  I  may  have  an  account  for  it. 
Ferte  natv.ro:.         Such  things  as  are  ferae,  naturae  as  conies,  hares,  deer, 

and  such  like,  are  not  grantable  at  all  (i). 
Tithes.  A.  parson  of  a  church  may  grant  his  tithes  for  years, 

and  yet  they  are  not  in  him  (k). 

Deeds.  A.  man  may  give  or  grant  his  deeds,  i.  c.  the  parchment, 

*  P*.  242.  paper  and  wax  *  to  another  at  his  pleasure,  and  the  grantee 
may  keep  or  cancel  them.  And  therefore  if  a  man  have  an 
obligation  he  may  give  or  grant  it  away,  and  so  sever  the 
debt  and  it.  So  tenant  in  fee-simple  may  give  or  grant 
away  the  deeds  of  his  land ;  and  the  executor  in  the  first 
case,  and  the  heir  in  the  last  case,  hath  no  remedy.  But 
a  tenant  in  tail  of  land  cannot  give  or  grant  any  of  the 
deeds  belonging  to  the  land  intailed  no  more  than  the  land 
Apparel.  itself.  One  may  give  or  grant  apparel,  and  it  is  said  if  one 

make  apparel  for  another,  and  put  it  upon  him  to  use  and 
wear,  this  is  a  gift  or  grant  of  the  apparel  itself  (/). 


CHAP.  xn. 

Dier,58.  Plow. 
142.  147. 
Perk.  sect.  91. 
Dicr,  3(>.'i. 
Perk.  sect.  90. 


Co.  5.  24. 


Fitz.  Baire, 

230. 


Fitz.  Grant,  6- 
Fitz.Done,  11. 


Bro.  Done,  34. 
Perk.  sect.  90. 

Co.  super  Lit. 
232.  Trin.    3« 
El.  B.  It.     2.5 
H.  8.5.     1H. 
7.  Dove's  case. 


1H.  4.  31. 
Fit/..  Barre 

179. 


(i)  A  man  may  be  invested  with  a  qualified,  but  not  an  absolute  property,  in  creatures  that  arc 
ferte\naturce,  l.  Either  per  industriam,  by  reclaiming  and  making  them  tame  by  art,  industry,  and  edu- 
cation ;  or  by  so  confining  them  within  his  own  power  that  they  cannot  escape,  and  use  their  natural  li- 
berty :— 2.  Or  propter  impotentium,  on  account  of  the  inability  of  the  animals,  as  when  birds  build  in 
my  trees,  or  conies  breed  in  my  ground  : — 3.  Or  propter  privikgium,  where  a  man  has  the  privilege 
of  hunting,  taking,  or  killing  animals  in  exclusion  of  other  persons.— 2  Bl.  Com.  391.— See  further  as 
to  the  nature  of  property  in  animals  fera;  nature,  and  what  remedy  may  be  had  against  persons  un- 
lawfully destroying  or  stealing  them,  in  1  Hal.  Pleas  of  the  Crown,  512.— 1  Hawk.  PI.  c.  94.  cap.  33. 


and  Vin.  Abr.  tit.  Fmc  Natura: 

(fc)  A  parson  cannot  grant  his  tithes  for  longer  than  his  own  life,  unless  the,  grant  is  confirmed  by 
the  patron,  bishop,  and  ordinary.  But  sec  further  on  this  subject  in  the  chapter  on  Leases. 

(i)  Not,  it  is  conceived,  unless  such  was  the  intention. — In  the  case  of  livery  servants  the  master, 
it  is  conceived,  may  resume  the  livery. 


If 


CHAP.  Xll. 
Perk.  sect.  90. 

Fitz.  Grant  40. 
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22  E.  4.  37. 
Perk.  sect.  91. 


Co.  4.  64. 


Co.  6.  Sir  G. 
Curson's  case, 
Co.  l.  Alton- 
wood's  case. 

Co.  1.  147.10. 
48,  49.     Lit. 
chap.  Confir- 
mation. 


" 


Co.  1.  147. 


If  one  grant  to  another  all  the  wool  of  his  sheep  for  seven  Wool. 
years  ;  this  is  a  good  grant  (m). 

If  one  being  a  parson  give  to  another  all  the  wool  he 
shall  have  for  tithe  the  next  year  ;  this  is  a  good  grant  (w). 

If  one  grant  to  another  his  horse  or  his  cow  in  the  dis-  incertainty. 
junctive;  this  is  a  good  grant  notwithstanding  this  incer- 
tainty, and  the  donee  shall  have  election  and  by  that  make 
the  grant  good  (o). 

Any  estate  that  a  man  hath  in  fee-simple,  fee-tail,  for  2.  In  respect 
life,  or  years,  in  any  lands,  fyc.  or  any  rent,  or  profit  ap-  of  the  estate, 
prender  out  of  the  same,  is  grantable  from  man  to  man  in  p™ 
injlnitum.  And  he  that  hath  any  such  estate  of  any  lands  ^  grantor. 
may  charge  it  with  any  rent  or  profit,  to  be  taken  out  of 
it,  as  long  as  the  estate  of  the  land  doth  last.  But  an  es- 
tate at  will  is  not  grantable  over  (p).  And  if  an  estate  be 
made  to  a  man  and  his  heirs  without  the  word  assigns,  yet 
he  may  assign  it  at  his  pleasure,  for  assigns  is  included 
within  heirs. 

An  Interesse  termini,  i.  e.  a  lease  for  years  to  commence 
in  futuro,  is  grantable  before  the  term  doth  begin  ;  whe- 
ther it  be  a  lease  of  the  land  itself,  or  any  rent  or  other 
profit  out  of  it. 

The  interest  or  estate,  that  a  man  hath  by  extent  is  as- 
signable from  man  to  man  at  pleasure. 

The  reversion  upon  an  estate  tail  is  grantable  :  and  yet 
the  tenant  in  tail  in  possession,  by  the  suffering  of  a  com- 
mon recovery,  may  bar  him  in  reversion  of  any  fruit  of 
it. 

If  an  estate  be  made  of  land  upon  condition,  as,  if  A. 
make  a  feoff  men  t  to  B.  on  condition  that  if  A.  pay  twenty 
pounds  he  shall  have  the  land  again;  in  this  case,  A.  and 
B.  together  may  at  any  time  before  the  performance  of  the 
condition  join  together  and  grant  this  land,  or  charge  it 
with  any  rent,  fyc.  and  this  will  be  good  ;  for  it  is  a  maxim 
in  law,  fee-simple  land  may  be  charged  one  way  or  other. 
And  in  this  case,  B.  may  grant  over  his  estate  alone  ;  but 
it  will  be  subject  to  the  condition.  And  if  B.  grant  a  rent 
out  of  the  land  to  a  stranger,  and  after  the  condition  is 
performed  and  the  feoflbr  enter  ;  in  this  case  he  shall  avoid 
the  rent.  But  in  this  case  A.  cannot  grant  ;  for  he  hath 


(m)  A  man  cannot  grant  a  thing  of  which  he  is  not  the  owner,  either  actually  or  potentially,  at  the 
time  of  the  grant ;  that  is,  he  must  either  be  possessed  of  the  very  thing  granted,  or  lie  must  be  pos- 
sessed of  something  from  which  the  thing  granted  may  arise  or  proceed.  Thus  he  must  be  either 
possessed  of  wool  severed  from  the  sheep,  (which  is  a  case  of  actual  ownership)  or  he- must  be  pos- 
sessed of  the  sheep  from  which  the  wool  is  to  arise  for  the  ensuing  seven  years,  which  is  a  case  of  po- 
tential ownership  :  therefore  where  the  grantor  has  neither  an  actual  or  potential  ownership  at  the  time 
of  the  grant,  such  grant  is  void — as  if  a  man  grants  all  the  wool  that  shall  grow  upon  the  sheep  he  may 
buy  hereafter,  this  is  a  void  grant.  See  Grantham  v.  Hawley,  Hob.  132.  But  in  certain  cases  a  grant 
may  become  good  where  the  grantor  has  neither  an  actual  or  potential  interest  at  the  time  of  the  grant, 
as  if  he  grant  a  lease,  by  indenture,  of  lands  in  which  lie  has  no  interest,  and  afterwards  purchase^ 
the  lands,  the  lease  will  become  good  by  way  of  estoppel.  But  this  will  be  more  fully  noticed  in  the 
chapter  on  Leases. 

(n)  That  is,  if  it  is  the  tithe  wool  of  a  living  of  which  he  is  actually  then  the  incumbent. 

(o)  See  accordingly  i  Wood.  668,  9.  and  further  what  things  may  be  granted,  Vin.  Abr.  Grants 
(D).     Com.  Dig.  Grant  (C). 
'    (p)  Q«cr!/»  ailtl  see  the  case  of  James  v.  Deanc,  11  Ves.  383. 
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nothing  but  a  possibility  (</).  If  one  infeoff  divers  to  the 
use  of  his  son  and  heir  upon  condition,  and  before  the 
time  of  performance  of  the  condition  the  father  and  son 
join  to  grant  or  charge  the  land,  this  is  a  good  grant  or 
charge. 

P.  243.  If  the  tenant  in  tail,  and   he  that    is  next  in  remain- 

der in  fee,  join  in  the  grant  of  a  rent  charge  in  fee,  and 
after  the  tenant  in  tail  doth  die  without  issue  ;  in  this  case 
this  is  a  good  grant  and  charge  against  him  in  remainder  (?•). 
And  if  A.  doth  bargain  and  sell  land  to  B.  by  indenture, 
and  before  inrolment  they  do  join  to  grant  a  rent  charge 
to  C.  by  deed  ;  in  this  case  this  is  a  good  charge  and  grant, 
whether  there  be  any  inrolment  or  not.  And  so  if  donor 
and  donee  in  tail  grant  a  rent  charge  out  of  the  land,  and 
then  the  donee  die  without  issue ;  in  this  case,  the  grant  is 
good  to  bind  the  donor  (s). 

If  land  be  granted  to  two  men  and  to  the  heirs  of  their 
two  bodies  begotten;  in  this  case,  albeit  they  have  several 
inheritances  after  their  death,  yet  neither  of  them  can 
grant  away  his  estate  after  his  life;  for  they  are  divided 
only  in  supposition  of  law. 

One  coparcener  of  a  seigniory  may  grant  his  part  to  a 
stranger. 

If  two  joint-tenants  be  of  a  plow  land,  and  one  of  them 
doth  grant  to  a  stranger  common  of  pasture  for  beasts 
without  number,  to  be  taken  in  the  same  land ;  this  is 
void. 

Joint-tenants.  If  two  joint-tenants  be  of  a  reversion,  and  one  of  them 
grant  the  whole,  this  is  void  for  a  moiety.  If  a  man 
grant  or  charge  that  which  is  none  of  his,  and  that  wherein 
lie  hath  no  property,  it  being  in  the  grantee,  or  a  stran- 
ger ;  the  grant  is  void.  And  therefore  if  a  man  grant  a 
rent-charge  out  of  the  manor  of  Dale,  or  grant  a  rever- 
sion of  land,  and  in  truth  the  grantor  hath  nothing  in  the 
manor  of  Dale,  or  in  the  land  ;  in  this  ease  the  grant  is 
void.  And  albeit  the  grantor  doth  afterwards  purchase 
the  manor,  or  the  land,  yet  this  will  not  make  the  grant 
good.  But  if  the  grant  be  by  fine,  or  by  indenture,  there 
Estoppel.  in  some  cases  it  shall  be  good  by  way  of  estoppel  (t).  And 
in  this  case,  albeit  the  party  recite  that  it  is  his  own,  yet 
this  will  not  mend  the  case.  And  therefore  if  a  man  re- 
cite that  he  hath  a  rent  of  ten  pounds  a  year,  and  then 
grant  five  pounds  a  year  parcel  of  it;  in  this  case,  if  he 
have  no  such  rent  the  grant  is  void. 


Co.  super  Lit 
45.     Co.  10. 
48,  49. 


Co.  super  Lit, 
1H3. 


Perk.  sect.  73. 

Perk.  §cct. 
103. 


Perk.  sect.  80. 
I'crk.  sect.  05. 
Dier,  1«.  33. 


(9)  Query  of  this,  it  being  a  possibility  coupled  with  an  interest?  And  see  supra,  page  239,  note  (d). 
u  a  person  seised  in  fee  makes  a  lease  for  years  upon  condition,  and  afterwards  grants  away  the  re- 
version, the  grantee  of  the  reversion  shall  in  some  cases  have  the  benefit  of  the  condition  :  see  supra, 
page  140,  note(y). 

•  (r)  When  tenant  in  tail  in  remainder  makes  a  grant  of  the  estate,  this  grant  is  not  void  by  his  death, 
out  only  voidable;  otherwise  it  is  of  a  tiling  granted  out  of  an  entailed  estate,  as  of  a  rent  granted  out 
of  land  intailed  ;  this  grant  is  void  by  the  death  of  the  grantor  (tenant  in  tail),  and  the  same  cannot 
be  made  good  after.— Arg.  i  Buls.  32.  Walter  v.  Bould. 

(s)  That  is,  to  bind  any  interest  which  remained  in  the  donor  after  making  the  gift  in  tail. 

(I)  It  would  appear  that  an  indenture  will  not  operate  as  an  estoppel  in  the  grant  of  an  estate  of 
freehold ;  but  it  will  in  the  case  of  a  demise  for  a  term  of  years.  See  Chapter  on  Leases. 

A  shepherd, 
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A  shepherd,   bailiff,   or  parker,  cannot  give  or  grant  Servant. 
away  the  goods  of  his  master  without  authority.     And  yet 
it  seems  the  servant  of  a  taverner  or  mercer  may  give  or 
grant  his  master's  wine  or  wares  (w).     And  if  a  wife  give  Husband  and 
or  grant  the  goods  of  her  husband;  this  is  a  good  gift  or  wife. 
grant  until  the  husband  disagree  to  it,  and  by  his  agree- 
ment it  is  made  good  for  ever. 

If  a  man  have  a  lease  for  years  of  land,  and  make  a 
lease  for  life  of  it,  or  charge  it  for  longer  time  than  the 
lease  for  years  doth  last  ;  in  this  case,  the  grant  is  good 
for  so  long  as  the  lease  for  years  doth  last  and  no  longer. 
But  if  he  make  a  lease  for  life  and  give  livery  of  seisin,  he 
doth  forfeit  his  estate. 

Regularly  a  man  cannot  grant  or  charge  that  which  is 
not  in  his  own  possession,  albeit,  he  have  a  right  to  it: 
an(j  therefore  if  a  man  be  disseised  of  his  land,  and  be- 
fore he  hath  entered  into  or  *  recovered  the  land,  he  doth  *  P.  244. 
grant  or  give  the  land,  or  his  right  to  the  land,  to  a  stran- 
ger, or  grant  a  rent-charge  out  of  the  land  to  a  stranger  ; 
in  these  cases,  the.  grants  are  not  good.  And  yet  such 
grants  by  fine  may  be  good  by  way  of  estoppel  (x).  And  Estoppel. 
by  a  release  also  the  right  may  be  extinct.  But  if  one 
hath  a  reversion  upon  an  estate  for  life,  and  he  grant  a 
rent  issuing  out  of  this  land  ;  in  this  case  the  grant  is  good, 
and  the  charge  shall  fasten  upon  the  land  after  the  estate 
of  the  tenant  for  life  is  ended.  And  if  a  man  grant  com- 
mon, or  rent,  notwithstanding  that  a  stranger  take  the 
rent  or  use  the  common  at  the  time  of  the  grant,  yet  this 
grant  is  good  ;  for  a  man  cannot  be  •  out  of  possession  of 
these  things  but  at  his  pleasure.  And  if  a  lease  for  years 
|)C  mat|e  to  me  i  may  trrant  away  my  estate  before  my 

.     ,  ..'  ,  J  \ 

entry.     And  it  the  lease  be  to  begin  at  a  day  to  come  ;  I 

may  assign  over  my  interest  before  the  day  come  ;  for  in 
this  case  the  interest  is  in  me  from  the  time  of  making  of 
the  lease.  Also  I  may  give  or  sell  my  goods  that  I  have 
not  in  possession  ;  and  therefore  if  a  man  take  my  goods 
ou^  °f  mine  or  another  man's  possession,  I  may  afterwards 
give  or  grant  these  goods  to  him  or  another  man,  and  this 
grant  or  gift  is  good. 

A  lessor  cannot  give  or  grant  the  trees  growing  on  the  Tenant  for 
ground  of  his  lessee  for  life,  or  years,  without  the  licence  life. 
of  the  lessee  ;  except  they  be  first  cut  down  by  the  lessee  Trees. 
or  some   other,    for   then  he    may.      And  if    there    be 
lessee  for  life,  and  the  lessor  give  the  trees  growing   on 
the  ground,  and  after  the  lessee  for  life  dieth;  in  this  case 
the  doaee  cannot  take  them  ;  for  that  at  the  time  of  the 
gift  a  property  of  them  was  in  the  lessee.     But   if  a  te- 
nant in  fee-simple  give  or  grant  the  houses  standing,  or 
trees  growing,  on  the  ground  he   hath  in  his  possession  ; 
in  this  case,  the  grantee  or  donee  may  take  them  after  the 
death  of  the  grantor;  and  that,  albeit  they  be  not  cut  or 
taken  down  before  his  death.    And  yet  if  the  tenant  in  tail  Tenant  in  tail. 


(tc)  See  accordingly  Vin.  Abr.  Grants  (H.  9.)  pi.  4. 

(x)  It  is  said  that  a  fine  of  lands  by  a  disseisee  to  a  stranger,  operates  for  the   benefit  of  .the  ^dis- 
eeisor,  and  not  of  the  couusee  :  see  supra,  page  14,  latter  part  of  note  (t). 
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give  or  grant  the  trees  growing  upon  his  intailed  land,  and 
the  donor  die  before  the  trees  be  cut;  in  this  case,  the 
donee  or  grantee  cannot  cut  them  afterwards.  Howbeit 
if  such  a  tenant  in  tail  give  or  grant  his  emblements  of 
corn  growing  on  the  ground;  the  donee  may  cut  and  take 
them  after  the  death  of  the  tenant  in  tail  (y).  And  if  the 
tenant  in  tail  give  or  grant  his  trees,  and  die  before  they 
be  cut,  and  afterwards,  before  the  issue  in  tail  enter  into 
the  land,  the  donee  or  grantee  cut  them  and  take  them 
away ;  in  this  case,  the  issue  in  tail  can  bring  no  action 
of  trespass  against  the  donee,  or  grantee,  for  the  trees : 
but  perhaps,  if  the  trees  be  not  removed  off  the  ground, 
he  may  take  them  (2). 

If  two  coparceners  be  of  an  advowson,  and  the  one 
doth  present,  and  then  he  doth  grant  the  next  presenta- 
tion; this  is  a  good  grant,  but  by  this  grant  doth  pass  the 
next  he  hath  to  grant,  for  his  companion  must  have  the 
next  (a).  So  if  one  be  seised  in  fee  of  an  *  advowson, 
and  he  hath  a  wife,  and  he  grant  the  third  presentation ; 
this  is  a  good  grant,  but  it  shall  be  taken  for  the  third  he 
may  grant,  which  is  the  fourth,  for  the  wife  is  to  have  the 
third  for  her  dower. 

If  a  man  have  granted  a  thing  once,  he  cannot  after-  Perk, 
wards  grant  it  again  (A).  And  therefore  if  a  man  give  or 
grunt  me  a  horse  first  by  word  of  mouth,  and  after  grant 
him  to  me  by  deed  ;  this  second  grant  is  void  ;  and  there-  gect  10!J 
fore,  if  there  be  any  fault  in  this  grant  in  writing,  it  is  not 
material.  And  if  a  man  grant  to  me  common  of  pasture 
without  number  in  his  ground,  and  after  make  the  like 
grant  to  another ;  this  second  grant  is  void  as  to  me,  al- 
beit it  be  good  against  the  grantor.  And  if  one  grant  the 
next  presentation  to  a  church  alter  the  death  of  the  pre- 
sent incumbent,  and  after  grant  the  same  to  another ;  or 
make  a  lease  of  land  to  one  for  ten  years,  and  after  make 
a  lease  of  the  same  land  to  another  for  the  same  ten  years ; 
or  give  a  horse  to  one,  and  after  give  the  same  horse  to 
another  ;  in  all  these  cases,  the  second  grant  is  void.  But 
if  the  first  grant  or  gift  be  only  of  part  of  the  thing  granted 
afterwards,  or  of  part  of  the  time  only,  the  second  grant 


sect. 

:3.t>.  r>..o. 

** 


(y)  And  where  there  is  no  grant  of  them,  if  tenant  in  fee,  or  in  tail,  die  after  sowing  the  corn,  and  be- 
fore severance,  his  executor  or  administrator  shall  have  the  emblements  as  the  chattels  of  the  testator. 
So  everyone  who  has  an  uncertain  interest,  if  his  estate  determines  by  the  act  of  God  before  sever- 
ance  of  the  corn,  shall  have  the  emblements,  or  they  go  to  his  executor  or  administrator.  Co.  Lit. 
55.  b.— See  fully  as  to  the  nature  of  embltments,  and  who  shall  have  them—  '2  Bl.  Com.  122.  403. — 
Com.  Dig.  (Biens  G.)— Yin.  Abr.  Emblements  (A.)— 3  Atk.  16.— and  as  to  a  devise  of  them,  see 
the  chapter  on  Testaments. 

(z)  It  is  conceived  that  if  the  grantee  cut  them  after  the  death  of  the  tenant  in  tail,  though  before 
the  entry  of  the  issue  in  tail,  that  the  issue  might  maintain  a  special  action  on  the  case,  or  perhaps  an 
action  of  trover. 

(a)  Parceners  seised  of  an  advowson  may  join  in  a  presentation  :  but  if  they  cannot  agree  to  pre- 
sent, the    law  gives  the  first    presentation  to  the  eldest ;  and  this  privilege  shall  descend  to  her 
issue,  and  her  assignee  shall  have  it ;  and  so  shall  her  husband,  who  is  tenant  by  the  curtesy. — Co.  Lit, 
ICG.  b.  186.  b.     See  more  amply  in  Com.  Dig.  Esglise(H.  3}— Yin.  Abr.  Presentation  (G.  a.)    In 
the  case  of  joint-tenants  or  tenants  in  common   of  an  advowson,  if  they  cannot  agree   in  presenting,, 
the  ordinary,  after  six  months,  may  present  by  lapse.    And  see  further  on  the  subject,  1  Thtwas'a 
Co.  Litt.  735. 

(b)  A  second  grant  of  the  same  thing  to  the  same  person  by  the  same  person,  and  reciting  the  for- 
mer grant,  must  not  be  pleaded  as  a  grant,  but  as  a  confirmation.    Plow.  Com.  397. 
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will  be  good  for  the  overplus.  And  therefore  if  one  be 
seised  of  a  manor,  and  demise  ten  acres  of  the  demesne 
to  one  for  ten  years,  and  after  demise  the  whole  manor  to 
another  for  twenty  years ;  this  is  a  good  grant  for  the  over- 
plus of  the  manor  besides  the  ten  acres,  presently ;  and 
for  the  whole  manor,  for  the  last  ten  years.  So  if  the 
second  grant  be  to  begin  after  the  first  is  determined  ;  it 
is  good.  And  if  the  second  be  such  as  may  be  satisfied 
and  not  impeach  the  former,  both  shall  stand  good.  And 
therefore  if  one  that  hath  an  ad  vow  son,  grant  the  next 
presentation  to  one,  and  after  he  doth  grant  the  next  pre- 
sentation to  another,  and  doth  not  say  [after  the  death  of 
the  incumbent;]  in  this  case  the  second  grant  is  good,  and 
the  grantee  thereby  shall  have  the  second  avoidance  after 
the  death  of  the  present  incumbent  (c). 

By  the  grant  of  an  acre  of  land  or  of  any  other  thing, 
by  the  name  whereby  it  is  called,  the  reversion  of  that 
thing,  if  the  grantor  have  no  more  but  a  reversion,  will 
pass,  and  this  mistake  will  not  hurt.  But  it  is  not  so  e  con- 
verso.  a  And  yet  some  have  said,  if  one  grant  a  thing  in 
possession,  by  the  name  of  the  reversion  of  the  thing,  this 
is  good  to  pass  the  possession.  Quod  non  est  lex.  b  For 
if  one  make  a  lease  for  years,  and  before  the  lessee  enter, 
the  lessor  grant  the  land  by  the  name  of  the  reversion  or 
the  land ;  this  grant  is  void  (d).  If  one  make  a  lease  for 
life  of  the  demesnes  of  a  manor  rendering  rent,  and  after 
he  doth  grant  the  manor  by  the  name  of  the  manor ;  this 
is  a  good  grant  for  the  reversion  of  the  demesnes,  as 
well  as  for  the  residue  of  the  manor.  But  if  one  grant 
common,  by  the  name  of  the  reversion  of  the  common,  it 
seems  this  is  not  good.  And  yet  if  one  have  common  and 
grant  it  for  life,  'and  during  that  *  estate  he  doth  grant  the  *  P.  246. 
common  by  the  name  of  totam  illam  Communiam  siiam,  fyc. 
some  do  hold  this  grant  to  be  good. 

Any  thing  may  be  granted  by  the  name  whereby  it  is  and 
hath  been  usually  called  of  latter  times,  within  nine  or  ten 
years  or  thereabouts,  albeit  it  be  an  improper  name,  and 
not  the  ancient  name  of  the  thing,  but  a  name  newly  got- 
ten (e).  And  so  a  manor  may  pass  by  the  name  of  a 
messuage  or  farm,  or  a  farm  or  manor  by  the  name  of  a 
messuage,  if  it  be  so  usually  called  and  reputed  (/}•  So 

(c)  According  to  the  rule  of  construction,  Ut  res  magis  talcat  tjuam  pereat. 

((/.)  But  if  the  instrument  could  take  effect  either  as  a  bargain  and  sale,  or  in  any  other  way  as  the 
conveyance  of  an  estate  in  possession,  in  that  case,  it  is  conceived,  it  would  be  good. 

(e)  Where  an  estate  has  undergone  any  material  alteration,  so  that  the  same  description  as  that 
which  is  contained  in  the  last  conveyance,  would  not  clearly  identify  the  property,  in  such  a  case  it 
should  be  conveyed  both  by  the  old  description  and  by  it's  modern  one  ;  and  after  the  old  description 
the  modern  one  should  be  prefaced  by  words  to  the  effect  following,  viz.  "  and  which  said  mes- 
"  snages  or  tenements,  lands  and  hereditaments,  above  mentioned  and  described,  are,  in  consequence 
"  of  certain  alterations  in  the  names,  boundaries,  and  sub-divisions  thereof,  (or  otherwise  as  the 
"  circumstances  of  the  case  may  require)  now  better  known  by  the  description  following,  that  is  to 
"  say  ;  all  that,"  <&c. 

(/)  A  farm  or  lands  which  are  only  a  manor  in  reputation,  must  be  meant  here,  for,  it  is  conceived, 
a  real  manor  will  only  pass  by  the  name  of  a  manor.  A  manor  in  reputation,  but  which  is  not  in  truth 
a  manor,  does  not  pass  by  the  name  of  a  manor  in  a  fine  or  recovery  ;  for  they  are  grounded  on  ori- 
ginal writs,  which  ought  to  be  certain,  and  not  to  be  taken  by  intendment ;  but  otherwise  in  a  grant 
or  tcoftment,  for  there  the  intent  of  the  parties  shall  help  it.  Noy,7.  Johnson  v.  Heydon,  Br.  Abr. 
Feoffment,  pi.  14.  see  further  1  Lev.  '.'7. 

the 
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the  great  houses  in  London  called  Exeter  and  Dorset  houses 

may  be  granted  by  those  names.     And  if  a  man  grant  that  14  H.  8.  i. 

which  in  deed  is  a  pasture  ground,  by  the  name  of  a  wood ;  27  H<  6-  2- 

or  grant  that  which  in  deed  is  a  wood,  by  the  name  of  a 

pasture  ground ;  and  the  things  are  called  by  those  names  ; 

these  are  good  grants  of  those  things.     And  if  one  grant 

by  the  name  of  a  great  field,  that  which  in  deed  is  but  a 

little  close,  but  it  is  usually  called   by  the  name  of  a  great 

field  ;  this  is  a  good  grant  of  -this  thing.     So  if  one  grant 

by  the  name  of  a  plow  land,  that  which  in  truth  is  but  an 

acre  of  land,  or  grant  by  the  name  of  a  manor,  that  which 

is  but  a  plow  land ;  these  grants  are    good.     And  so  it 

seems  it  is  e  converse.     But  if  a  man  grant  a  house,  or  a 

messuage ;  by  this  grant  an  acre  of  land  will  not  pass  (#). 

By  the  grant  of  services,  a  rent  reserved  upon  an  estate  Co.  snprrLit. 
tail  will  pass.  1^0.  Midi. 

If  a  man  make  a  lease  of  one  house  to  another  for  years,  I>  JoC'  ' 
and  the  lessee  divide  it  and  make  two  houses  of  it,  and 
after  the  lessor  doth  grant  the  reversion  of  it  by  the  name 
of  one  house;  this  is  a  good  grant  to  pass  it.  And  if  one 
lease  three  houses  to  three  several  men  at  several  times, 
and  they  divide  them  into  twenty-nine  tenements  and 
households  in  them  all;  and  the  first  lessor  doth  grant  them 
by  the  name  of  three  messuages  :  this  is  a  good  grant  to 
pass  them  all.  But  if  he  grant  by  the  name  of  fifteen  mes- 
suages or  tenements  •  only ;  it  seems  this  is  good  for  no 
more  but  for  fifteen  of  the  subdivided  tenements  (It). 

If  one  recite  that  he  hath  a  rent-charge  issuing  out  of  Perk.  sect.  72. 
Black  Acre  and  White  Acre,  and  then  grant  the  same  rent, 
and  in  truth  it  doth  issue  out  of  Black  Acre  only ;  or  if  he 
do  recite  that  it  doth  issue  out  of  one  acre  .when  in  truth  it 
doth  issue  out  of  both ;  in  both  these  cases  the  grant  is 
good,  notwithstanding  these  mistakes. 

If  one  be  patron  of  the  church  of  S.  Peter  and  Paul  in  Bro. Grant,  12. 
D.  and  he  grant  the  next  presentation  of  the  church  of  S. 
Peter,  or  of  the  church  of  &  Paul;  these  are  void  grants  Perk.  sect.  79. 
to  pass  the  presentation. 

If  one  grant  a  rent  out  of  White  Acre  by  the  name  of  a  pcr  chief 
rent  out  of  Black  Acre ;   this   grant  is  void  as  to  charge  Justice  Hut- 
White  Acre.  ton  aHtl  Yel- 

If  one  have  a  manor  called  Steeple  Laving  tan,  and   he  Mich" 's  Car  " 
grant  it  by  the  name  of  West  Lavington  alias  Steeple  Lav-  ;n  u,c  case  of 
*P.  247.      inglon,  it  is  a  good  grant  by  the  [alias]  *  especially  if  the  Edward  Crew, 
grant  say  [lying  in  Laving  ton]  and  the  manor  of  Steeple 
Laving  ton  doth  lie  in  that  parish,  and  the  grantor  hath  no 
other  land  there.  Mich  2  JaCi 

If  one  grant  all  his  land,s  which  he  hath  in  D.  in  this  jn  Brown's 
manner,  [All  my  lands   hi  D.  which  I  had  of  the  grant  case,  agreed. 

(g)  Unless  the  grant  was  of  the  messuage  with  the  appurtenances,  in  which  case  the  acre  of  land 
might  pass  in  certain  cases.  See  supra,  page  94:  see  also  page  90,  note  (y). 

(h)  If  a  man  make  a  lease  of  eight  tenements  in  D.  by  several  leases,  and  then  by  deed  recite  seven 
of  the  leases,  and  grant  the  reversion  of  them  to  A.  with  all  his  lands,  houses,  and  edifices  in  D.,  he 
having  no  other  lands,  fyc.  in  D.  than  the  eight  tenements;  in  such  a  case  the  reversion  of  the  eighth 
tenement  not  recited  shall  pass ;  for  the  words,  "  all  his  lands,"  Ifc.  cannot  otherwise  be  satisfied, 
2  Roll.  Abr.  49.  Hogget  v.  Giles.  But  general  words  shall  have  no  further  operation  than  the  parties 
clearly  intended,  see  supra,  page  79,  latter  part  of  note  (n). 
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Plow.  169. 395. 
And  so  was 
the  opinion  of 
Chief  Justice 
Pophaiu, 
2  Jac.B.R. 


Dier  87. 


Mjc.  f  Jac. 
Adjudged 
Brown's  case. 
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Hil.  2  Jac. 
B.R.  per 
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of/.  S.]  this  is  a  good  grant  of  all  his  lands  in  D.  albeit 
he  had  them  not  of  the  grant  of  /.  S.  hut  of  the  grant  of 
another.  But  if  the  words  be  [all  my  lands  which  I  had 
by  the  grant  of  /.  S.  in  D.;]  in  this  case  the  grant  is  not 
good  to  carry  any  other  lands  iri  D.  but  such  as  he  had  of 
the  grant  of  /.  S.  So  if  one  grant  in  this  manner  [all  my 
manor  of  Sale,  in  Date,  which  I  had  by  descent]  and  in 
truth  he  had  it  not  by  descent  but  by  purchase  ;  this  is  a 
good  grant  of  the  manor.  So  if  one  grant  all  his  lands  in 
Dale,  and  say  no  more ;  this  is  a  good  grant  to  pass  all  his 
lauds  there.  But  if  one  grant  in  this"  manner  [all  my 
lands  in  Dale  which  I  had  by  descent  from  my  father,] 
and  in  truth  I  had  them  not  by  descent  but  by  purchase, 
this  grant  is  void  and  will  not  pass  those  lands.  So  if  I 
grant  in  this  manner  [all  my  lands  that  I  had  by  the  at-> 
tainder  of  /.  S.]  and  in  truth  I  had  no  land  by  that  means ; 
this  grant  is  void.  And  if  I  grant  after  this  mariner  [all 
my  lands  in  B.  in  the  tenure  of  D.  which  I  had  of  the 
gift  of  /.  S.]  and  in  truth  it  doth  lie  in  B.  and  is  in  the 
tenure  of  D.  but  it  was  not  purchased  of  I.  S.  this  is  a 
good  grant  to  pass  the  land. 

If  a  parish  lie  in  two  counties,  viz.  Berks  and  Wilts, 
and  one  grant  in  this  manner  [all  his  close  called  Callis  in 
the  parish  of  Hurst  in  the  county  of  Berks]  and  in  truth 
the  close  doth  lie  in  the  county  of  Wilts;  this  is  a  good 
grant  to  pass  the  close.  But  if  one  grant  in  this  manner 
[all  his  houses  in  the  parish  of  St.  Botolph  extra  Aldgate, 
late  in  the  tenure  of  R.]  and  in  truth  he  hath  no  houses 
there,  but  he  hath  some  houses  in  St.  Botolph  extra  Al- 
dersgate;  this  is  a  void  grant.  And  yet  if  the  grant  be  in 
this  manner,  [all  that  my  house  in  the  occupation  of  I.  S. 
in  St.  Andrew's  parish]  whereas  in  truth  it  is  in  the  parish 
of  K.  but  in  the  occupation  of  /.  S.  it  seems  this  grant  is 
good  to  pass  the  house.  But  if  it  be  thus  [all  that  my 
house  in  St.  Andrew's  parish  in  Holborn,  in  the  occupation 
of  /.  S.]  and  in  truth  it  is  in  another  parish,  but  in  his 
occupation;  this  grant  is  not  good  to  pass  the  house  (i). 

If  one  grant  in  this  manner  [my  manor  of  Dale  which  ap- 

peareth  by  office  found  to  be  of  the  value  of  ten  pounds 

per  annum]  and  in  truth  in  the  office  it  is  found  at  twenty 

pounds  per  annum  ;  this  grant  is  good  notwithstanding  this 

^misprision. 

If  one  grant  in  this  manner  [all  my  manor  of  W.  late 
parcel  of  the  possession  of  the  Abbot  of  S.  and  late  in  the 
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(t)  See  contra,  Lamb  and  Reaston,  5  Taunt.  Rep.  207.  where  it  was  held,  that  if  parcels  were  cor- 
rectly described  by  their  quantities  and  occupiers,  they  would  pass  by  the  deed,  notwithstanding  they 
were  erroneously  described  as  to  the  parish.  And  in  wills,  partial  errors  in  the  description  of  the 
property  will  not  vitiate  the  devise,  if  the  description,  indepcndant  of  the  erroneous  part,  is  suffi- 
cient to  shew  with  certainty,  what  property  the  testator  really  meant  to  devise.  Upon  this  point,  the 
following  cases  may  be  referred  to  :  Chamberlain  v.  Turner,  Cro.  Car.  129.  Hastead  v.  Sturle,  1  Ld. 
Raym.  728.  Pacy  v.  Knollis,  Rrownl.  131.  Inchley  v.  Robinson,  3  Leon.  165.  Doe  v.  Earl  of  Jer- 
sey, iBarnw.  &  Aid.  550.  Mosley  v.  Massey,  8  East's  T.  R.  149.  Dennv.  Twigg,  iP.Wms.  286. 
Denn  v.  Keymcs,  9  East's  T.  R.  366.  Doe  v.  Pigol,  1  Moore's  Kep.  274.  It  may  be  proper  just  to 
state,  that  in  devises,  parol  evidence  is  not  admissible  to  shew,  either  directly,  or  by  facts  and  circum- 
stances from  which  the  inference  might  be  drawn,  that  the  testator,  by  a  particular  description,  in- 
tended to  devise  either  more  or  less  than  such  description  comprises.  See  Doe  v.  Oxendon,  3  Taunt. 
147.  Doe  v.  Geering,  3  Maule  &Selw.271.  Doev.Lyford,  4  Maule  &  Selw.  550.  In  the  case  of 
Whitbread  v.  May,  2  Bos.  &  Pul.593,  the  Court  was  divided  as  to  the  admissibility  of  such  evidence, 
but  it  seems  to  be  now  settled,  that  it  is  not  admissible. 

A  A  possession 
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possession  of  .fiT.]  and  in  truth  it  was  never  in  the  posses- 
sion of  K.  this  grant  is  good  notwithstanding.  But  if  the 
grant  be  thus  [omnia  ilia  terras,  8fc.  *  in  tenura  I.  S.  jaccn. 
in  W.  nuper  prioratui  de  S.  spectan.]  and  in  truth  the  land 
doth  lie  in  S.  and  not  in  W. ;  this  is  no  good  grant  to  pass 
the  lands  in  S.  And  if  the  lands  do  lie  in  W.  but  are  in 
the  tenure  of  /.  D.  and  not  in  the  tenure  of  /.  S.  the  grant 
is  void  to  pass  the  lands  in  the  occupation  of  /.  S.  (K). 

If  one  purchase  the  laud  of  /.  S.  in  T.  and  have  no  other  Diet  376.  Bro, 
land  there,  and  he  grant  his  land  in  T.  late  the  land  of  Grant,  92. 
R.  S.  or  late  the  land  of  S.  and  mistake  or  omit  the  chris- 
tian  name ;  this  grant  is  good,  notwithstanding  this  mis- 
take. And  so  also  it  is  where  there  is  a  blank  left  for  the 
Christian  name.  And  if  in  this  case  he  grant  all  his  land 
in  T.  and  say  no  more,  this  is  a  good  grant  to  pass  the 
land.  And  if  one  grant  [all  his  lands  in/),  called JV. 
which  were  the  lands  of  1.  S.]  this  is  a  good  grant  to  pass 
the  lands  called  N.  though  they  were  never  the  lauds  of 
/.  S.  But  if  the  grant  be  [of  all  his  lands  in  D.  which 
were  the  lands  of  /.  £]  by  this  none  but  those  lands  that 
were  the  lands  of  /.  S.  will  pass. 

If  one  grant  in  this  manner  [all  my  meadow  in  D.  con-  Dier  80. 
taining  ten  acres]  whereas  in  truth  his  meadow  there  doth 
contain  twenty  acres,  it  seems  this  is  a  good  grant  for  the 
whole  twenty  acres.  So  if  one  grant  thus  [all  those  forty- 
seven  acres  of  land  by  the  sleight,  whereof  fifteen  lie  in 
D.  twenty  in  E.  and  twenty-five  in  F.]  and  in  truth  all  of 
them  do  lie  in  F.  and  none  of  them  in  D.  or  E.  this  is  a 
good  grant  to  carry  the  whole  forty-seven  acres. 

If  one  grant  twenty  load  of  wood,  and  say  in  his  grant  Bro.  Grant, 
[of  which  twenty  load  of  wood  he  had  sixteen  load  by  the   69. 
grant  of  his  father  L  S.]  and  in  truth  /.  S.  did  not  grant 
any  wood  to  him  at  all,  or  did  not  grant  unto  him  sixteen 
load  only  :  this  is  a  good  grant  of  the  twenty  load  of  wood, 
notwithstanding  this  false  recital. 

If  one  grant  his  manor  of  D.  and  doth  not  say  in  what  Bro.  Grant, 
town  or  towns  it  doth  lie;  this  is  a  good  grant.     But  it  is  53. 
best  to  say  in  what  towns  the  manor  doth  lie ;  for  if  it  lie  7  **•  4.  41. 
in  divers  places  (as  it  may)  and  any  of  the  places  into 
which  it  goeth  be  omitted,  and  the  rest  are  set  down;  no 
part  of  the  manor  lying  in  the  town  that  is  not  expressed 
will  pass. 

If  one  grant  a  manor,  and  that  which  in  truth  is  but  Co.  1.  46. 
one  manor,  by  the  name  of  the  manor  of  A.  and  B.  this  is 
a  good  grant  of  the  manor.  And  so  also  it  is  if  it  be  two 
manors,  as  if  a  man  be  seised  of  the  manors  of  Ryton  and 
Condor,  in  the  county  of  Salop,  and  he  grant  in  this  man- 
ner [totum  illud  manerium  de  Ryton  fy  Condor  cum  perti- 
nen.  in  com.  Salopice:]  this  is  a  good  grant  of  both  the 
manors.  Otherwise  it  is  in  case  of  the  king. 

If  one  have  a  farm  of  land,  meadow,  Sfc.  by  lease  called  Curia  Co.  B. 
Hodges,  lying  within  the  parishes  of  St.  Stephen  and  St.  Pasc.  9  Jac. 


(k)  But  where  there  is  such  certainty  in  the  description  of  the  parcels  (independant  of  that  part  of 
the  description  which  states  them  to  be  in  the  possession  of  such  a  one)  that  there  can  be  no  doubt  as 
to  their  identity ;  in  that  case,  an  error  in  stating  in  whose  occupation  the  parcels  are,  will  not  affect 
the  operation  of  the  grant.  See  Swift  v.  Eyres,  Cro.  Car.  546. 

Peter, 
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Co.  11.  50. 


Co.  super  Lit. 

5, 


Co.  super  Lit. 
4. 

Dier  84. 
34  E.  3. 


Bro.  Grant, 
101.  121. 


Dier  46.  Plow, 
in  Hill  and 
Grange's  case. 


Fitz.  Grant, 
63. 


21  Ass.  pi.  23. 

27  H.  6.  2. 
Plow.  164. 
Bro.  Lease,  55. 


Fitz.  Grant, 
s.  sect.  68. 


Peter,  in  St.  Allans',  and  he,  reciting  the  said  lease,  "-rant 
to  C.  his  term,  and  interest  in  the  house,  lands,  fyc.  called 
Hodges  in  the  parish  of  St.  Peter  *  and  St.Albans;  this  *  P.  249. 
grant  is  good  only  for  so  much  as  doth  lie  in  the  parish  of 
St.  Peter,  and  not  for  that  which  doth  lie  in  St.  Stephen's. 
But  if  he  grant  the  farm,  and  doth  not  say  in  what  parish 
it  doth  lie ;  this  is  a  good  grant  of  the  whole  farm.  As  in 
the  case  before  of  a  manor  that  doth  lie  in  divers  parishes. 
And  if  in  the  case  here,  the  farm  lie  within  the  parish  of 
St.  Peter  only ;  the  grant  is  good  for  the  whole  farm.  If 
one  recite,  that  whereas  he  hath  such  lands  by  forfeiture, 
or  whereas  such  a  one  hath  an  estate  of  his  land,  or  where- 
as the  grantee  hath  paid  him  ten  pounds  or  done  him  such 
service,  or  the  like,  and  these  things  arc  not  true,  and 
afterwards  he  doth  grant  the  land  by  apt  words ;  this  mis- 
take in  these  cases  will  not  hurt  the  grant.  But  otherwise  Prerogative, 
it  is  in  case  of  the  king,  in  some  of  these  cases. 

If  one  have  a  manor  in  which  he  hath  parks  and  fish- 
ponds, and  he  grant  the  manor  for  life,  except  the  game 
and  fish,  and  after  grant  the  reversion  of  the  manor;  this 
is  a  good  grant  of  the  game  and  fish  also. 

If  a  grant  be  of  [Centum  libratas  terrce,  or  50  libratas 
terrce  or  of  Centum  solidaf  terrce\  it  seems  these  are  good 
grants,  and  that  hereby  doth  pass  land  of  that  value,  and 
so  of  more  or  less. 

If  a  grant  be  of  an  acre  of  land  covered  with  water,  this 
is  a  good  grant. 

If  a  grant  be  of  a  certain  portion  of  land  or  tithes,  or 
of  the  fourth  part  of  land  or  tithes,  and  there  be  a  suffi- 
cient certainty  in  the  description  of  it,  this  grant  is  good. 
And  therefore  if  the  grant  be  of  the  fourth  part  of  the  i 
tithes,  and  of  the  offerings  of  the  church  of  St.  Peter,  this 
is  a  good  grant. 

If  one,  seised  of  an  advowson  in  fee,  grant  to  7.  S.  that 
as  oft  as  the  church  is  void  he  shall  name  the  clerk  to 
the  grantor,  and  he  shall  present  him  to  the  ordinary; 
this  is  a  good  grant  of  the  advowson. 

A  reversion  may  be  granted  by  the  name  of  a  remain- 
der, or  a  remainder  by  the  name  of  a  reversion,  and  such 
a  grant  is  good.  As  if  one  grant  land  to  /.  S.  the  rever- 
sion to  /.  D.  this  is  a  good  grant  of  the  remainder. 

If  one  make  a  lease  of  land  to  husband  and  wife  for 
their  lives,  and  after  grant  the  reversion  of  this  by  the 
name  of  the  reversion  of  the  land  which  the  wife  doth  hold 
for  life ;  this  grant  is  void.  So  if  one  grant  to  two  for  life, 
and  after  grant  the  reversion  of  one  of  them,  this  is 
void. 

A  fulling,  or  grist  mill,  may  be  granted  by  the  name  of 
a  mill  only. 

If  one  grant  in  this  manner  [all  that  his  messuage,  Sfc.  Inccrtainty. 
And  all  the  lands,  meadows,  and  pastures,  thereunto  be- 
longing ;  this  is  a  good  grant,  and  certain  enough  to  pass 
all  the  lands,  meadows,  and  pastures,  usually  occupied 
therewith. 

If  the  lord  grant  his  manor  by  the  name  of  [his  manor      P.  250. 
with  the  reversion  of  all  his  tenants  ;]  or  by  the  name  of 
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[the  reversion  of  all  his  tenants  bond  and  free  which  hold 
for  life  or  years ;]  and  do  not  name  them  by  their  parti- 
cular names ;  these  grants  are  good  in  these  cases  and  cer- 
tain enough. 

If  one  grant  land,  and  say  not  in  what  parish  or  county  Bro.  Grant, 
or  village  it  doth  lie ;  yet  if  there  be  any  other  matter  to  53. 
describe  it ;  it  seems  the  grant  is  good  enough,  and  it  **• 9t  *7* 
may  be  averred  where  it  lieth.     But  if  there  be  no  cir- 
cumstantial matter  in  the  grant  to  denote  and  decypher 
out  where  it  doth  lie ;  it  seems  the  grant  is  void  for  incer- 
tainty  (/).    And  therefore  if  one  grant  his  manor  of  Dale ; 
or  his  lands  in  the  occupation  of  1.  S.  or  his  lands  that  de- 
scended to  1.  S.  or  his  lands  that  did  belong  to  the  priory 
of  S.  or  the  like ;  these  are  good  grants  and  certain  enough. 
Id  cerium  est  quod  certum  reddi  potest. 

If  there  be  tenant  for  life  of  three  houses,  and  four  Perk.  icct.  73. 
acres  of  land,  and  he  in  reversion  grant  the  reversion  of 
two  houses  and  of  two  acres  of  this  land ;  this  is  a  good 
grant  and  hath  sufficient  certainty  in  it. 

If  a  grant  be  incertain  altogether,  and  have  not  suffi-  Perk.  tcct.  67. 
cient  certainty  in  it,  and  cannot  be  made  certain  by  some 
matter  ex  post  facto,  it  is  void.    And  therefore  if  there  be 
lord  and  tenant  of  three  acres  of  land  by  fealty  and  twelve 
pence  rent,  and  the  lord  grant  [the  services  of  the  third 
acre]  to  a  stranger;  this  grant  is  merely  void.     So  if  hus-  Perk.  »ect.  68. 
band  and  wife  hold  an  acre  of  land  jointly  of  /.  S.  for 
their  lives,  and  /.  S.  grant  the  reversion  of  the  acre  of 
land  which  the  husband  alone  doth  hold  for  his  life ;  this 
grant  is  void  (wi).     So  if  there  be  lord  and  three  joint- 
tenants,  and  the  lord  grant  the  services  of  one  of  them  to 
a  stranger;  this  grant  is  void.     So  if  one  have  twenty  te-  9  H.  6.12. 
nants  that  do  pay  him  twelve-pence  a-piece  rent,  and  he 
grant  five  shillings  yearly  out  of  these  rents,  and  doth  not 
say  of  which  tenants,  this  grant  is  void  for  iucertainty  (n). 
So  if  conusance  of  pleas  be  granted,  and  it  is  not  said  be-  44  E.  3. 17. 
fore  whom ;  this  is  utterly  void.     So  if  one  have  two  te-  Bro*  Grant, 
nements,  and  doth  grant  the  reversion  of  one  of  them, 
and  doth  not  say  which ;  this  is  void  for  incertainty.    So  Dier9i. 
if  one  grant  estovers  to  another,  and  say  not  what  nor 
how  ;  this  is  void.     So  if  one  grant   me   so  many  of  his 
trees,  or  of  his  horses  as  may  be  reasonably  spared  ;  this 
grant  is  void  (o).     And  yet  if  one  grant  me  so  many  of  his 
trees  as  /.  S.  shall  think  fit;  it  seems  this  grant  is  good. 
And  if  one  grant  me  one  hundred  load  of  wood  to  be  taken  Co.  5.  24. 
by  the  assignment  of  the  grantor,  or  to  be  taken  by  the 


r  i    ko,  where  there  is  any   uncertainty  in  the  limitation   of  the  estate, — as  where  A.  possessed 
of  lands  for  a  term  of  two  thousand  years,  grants  to  B.  and  his  wife  (without  mentioning  any  term), 
the  use  of  C.  for  his  life  and  to  the  heirs  of  his  body;  and  in  default  of  issue  toB.  for  one  thou- 
sand erght  hundred  years ;  the  first  limitation  was  held  to  be  void  for  uncertainty,  it  mentioning  to 
grant  to  B.  and  ux.  but  not  sayiug  for  what  estate  or  term.— See  Kersly  v.  Duck,  2  Vern.  684. 

(m)  The  lands  are  held  for  the  lives  of  the  husband  and  his  wife,  and  not  for  the  life  of  the  husband 
alone,  therefore  the  grant,  not  being  of  the  real  and  proper  reversion,  is  bad. 

<»)  Had  he  granted,  or  rather  assigned,  the  rents  of  five  distinct  tenants,  this  would  have  been  good. 
(o)  For  there  is  no  standard  to  reduce  the  grant  to  a  certainty.    Hob,  168.    Moor.  880. 
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9E.  4.  36. 
Perk.  sect.  74 


Perk.  sect.  76. 


assignment  of  /.  S.  these  are  good  grants.  So  if  one  grant 
me  three  acres  of  wood  toward  the  north  side  of  the  wood  ; 
this  is  a  good  grant,  and  certain  enough. 

Bro.  Done,  31.  If  one  grant  to  one  of  the  children  of  /.  S.  and  /.  S. 
hath  more  *  than  one,  and  he  doth  not  describe  which  he 
doth  intend  ;  this  grant  is  void  for  incertainty.  % 

^  one  grant  to  me  a  rent,  or  a  robe  ;  twenty  shillings, 
or  forty  shillings  ;  or  common  of  pasture,  or  rent  ;  in  the 
disjunctive,  which  is  at  first  very  incertain  ;  yet  this  grant 
may  become  good,  for  if  I  make  my  election,  or  he  pay 
the  rent,  or  perform  the  grant  in  either  part  ;  the  grant  is 
now  become  good.  So  if  one  be  seised  of  two  acres  of 
land,  and  he  doth  lease  them  for  life,  and  grant  the  re- 
mainder of  one  of  them,  and  doth  not  say  of  which,  to 
/,  S.  in  this  case,  if  /.  S.  make  his  election  which  acre  he 
will  have,  the  grant  of  the  remainder  to  him  will  be  good. 
So  it  is  when  a  man  hath  six  horses  in  his  stable,  and  he 
doth  grant  me  one  of  his  horses,  but  doth  not  say  which 
of  them  ;  in  this  case,  I  may  choose  Avhich  I  will  have, 
and  in  these  cases  when  I  have  made  my  election,  and 
not  before,  the  grant  is  good.  And  if  in  these  cases,  the 
grantee  doth  not  make  his  election  during  his  life,  it  seems 
the  grant  will  never  be  good.  If  one  be  seised  of  land, 
and  lease  it  for  years  rendering  ten  shillings  rent,  and  af- 
ter he  doth  grant  a  rent  of  ten  shillings  out  of  this  land  to 
a  stranger  ;  in  this  case,  albeit  there  be  some  incertainty 
in  the  grant,  yet  this  is  a  good  grant  of  a  rent  of  ten  shil- 
lings ;  but  it  shall  be  taken  a  grant  of  a  new  and  not  of 
the  old  rent,  and  therefore  shall  not  take  effect  until  the 
particular  estate  be  ended  (p). 

See  more  to  this  point  in  Deeds  and  their  Exposit  ion, 
phap.  5.  numb.  15.  and  Fine,  chap.  2.  numb.  7.  (7). 

In  some  cases,  albeit  there  be  in  a  grant  a  good  grantor,  5.  In  respect 
and  a  good  grantee,  and  a  thing  granted,  and  all  these  are  of  matter  in 
duly  and  certainly  described,  yet  the  grant  may  be  void  some  oif^ 
for  some  fault  in  some  other  thing  touching  the  grant:  as,  prant.° 
1.  In  the  commencement  of  the  estate.    Ijor  if  a  man  be  j.  in  the  corn- 
possessed  of  a  term  of  years,  albeit  it  be  one  hundred  mencement  of 
years,  or  upwards,  and  grant  to  another  all  the  residue  of  tne  estate- 
this  term  of  years  that  shall  be  to  come  at  the  time  of  his 
death;  this  grant  is  void  for  incertainty  (r).     And  yet  if  a 
man  possessed  of  such  a  term  in  land,  grant  the  land  to 
another,  to  have  and  to  hold  to  him  after  the  death  of  the 


Bro.  Grant, 
77. 


Bro.  Grant, 
154. 

Co.  1.  155. 
Plow.  55!0. 


j(;>)  If  the  rent  granted  to  the  stranger  was  expressed  to  commence  in  jrresenti,  in  that  case  it  could 
not  be  held  that  it  was  not  to  take  effect  till  the  end  of  the  particular  estate  ;  and  even  if  not  ex- 
pressed to  commence  in  presenti,  yet,  if  it  was  not  expressly  granted  to  commence  in  futuro,  ougM 
it  not  to  be  considered  as  commencing  in  presenti,  and  might  not  the  grantee  require  the  lessee  to 
pay  his  rent  of  ten  shillings  to  him,  (the  grantee)  in  discharge  of  his  (the  grantee's)  rent-charge 
of  the  same  amount.  See  the  case  of  Moss  v.  Gallimore,  Dougl.  266.  (and  Ex  parte  Wilson,  2  Ves. 
Ac  Bea.  2.52.)  the  principle  of  which  seems  applicable  in  a  case  like  the  above. 

(f)  And  further,  as  to  mistakes  and  misrecitals  in  grants,  in  respect  of  names  or  things,— -in  Bac. 
Abr.  Grants  (H).-Vin.  Abr.  Grants  (D.) 

(r)  If  an  assignment  of  a  term  may  be  made  to  commence  in  futuro,  (see  supra,  pag«  78,  note  (1),) 
ii;  that  case,  it  i»  conceived,  the  above  grant  would  be  good, 
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grantor  for  fifty  years,  or  for  two  hundred  years ;  these 
are  good  grants ;  and  in  the  first  case,  the  grantee  shall 
have  fifty  years,  if  there  be  so  many  to  come  of  the  term 
of  one  hundred  years  at  the  death  of  the  grantor;  and  in 
the  last  case,  the  grantee  shall  have  the  land  for  the  whole 
one  hundred  years,  or  so  many  of  them  as  are  to  come  at 
the  death  of  the  grantor.  So  if  one  grant  any  thing  that 
doth  lie  in  livery  or  in  grant,  and  that  is  in  esse  at  the  time 
of  the  grant,  in  fee-simple,  fee-tail,  or  for  life,  and  the 
estate  is  to  begin  at  a  day  to  come;  this  for  the  most  part 
is  void :  howbeit  in  some  cases  the  livery  of  seisin  will 
help  it.  But  a  lease  for  years  to  begin  in  futuro  is  good 
enough  (s).  And  if  a  lease  be  made  to  one  for  years,  or 
for  years  determinable  upon  lives,  *and  after  a  lease  is 
made  to  another  of  the  same  thing*  to  have  and  to  hold 
from  the  end  of  the  former  lease,  this  is  a  good  lease,  and 
the  commencement  certain  enough.  So  if  a  lease  be  made 
of  land  to  one  for  life,  and  after  the  reversion  thereof  is 
granted  to  another  for  life,  cum  post  mortem  vcl  alio  inodo 
vacare  contiyerit ;  this  is  good.  So  if  a  lease  be  made  to 
one  for  twenty  years  if  he  live  so  long,  and  after  a  lease 
is  made  to  another  habendum  after  the  end  of  the  term 
granted  to  the  lessee,  for  twenty  years  to  be  accounted 
from  the  date  of  the  deed  last  made,  this  is  a  good  grant 
for  twenty  years  after  the  first  lease  ended,  and  the  words 
[to  be  accounted,  #c.]  shall  be  rejected  (<)•  And  if  one 
grant  a  rent  to  me,  habendum  from  the  time  of  my  full 
age  for  my  life,  and  I  am  of  full  age  at  the  time  of  the 
grant,  this  grant  is  good  for  my  life.  If  a  woman  sole 
have  a  lease  for  years  and  take  a  husband,  and  then  ho  in 
reversion  grant  the  land  to  another,  hubendum  after  the 
term  granted  to  the  husband,  4-c.  where  in  truth  it  was 
never  granted  to  the  husband  but  by  an  act  of  law,  viz. 
the  marriage,  yet  this  is  a  good  lease.  2.  In  the  limita- 
tion of  the  estate.  For  if  a  grant  be  to  two  fy  heredibus, 
without  suis,  this  is  void  for  incertainty  (u).  And  yet  a 
grant  to  one  fy  heredibus,  is  good.  And  if  a  man  grant 
two  acres,  to  have  and  to  hold  the  one  in  fee-simple  and 
the  other  in  fee-tail ;  or  the  one  in  fee-simple  and  the  other 
for  life;  and  doth  not  set  down  which  in  fee-simple,  Sfc. 
in  certain ;  yet  this  grant  is  good,  and  the  grantee  hath 
the  election.  And  yet  if  one  grant  two  acres  to  two  men, 
habendum  the  one  to  the  one,  and  the  other  to  the  other, 
and  say  not  which  either  of  them  shall  have ;  this  is  void 
for  iucertainty.  And  if  one  have  a  reversion  of  land  after 
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(s)  Though  according  to  the  strict  rules  of  the  common  law,  an  estate  of  freehold  cannot  be  made 
to  commence  in  futuro,  except  by  way  of  remainder  expectant  upon  an  estate  of  freehold,  yet  there 
is  no  objection  to  a  term  of  years  being  made  to  commence  in  futuro.  So  under  the  Statute  of  Uses, 
estates  even  of  freehold  may  be  made  to  commence  in  futuro,  without  any  specific  particular  estate  to 
support  them,  and  the  same  may  be  observed  with  respect  to  executory  devises. 

(<)  It  would  seem,  that  the  more  proper  construction  would  be,  that  the  second  lessee  should  hold 
for  «o  much  of  the  term  of  twenty  years,  computing  from  the  date  of  the  second  lease,  as  was  unex- 
pired  when  the  first  lease  determined. 

(«)  If  there  was  a  recital  or  some  other  thing  to  shew  that  the  grant  was  intended  to  be  to  the 
heirs  of  both,  in  that  case  there  is  no  doubt  but  the  word  mis  would  be  supplied  by  construction. 
See  supra,  page  101,  note  (y).  ^ 
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a  lease  for  years,  and  grant  the  land  habcndum  the  rever- 
» i  sion,  or  grant  the  reversion  habendnm  the  land,  this  is 

good. 

In  some  cases,  a  grant  or  gift  may  be  void,  at  least  to 
some  persons  and  purposes  when  there  are  none  of  the 
defects  aforesaid  in  it ;  as  when  it  is  made  upon  a  corrupt 
contract,  or  to  the  end  to  defraud  creditors  of  their  debts, 
or  purchasers  of  their  lands  bought,  or  the  like ;  whereof 
see  before  in  Deed,  chap.  4.  numb.  5. 

21  H.  7.  5.  And  in  some  cases,  albeit  there  be  no  other  fault  in  the 

Co.  super  Lit.  grant,  yet  it  may  become  void  for  want  of  some  other  mat- 
ter that  ought  to  be  done,  as  inrolment,  livery  of  seisin, 
attornment,  8fc.  (iv)  for  where  these  things  are* Requisite, 
the  grant  is  not  good  until  they  be  had,  neither  for  that 
,  thing  which  will  not  pass  without  that  ceremony,  nor  yet 
for  that  which  otherwise  would  pass  by  the  deed.  And 
therefore  if  a  feoffment  be  made  of  a  manor  to  which  an 
advowson  is  appendant,  and  no  livery  is  made,  so  that  the 
manor  doth  not  pass;  the  advowson  will  not  pass  neither  (z). 
Where  a  grant  may  be  void  by  the  refusal  or  waiver  of  the 
grantee,  see  before  in  Deed,  numb.  6.  chap.  4. 

7  H.  6.  43.  If  one  make  a  feoffment  with  warranty,  and  after  the 

21  H.  7.  23.  feoffee  doth  grant  to  the  feoffor,  that  neither  he  nor  his 
Perk,  sect.  69.  heirs  shall  vouch  the  warrantor  or  his  heirs  upon  the  war- 
17™  Kelw  '  rantJ  I  this  *s  a  good  discharge  of  the  benefit  of  voucher, 
88*.'  and  doth  bar  the  feoffee  of  it.  And  yet  he  may  bring  a 

warrantia  chartce  still.  So  if  one  grant  to  me  a  rent- 
charge,  and  afterwards  I  grant  to  him  that  he  shall  not  be 
sued  for  this  rent ;  this  is  a  good  grant  to  bar  me  of  bring- 
ing an  annuity  for  the  rent ;  and  yet  I  may  distrain  for  the 
rent  still.  And  so  t  converso,  if  I  grant  to  the  grantor, 
that  he  shall  not  be  distrained  for  the  rent;  by  this  I  am 
barred  of  a  distress,  but  not  of  bringing  an  annuity  for  the 
rent.  So  if  the  lord  doth  grant  to  his  tenant,  holding  by 
knight's  service,  that  his  heirs  shall  not  be  in  ward,  fyc.  or 
a  man  doth  grant  to  his  debtor  that  he  will  not  sue  him  for 
the  debt  at  all,  or  until  such  a  time;  or  one  grant  to 
his  lessee  for  life  or  years  that  he  shall  not  be  impeached 
for  waste  ;  all  these  are  good  discharges,  and  may  be 
pleaded  by  way  of  bar  to  avoid  circuity  of  action. 

And  now  because  attornment,  as  hath  been  shewed,  is 
necessary  in  some  cases  to  the  perfection  of  some  con- 
veyances and  grants  of  things  that  lie  in  grant  and  not  in 
livery,  we  must  therefore  here,  ere  we  can  go  further,  as 
a  necessary  appendix  to  Grants,  add  the  learning  of  At- 
tornment, which  followeth  next  in  order  (y). 

• 

(iv)  Attornment  now  rendered  unnecessary  by  the  act  of  the  4  Ann.  c.  16.  s.  9. 
(a;)  Though  this  doctrine  may  be  correct  in  the  instance  of  an  advowsou  appendant,  where  there 
•was  clearly  no  intention  to  sever  it,  yet  it  must  not  be  inferred,  that  if  a  deed  cannot  take  effect 
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5.  What  shall 
be  said  a  good 
grant  in  the 
nature  of  a  re- 
lease or  dis- 
charge :  or 
not. 


own  possession  from  the  want  of  livery,  yet  it  is  conceived  it  would  be  good  as  to  the  lands  in  the 
possession  of  his  lessee  as  a  grant  of  the  reversion.  See  supra,  page  83,  note  (a),  as  to  deeds  ope- 
rating in  some  other  way  than  the  one  intended  by  the  parties. 

(!/)  Thi-s  chapter  on  grants,  does  not  particularly  contain  any  rules  for  their  construction  ;  it  refers 
in  several  parts  to  the  chapter  on  the  exposition  of  deeds :  that  chapter   contains  some  general  rules 

for 
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for  the  construction  of  all  parts  of  all  kinds  of  deeds  :  and  in  addition  thereto,  it  may  not  be  alto- 
gether unacceptable  to  the  reader  to  have  subjoined  some  cases,  which  serve  to  establish  the  rules 
of  construction  of  grants  in  general. 

Where  there  is  sufficient  matter  to  guide  the  intent  of  the  party,  in  such  manner  that  lay  persons 
may  understand  it;  or  sufficient  matter  is  contained  in  the  deed  to  shew  the  intent;  there  the  deed, 
and  the  words  therein,  shall  be  taken  so  as  to  make  the  deed  good,  rather  than  destroy  it.— Windham 
Y.  Windham,  And.  60. 

"  As  far  as  it  may  stand  with  the  rule  of  law,  it  is  honourable  for  all  judges  to  judge  according  to 
*'  the  intention  of  the  parties,  and  so  they  ought  to  do."  Co.  Lit.  314.  b. 

Ld.  Ch.  J.  IVilles,  in  delivering  the  opinion  of  the  judges  in  the  case  of  Smith  v.  Packhurst,  men- 
tions these  two  maxims,  "  that  such  a  construction  ought  to  be  made  of  deeds,  ut  res  mag-is  valeat  quam 
percat,  that  the  end  and  design  of  deeds  should  take  effect ;"  and  "  that  such  a  construction  should 
be  made  of  the  words  in  a  deed  as  is  most  agreeable  to  the  intent  of  the  grantor,"  and  expresses  him- 
self in  these  remarkable  words  : — "  These  maxims  are  founded  upon  the  greatest  authority,  Coke, 
"  Plowdcn,  and  Lord  Chief  Justice  Hale ;  and  the  law  commends  the  astutia  (the  cunning)  of  judges, 
"  in  construing  words  in  such  a  manner  as  shall  best  answer  the  intent ;  the  art  of  Construing  words  in 
"  such  a  manner  as  shall  destroy  the  intent,  may  shew  the  ingenuity  of  counsel,  but  is  very  ill  becom- 
'  ing  a  judge."  3  Atk.  136. 

In  expounding  a  grant  according  to  the  intent,  it  must  be  done  according  to  the  intent  at  the  time  of 
the  grant;  as,  if  I  grant  an  annuity  to  7.  S.  until  he  be  promoted  to  a  competent  benefice,  and  at  the 
time  of  the  grant  he  was  but  a  mean  person,  and  afterwards  is  made  an  Archdeacon,  yet  if  I  offer 
liim  a  competent  benefice  according  to  his  estate  at  the  time  of  the  grant,  the  annuity  doth  cease. 
Cro.  Eliz.  35. 

Hut  in  construing  the  deed  according  to  the  intent,  the  construction  must  be  upon  the  whole  deed, 
and  not  one  part  taken,  and  another  left  out. — Uahluin  v.  Martin,  And.  225. 

"  A  deed  ought  to  be  so  expounded,  that  all  parts  of  it  may  stand  together  ;  and  it  being  a  common 
"  assurance,  the  judges  shall  break  the  deed  in  pieces  to  fulfil  the  intents  of  the  parties :"  per 
Archer,  J.  Cart.  98.  cites  9  Co.  47. 

One  clause  may  be  explained  by  another.  7  Rep.  41.  a.  Berisford's  case.  But  where  there  are  two 
clauses  in  a  deed,  of  which  the  latter  is  entirely  contradictory  to  the  former;  there  the  former  shall 
stand:  per  Nicholas,  J.  Hard.  94.  though  the  law  will,  however,  construe  that  part  of  a  grarit  to 
precede,  which  ought  to  precede,  in  order  to  fulfil  the  intention.  10  Kep.  28.  Sutton's  Hospital 
case. 

An  insensible  clause  doth  not  make  the  residue  of  the  deed  vicious,  which  is  sensible  of  itself. 
1  Saund.  320.  Pordagc  v.  Cole. 

"The  law,  in  the  true  construction  of  grants,  hath  respect  to  the  estate  of  the  grantor, — to  the  ability 
"  oj  the  grantee ;  to  tin-  consideration  which  leads  the  estate  ;  and  to  the  recompence  and  loss  which  is  sus- 
"  taincd" — per  JDoderidge,  J. — in  3  BuKs.  ii>/>,  Cough  v.  Howard. 

"No  construction  shall  be  made  contrary  to  the  very  express  words  of  the  grant.  Winch.  47.  Bishop 
of  Gloucester  v.  H'ood. 

Quoties  in  cerbis  nvlla  est  ambiguilas,  ibi  nulla  expositio  contra  vcrba  fienda  cst.  2  Saund.  167.  Lanyon 
V.  Came.  Wing.  Max.  '24. 

When  the  tcords  are  capable  of  different  expositions,'  that  shall  be  taken  which  supports  the  declara- 
tion or  agreement,  and  not  that  which  defeats  it.  1  Salk.  324.  Wyatt  v.  Aland. 

Construction  of  words  shall  be  taken  according  to  the  vulgar  and  usual  sense  and  manner  of  speech 
in  those  places,  where  the  words  are  spoken.  1  Buls.  175.  Hewett  v.  Painter. 

Words  in  grants  shall  be  construed  according  to  a  reasonable  and  easy  sense,  and  not  strained  to 
things  unlikely  and  unusual.  Hob.  304.  in  case  of  London  v.  The  Collegiate  Church  of  Southwell. 

Verba  posteriora,  proptcr  certiludinem  addita,  ad  priora,  qua  certitudine  indigent  sunt  referenda.  Wing. 
167.  See  the  instances  there  put  to  support  this  maxim. 

General  words  do  not  imply  any  certainty,  nor  shall  conclude  any  common  person  to  say,  that  he 
has  nothing  there;  and  the  diflcieuce  between  general  grants  and  particular,  appears  in  PI.  C.  191, 
Wroteslmfs  case. 

Words  subsequent  may  qualify  and  abridge,  but  not  destroy,  the  generality  of  the  words  precedent. 
8  Rep.  154.  b.  in  Altliant's  case. 

"  The  rule,  that  the  general  words  subsequent  shall  be  restrained  by  the  precedent  particular  words,  is 
good  and  general ;  especially  where  the  particular  words  comprehend  and  express  a  thing  of  an  infe- 
rior nature  to  the  general  words  subsequent ;  and  that  the  general  words  are  put  without  their  dividing 
differences ;  for  there  indeed  the  generality  of  them  shall  be  controlled  by  the  bounds  of  the  particular 
precedent  words.  But  where  the  generafwords  do  put  the  proper  difference  of  particulars,  and  be- 
sides take  a  higher  species  than  the  particulars  mentioned  before  ;  as  where  the  devise  was  of  all  his 
plate  and  jewels,  and  all  other  his  estate  real  and  personal,  fyc.  there  the  general  words  shall  over- 
reach the  particulars  before,  as  if  in  the  Archbishop  of  Canterbury's  case,  (2  Rep.)  the  words  had 
been,  [arid  all  the  ecclesiastical  persons  of  superior  or  inferior  rank ;]  they  would  have  taken  m 
Archbjshops,  Bishops,"  fyc.  per  Holt,  Ch.  J.  6  Mod.  107.  Countess  of  Bridgwater  v.  Duke  of  Bolton.  ' 
When  words  contained  in  a  deed  go  to  several  senses  and  purposes,  the  deed  shall  be  taken  ac- 
cording to  the  sense  of  the  words,  without  taking  or  expounding  any  word  to  be  tain  or  confounding 
the  sei.ne  of  it,  as  if  in  the  deed  be  contained  dedi,  remisi,  Sfc.  this  may  be  a  deed  of  grant,  fcoft- 
ment.  relea^f,  or  confimation,  or  all  these  as  the  case  requires.  2  And.  20.  Earl  of  Pembroke  v. 
Xerkly. 

Wlieu 
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When  wordt  of  diverse  natures  arc  inserted  in  a  conveyance,  the  grantee  has  election  to  u»e  which 
of  them  he  will.  Smallman  v.  Powis,  3  Brownl.  292. 

Talis  interpretatio  semper  fienda  est,  ut  evitetur  oiswrdwn,  et  inconvenient,  et  ne  judicium  sit  illtisorium. 
1  Co.  52.  a.— Wing.  21. 

Where  from  the  nature  of  a  deed  it  is  evident  that  the  party  should  have  a  particular  power  or 
privilege,  the  Court  will  construe  the  deed  so  as  to  give  him  such  power,  even  though  it  should 
contravene  a  rule  of  law— as  if  one  should  demise  ground  to  be  used  as  a  nursery  ground ;  a  clear 
inference  would  arise  that  the  lessee  should  have  the  power  of  removing  the  trees  he  planted.  3  East's 
T.  R.  44. 

For  further  information  on  the  Exposition  of  Deeds,  see  the  chapter  on  Deeds  and  Exposition  of 
Deeds. 
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CHAP.   XIII. 

OF  AN  ATTORNMENT. 

J.  Qtt«f.  A  N  attornment  is  the  agreement  of  the  tenant  to  the  Co.  super  Lit. 

-^*-  grant  of  the  seigniory,  or  of  a  rent ;  or  the  agree-  309.  Terms  ot 
ment  of  the  donee  in  tail,  or  tenant  for  life  or  years,  to  a  pjpw.  35.  Lit. 
grant  of  a  reversion  or  of  a  remainder  made  to  another.  8ect.  551. 
As  where  the  lord,  or  one  that  hath  a  rent  out  of  land,  doth 
grant  over  his  seigniory,  or  his  rent  to  another ;  or  one 
that  hath  a  reversion  or  a  remainder,  after  an  estate  for 
life  or  years,  doth  sell  or  give  the  same  away  to  another  \ 
in  these  cases,  the  tenant  of  the  land  must  have  notice  of 
this  sale  or  gift,  and  of  the  alteration  of  the  party  to  whom 
he  must  attend  in  his  services;  and  he  must  give  his  con- 
sent to  the  same  gift  or  grant,  or  else  generally  the  same 
is  not  good.     And  this  yielding  of  consent  is  called  an 
attornment  (a).    And  it  is  either  actual,  or  verbal,  or  ac- 
tual and  verbal  both. 

9.  Quoluplex.         That  which  is  actual,  is  either  implied  and  in  law,  or 
expressed  and  in  fait.      Of  all  which  there  are  divers 
examples  hereafter  following. 
P.  254.  The  end,  effect,  or  fruit  of  this  agreement  is  to  perfect  Lit.  sect.  551. 

3.  The  effect    a  grant,  and  to  make  a  good  conveyance  of  an  estate ;  for,  Co-  ^f ljPt" 

of  it.  where  this  is  needful,  no  rent  nor  reversion  will  pass  with-  sect'  2^7'   ^ 

out  it;  neither  can  the  grantee  of  the  seigniory,  rent,  or  379.  39  H.  6. 
reversion,  bring  any  action  of  waste  for  waste  done  in  the  24.  Co.  super 
land,  nor  distrain  for   any  rent  or  service  upon  the  land,  kit.  32 
before  this  is  done.     But  this  is  only  a  bare  assent,  and     * ' se 
therefore  it  shall  not  nor  will  enure,  or  work,  to  pass  any 
interest,  to  make  a  bad  grant  good,  to  enfranchise  a  vil- 
lain, nor  to  give  a  man  a  tenancy  by  disseisin,  intrusion, 
or  abatement,  neither  shall   it  work  by  way  of  estoppel. 
And  therefore,  if  a  man  gain  a  rent  issuing  out  of  land  by 
coercion  of  distress  or  otherwise,  and  the  tenant  of  the 
land  attorn  to  him ;  this  will  not  amend  his  estate.     But 
otherwise  a  grant  and  the  attornment  of  the  tenant  do  as 

(a)  Attornment  is  now  rendered  unnecessary  by  the  statute  of  4  Ann.  c.  16.  s.  9.  which  enacts,  That 
all  grants  or  conveyances  by  fine  or  otherwise  of  any  manors,  or  rents,  or  of  reversions,  or  remain- 
ders, shall  be  effectual  without  the  attornment  of  any  of  the  tenants  ;  but  it  is  thereby  provided,  that 
no  tenant  shall  be  prejudiced  by  payment  of  rent  to  any  grantor  or  conusor,  or  by  breach  of  any  con- 
dition for  non-payment  of  rent,  before  notice  shall  be  given  to  him  of  such  grant  by  the  conusoe  or 
grantee. — And  by  statute  11  Geo.  2.  c.  19.  s.  11.  reciting,  that  the  possession  of  estates  is  rendered 
very  precarious  by  the  frequent  and  fraudulent  practice  of  tenants,  in  attorning  to  strangers,  who 
claim  title  to  the  estates  of  their  respective  landlords  or  lessors  who  are  thereby  put  out  of  the  pos- 
session of  their  respective  estates,  and  put  to  the  difficulty  and  expence  of  recovering  the  same  by 
action  at  law :  it  is  therefore  enacted  that  all  such  attornments  shall  be  void,  and  the  posses- 
sion not  altered  :  but  it  is  thereby  provided  that  the  said  act  shall  not  extend  to  affect  any  attornment 
made  pursuant  to  any  judgment  at  law,  or  decree  or  order  of  a  Court  of  Equity,  05,  made  with  the 
privity  and  consent  of  the  landlord  or  landlords,  lessor  or  lessors,  or  to  any  mortgagees,  after  the 
mortgage  is  become  forfeited. 

effectually 
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Lit.  «ect.  579, 
580,  581.  Co. 
6.  68.    Co. 
super  Lit.  309. 
314.  320. 


OldN.B.  170. 
Co.  super  Lit. 

252. 


Idem. 

Idem. 

Co.  super  Lit. 

310. 

Co.  super  Lit. 

321. 


Co.  6.  68.  Lit. 
sect.  584.  583. 


effectually  pass  the  freehold  and  inheritance  of  the  rever- 
sion of  land,  as  a  feoffment  and  livery  of  seisin  of  land  do 
pass  the  possession  of  land. 

In  most  cases,  where  the  grantee  hath  means  to  compel  4.  Where  and 
the  tenant  to  attorn,  there  the  attorn  ment  of  the  tenant  in  wll»t  cases 
is  at  least  to  some  purposes  needful ;  for  howsoever  it  be  ll'c  att°«"ne»t 
true,  that  if  a  seigniory,  rent,  services,  reversion,  or  re-  £,  nc*e!^rv- 
mainder  be  granted  by  fine,  in  this  case  the  rent,  seig-  or  not:  and* 
niory,  c^c.  doth  pass ;  so  as  the  grantee  may  enter  for  a  how:  and  t3 
forfeiture  upon  the  alienation  of  the  tenant  being  tenant  for  wliat  inteu**- 
life,  years,  by  statute,  or  elegit,  or  upon  an  escheat  of  the 
tenant;  or  may  seise  award,  or  heriot,  if  it  happen  be- 
fore any  attornment  be  made ;  and  if  the  reversion  of  a 
lease  for  years  be  granted  by  fine,  and  the  lessee  be  ousted 
and  the  lessor  disseised,  the  conusee  may  have  an  assise; 
and  therefore  as  to  all  these  purposes  the  attornment  of 
the  tenant  is  not  needful :  yet  the  grantee,  his  heir,  or  as- 
signee, cannot  distrain  the  tenant  for  rent,  or  bring  any 
action  that  doth  lie  in  privity  between  him  and  the  tenant, 
as  waste  upon  a  waste  done  by  the  tenant,  writ  of  entry 
ad  communem  legem,    or  in  casu  proviso,  or  in  consimili 
casu,  upon  the  alienation  of  the  tenant,  escheat  upon  the 
dying  of  the  tenant  without  heirs,  or  ward  upon  the  death 
of  the  tenant  his  heir  within  age,  or  writ   of  customs  and 
services,  until  he  have  the  attornment  of  the  tenant ;  and 
therefore,  as  to  all  these  purposes,  the  attornment  of  tho 
tenant  is  necessary.     And  hence  it  is  that  the  conusee  of 
a  fine  hath  means  appointed  him  by  the  law  to  compel  the 
tenant  to  attorn :  for  in  case  where  the  lord  doth  grant  his 
seigniory  to  another,  and  the  tenant  will  not  attorn,  the 
conusee  before  the  fine  be  iugrossed  may  have  a  writ  called 
a  Per  quce  servitia,    and  thereby  compel  him  to  attorn.  Per  qua:  ur- 
And  in  case  where  a  man  doth  grant  a  rent  to  another,  vitia. 
and  the  tenant  of  the  land  out  of  which  the  rent  doth  issue 
will  not  attorn,  the  conusee  of  the  rent  may  have  a  writ 
called  a  Quern  redditum  rcddit,  and  thereby  compel  him  to  Quem  redditum 
attorn.    And  in  case  where  a  man  doth  grant,  a  reversion,  reddlt. 
or  a  remainder  of  his  estate  after  tenant  for  life  to  another, 
*  and  the  tenant  will  not  attorn,  the  conusee  of  the  rever-      *  P.  255. 
sion  or  remainder  may  have  a  writ  called  a  Quid  juris  Quid  juris  cla- 
clamat,  and  thereby  compel  the  tenant  for  life  to  attorn.  mat. 
And  if  the  conusee  of  the  fine  die,  before  he  have  the  at- 
tornment of  the  tenant,  his  heir,  albeit  he  come  to  the 
thing  descended  by  act  of  law,  yet  shall  be  in  no  better 
case  than  his  ancestor  was.     And  if  the  conusee  of  a  fine 
by  which  he  hath  a  reversion  granted   to  him,  before  he 
hath  gotten  the  attornment  of  the  tenant,  bargain  and  sell 
the   reversion   by  deed   indented  and  inrolled ;  the  bar- 
gainee shall  be  in  no  better  case  than  the  bargainer  was. 
And  if  a  reversion  be  granted  by  fine,  and  the  conusee 
before  attornment  enter  and  make  a   feoffment,  and  the 
lessee  re-enter ;  in  this  case,  the  feoffee  cannot  distrain 
for  the  rent.     And  yet  if  there  be  lord,  mcsne  and  tenant, 
and  the  mesne  grant  the  services  of  his  tenant  by  fine  to 
another  in  fee,  and  after  the  grantee  die  without  heii%  and 
by  this  means  the  services  of  the"  mesne  escheat ;  in  this 
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case,  the  lord  may  distrain  for  them  without  any  attorn- 
ment  of  the  tenant. 

In  these  following  cases,  attornment  in  law,  or  in  deed, 
is  absolutely  and  to  all  intents  necessary,  viz.    *  Where  »]  Co.  j.  66. 
one  doth  make  a  lease  for  life,  or  years,  to  one,  and  after  Lit<  sect-  55l- 
doth  grant  the  reversion  or  remainder  after  the  same  lease  ^'^^  *Z?'6 
ended,  to  another  by  deed,    in  fee-simple,    fee-tail,  for 
life,  or  years  ;  in  this  case  the  lessee  for  life,  or  years, 
must  attorn.     bSo  where  the  lord  doth  grant  his  seigniory  fc]Lit.sect.55i. 
or  the  services  of  his  tenant  by  deed,  in  fee-simple,  or  Co.  super  Lit. 
otherwise  in  fee-tail,  for  life,  or  years  to  a  stranger ;  in  315t  p/ rk* 
Ihis  case  the  tenant  must  attorn.     e  So  where  the  lord  of  ti'co^es 
a  manor  doth  make  a  feoffment  of  his  manor;  in  this  case  Doct.  &  stud, 
the  services  of  the  tenants  will  not  pass  without  their  at-  35.  Lit.  sect, 
tornment.    d  So  if  another  man  have  a  rent  service,  rent  ^3" 
charge,  or  rent  seek,  issuing  out  of  my  land,  and  he  doth  Lit  si^" 
grant  this  rent  to  a  stranger;  in  this  case  I  must  attorn  to  Lit.  sect.  572. 
this  grant  to  the  stranger.     And  if  in  these  cases  the  te- 
nant doth  not  attorn,  the  grant  of  the  reversion,  Sfc.  is 
merely  void. 

If  a  reversion  be   granted  after  an  estate  of  a  tenant  by  Co.  mper  Lit, 
statute  merchant,  staple,  or  elegit,  or  after  an  estate  that  S15t 
any  one  hath  until  debts  be   paid,  or  the  like;  in  these 
cases,  the  tenants  must  attorn,  or  this  grant  will  not  be 
good. 

If  one  make  a  lease  for  years  of  land  rendering  rent,  Co.  2. 55. 
and  after  he  doth  grant  the  reversion  to  another  for  years,  Lit-  Bro-.  sec<« 
to  begin  after  the  death  of  the  grantor ;  in  this  case,  it  is  *^'  c^'g(/  e 
needful  that  the  lessee  for  years  in  possession  do  attorn  to  ut>'  312]    £iu 
make  this  grant  good.     But  if  one   make   a  lease  of  his  Bro  sect.  IM. 
land  to  one  for  ten  years,  and  after  make  a  lease  of  it  to  37^  Bro. 

another,  to  have  and  to  hold  from  the  end  of  the  said  term  d"or*  *9*,  • 

c.  f      ,,  f,  .  ,,  .  .A    Dier.  26.  Lit. 

ot  ten  years  tor  the  term  of  twenty  years,  in  this  case,  it  Bro.  349. 

seems  it  is  not  needful  that  the  first  lessee  doth  attorn,  but 
the  grant  is  good  enough  without  it.  If  one  make  a  lease  to 
*  P.  266.  another  *  for  twenty  years,  and  he  make  a  lease  over  to  a 
third  for  ten  years  rendering  a  rent,  and  then  doth  grant 
the  reversion  to  a  stranger;  in  this  case,  it  is  needful  that 
the  lessee  for  ten  years  do  attorn :  but  if  the  lease  for  tea 
years  be  made  without  any  reservation  of  rent,  contra. 
For  it  is  a  rule,  that  where  there  is  no  tenure,  attendancy, 
remainder,  rent,  or  service  to  be  paid  or  done,  there  at- 
tornment is  not  necessary.  And  hence  it  is,  that  where 
one  doth  grant  common  of  pasture  appendant  or  appur- 
tenant, or  estovers  out  of  land,  there  needs  no  attornment 
of  the  tenant  to  make  this  grant  good.  And  if  a  rent 
or  common  be  granted  to  one  for  life,  and  after  the  re- 
version of  it  be  granted  to  another;  that  in  this  case  there 
needs  no  attornment  to  make  this  second  grant  good. 
And  if  one  make  a  lease  to  one  for  ten  years,  and  then  And  so  it  wan 
make  a  lease  to  another  for  twenty  years;  in  this  case  agreed  in  M. 
the  second  lease  is  good  for  the  ten  years  to  come  after  37&38Eli». 
the  first  ten  years  ended,  without  any  attornment  of  the 
first  lessee. 

If  a  lord  exchange  the  services  of  his   tenant  with  ano-  Perk.  stet. 
ther  for  land ;  i«  this  case  the  attornment  of  the  tenant,  249,  25». 

by 
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by  whom  the  service  is  to  toe  done,  is  necessary  to  perfect 
this  exchange. 

If  there  he  lord  and  tenant  in  fee-simple,  and  the  tenant 
doth  make  a  lease  to  another  man  of  the  tenancy  for  life, 
and  the  lord  doth  grant  the  seigniory  to  the  tenant  for  life 
in  fee ;  in  this  case  the  tenant  in  reversion  must  attorn  to 
the  tenant  for  life  upon  this  grant  of  the  reversion,  or  the 
grant  is  not  good. 

If  I  he  seised  of  a  reversion  after  an  estate  for  years, 
and  I  grant  it  to  the  use  of  myself  for  life,  and  after  to  the 
use  of  another  and  his  heirs  in  fee,  and  after  I  grant  my 
reversion  for  life  to  another;  in  this  case  it  is  needful 
that  the  tenant  for  years  attorn  to  this  grant. 

If  a  lease  he  made  to  /.  S.  for  his  life,  and  afterwards 
another  lease  is  made  of  the  same  land  to  /.  D.  for  his  life ; 
in  this  case,  it  seems  that  /.  S.  must  attorn  to  this  second 
grant,  or  that  the  grant  will  not  be  good. 

An  estate  of  a  seigniory  cannot  be  gained  by  a  dissei- 
sin, abatement,  or  intrusion,  without  an  attornment.  And 
therefore  if  one  disseise  another  of  a  manor  which  is  part 
in  demesne,  and  part  in  services,  the  services  are  not 
gained  until  the  tenants  attorn. 

In  all  cases  for  the  most  part  where  there  is  no  means 
«ect.  580.  583.  provided   by  law  to  compel  the  tenant  to   attorn,  there 
o??er  their  attornment  in  law,  or  in  deed,  is  not  necessary,  un- 
less there  be  some  special  default  in  the  grantee.     Quod 
remedio   destituitur,    ipsa  re  valet,  si  culpa  absit.     And 
therefore  an  attornment  is  not  necessary  in  these  cases  fol- 
lowing, viz.    eWhere  one  doth  grant  a  rent,  reversion,  re- 
mainder, service,  or  seigniory  to  another  by  way  of  devise 
by  a  last  will  and  testament,  or  by  letters  patents  from  the 
king,  or  where  such*  things  are  granted  by  matter  of  record 
from  a  subject  to   the  king.     So  when  the  thing  granted 
doth  pass  by  way  of  use,  and  doth  vest  by  force   of  the 
statute  of  Uses :  as  if  one  that  is  seised  of  land  in  fee  doth 
make  a  lease  of  it  for  life,  or  years,  to  /.  S.  and   after 
levieth  a  fine;  or  doth  covenant  to  stand  seised   of  the  re- 
version of  this  land  (or  of  the  land  itself  which  is  all  one) 
to  the  use  of  another ;  or  doth  bargain  and  sell  the  reversion 
in  fee,  or  for  years ;  in  these  cases,  the  tenant  need  not 
to  attorn :  but  if  A.  grant  a  reversion  to  B.  to  the  use  of  C. 
courtof  Wards,  and  the  deed  is  not  inrolled,  or  the  use  arise  not  upon  con- 
Hil.  is  Jac.      sideration  of  blood,  Sfc.  in  this  case,  if  the  tenant  doth 
not   attorn  the   reversion   will  not  pass.     flf  one  by  a 
common  recovery  suffered,  grant  a  reversion  to  the  use  of 
himself,  his  wife,  or   children ;  in  this  case,  there  needs 
no  attornment  of  the  tenant  by  the  statute  of  7  H.  8.  cap.  4. 
So  where  one  doth  come  to  any  such  thing  by  title  or 
seigniory   paramount,  as  by  escheat,  surrender,  or  for- 
feiture, or  by  descent;  in  all  these   cases,  and  the  rest 
before,  the  attornment  of  the  tenant  is   to  no  purpose, 
neither  to  pass  the  tiling  as  to  the  estate,  nor  to  make  a 
privity  to  distrain  or  bring  action  of  debt.     And  therefore 
if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  grant 
the  services  of  his  tenant  by,  fine   to  another  in  fee,  and 
after  the  grantee  dieth  without  heir ;  in  this  case  the  ser- 
vices 
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vices  of  the  mesnalty  shall  come  to  the   lord  paramount 

and  he  may  distrain  for   them,  or   bring   any  action  that 

lieth  in  privity  for  them  without*  any  attornment.     So   if 

lessee  for  life  of  a  manor  surrender  his  estate  to  the  lessor; 

there  needs  no  attornment  of  the  tenants  of  the   manor  to 

make  this  estate  to  pass.     So  if  the  reversion  of  a  tenant 

for  life  be  granted  to  another  in  fee,  and   the  grantee  die 

without  heir,  so  that  the  reversion   doth  escheat;  in  this 

case,  the  lord  may  distrain,  or  bring  any  action  of  waste, 

<$v.  without  any  attornment.     So   if  a  reversion  descend 

to  an  heir  from  his  ancestor ;  in  this  case,  it  will  vest  in 

the  heir  without  attornment,  and  attornment  in  this  case 

is  not  necessary.     So  if  the  conusee  of  a  statute  merchant  Co.  super  Lit. 

extend   a  seigniory,  or  rent,   for  debt;  the  seigniory  or  321< 

rent  shall  be  vested  in  him  without  any  attornment  of  the 

tenant. 

If  a  copyholder  in  fee  make  a  lease  for  years,  by  licence  Per  three  Jus- 
of  the  lord,  rendering  rent,  and  after  surrender  the   re-  tices,  Trin. 
version  to  the  use  of  7.  S.  in  this  case,  it  seems  an   attorn-  4  ^ac>  ••»• 
ment  of  the  tenant  is  not  needful,  and  I.  S.   shall  have  the 
rent  without  any  attornment. 

If  one  grant  the  reversion  of  copyhold  lands  for  life,   Curia  M.  37  & 
or  years;  or  grant  the  seigniory  of  copyhold  lands   of  in-  *    EHt.  B.  R. 
heritance;  in  these  cases   there  needs  no   attornment  of 
the  tenants  to  make  the  grants  good.     And  so  also  is  the 
law  for  an  estate  at  will  by  the  common  law. 

If  a  lease  be  made  to  one  for  life,  the  remainder  to  Lit.  sect.  578. 
another  in  tail,  the  remainder  over  to  the  right  heirs  of 
the  tenant  for  life,  and  the  tenant  for  life  doth  grant  his 
remainder  in  fee ;  in  this  case,  there  needs  no  attornment 
of  the  tenant  in  tail,  but  the  remainder  will  pass  by  the 
deed  presently  without  any  attornment  at  all. 

If  one  lease  for  life,  the  remainder  for  life,  and   after  Lit.  sect.  575. 
the  lessor  release  all  his  right  in   the  land   to  him  in  re- 
mainder for  life ;  in  this  case  there   needs  no   attornment 
of  the  lessee  for  life,  to  perfect  this  release. 

If  two  or  more  joint-tenants,    make  a  lease  for  life,  Lit.  sect.  574. 
rendering  rent,  and  one  of  them  doth  release  the  rent  to 
the  other;  in  this  case,  there  needs  no  attornment  to  make 
the  rent  to  pass. 

In  all  cases  where  the  grant  is  in  the  personalty,  there  Agreed  in 
needs  no  attornment.     And  therefore  in  grants  of  annui-  Curnock's 
ties,  which  do  charge  the  person  of  the  grantor  only,  and  ^S(^> , 
not  his  land,  there  needs  no  attornment.     And  in  all  cases  c<j.  B. 
where  there  is  an  attornment  in  law,  there   needs  no  at- 
tornment in  deed. 

If  there  be  lord,  mesne,  and  tenant,  and  the  lord  grant  Lit.  sect.  .(555. 
the  fee  of  the  seigniory;  in  this  case,  the  mesne,  and  not 
the  tenant,  must  attorn. 

If  one  make  a  lease  for  life,  and  then  grant  the  rever-  Co.  super  Lit. 
sion  for  life,  and  the  lessee  attorn,  and  after  the  lord  grant  319- 
the  seigniory ;  in  this  case  it  seems  the  grantee,  and  not 
the  first  lessee  for  life,  must  attorn. 

If  there  be  lord  and  tenant,  and  the  tenant  make   a  gift  Lit.  sect.  554. 
in  tail,  or  lease  for  life,  of  the  land,  und  after   the  lord  556.  Co.  su- 
graat  the  services  to  a  stranger;  in  this  case,  the  tenant  perLit.  3ii. 

for 
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for  himself,  and  not  the  tenant  in  tail,  or  for  life,  must 
attorn :  for  it  is  a  maxim  in  law,  that  no  man  shall  attorn 
to  any  grant  of  any  seigniory,  rent,  service,  reversion,  or 
remainder,  bathe  that  is  immediately  privy  to  the  grantor. 
But  to  the  grant  of  a  rent-seek,  or  rent-charge,  issuing 
out  of  such  land  as  before,  the  under-tenant  in  tail,  or  for 
life,  and  not  the  immediate  tenant  himself,  must  attorn. 
If  there  be  tenant  for  life,  the  remainder  in  fee,  and  the 
lord  grant  the  services  to  a  stranger;  in  this  case,  the  te- 
nant for  life,  and  not  him  in  remainder,  must  attorn. 

If  there  he  tenant  for  life,  the  remainder  in  tail,  and  he 
in  the  reversion  after  their  estates  doth  grant  his  rever- 
sion to  a  stranger;  in  this  case,  if  either  of  them  need  to 
attorn,  it  must  be  the  tenant  for  life. 

If  a  woman  that  hath  a  husband  be  to  attorn,  the  hus-  Husband  and 
band  may  and  must  do  it  for  her;  and   the   attornment  of  yri*e' 
the  husband  for  the  wife,  whether  it  be  expressed  or  im- 
plied, will  bind  the  wife. 

If  one  make  a  lease  for  years  of  land,  the  remainder        !*•  259. 
for  life,  and  after  the  lessor  doth  grant  the  reversion;  in 
this  case,  the  tenant  for  life  or  years  either  of  them  may 
attorn. 

If  a  rent-charge  be  issuing  out  of  land,  and  the  tenant 
be  disseised  of  the  land ;  in  this  case,  the  disseisor  must 
attorn  to  a  grantee  of  the  land.  But  in  case  of  the  grant 
of  a  rent  set  vice,  the  disseisee  may  attorn  if  he  will,  for 
the  privity  is  between  the  lord  and  the  disseisee  only. 

If  a  man  make  a  lease  for  life  to  7.  S.  of  land,  and  after 
grant  a  rent  charge  out  of  it  to  /.  D.  and  after  he  grant 
over  this  rent  to  another;  in  this  case,  the  lessor,  and  not 
/.  S.  must  attorn. 

The  tenant  in  dower  after  she  hath  assigned  over  her 
estate,  and  not  the  assignee,  must  attorn  to  the  grant  of 
the  reversion.  And  yet  some  hold  that  the  assignee  also 
may  attorn.  The  same  law  is  also  of  the  tenant  by  the 
courtesy :  but  it  is  not  so  in  other  cases ;  for  if  the  rever- 
sion of  lessee  for  life  be  granted,  and  lessee  for  life  assign 
over  his  estate,  the  assignee,  and  not  the  lessee,  must 
attorn. 

If  lessee  for  life  assign  over  his  estate  upon  condition, 
and  then  the  reversion  is  granted ;  in  this  case,  the  as- 
signee, and  not  the  lessee  for  life,  must  attorn. 

If  a  tenant  in  fee-simple,  that  ought  to  attorn  to  a  grant 
of  a  seigniory  or  rent,  die  before  he  make  an  attornment, 
his  heir  must  attorn,  and  an  attornment  made  by  him  is 
good.  So  if  he  grant  away  his  land  before  he  make  his 
attornment,  his  grantee  may  attorn,  and  an  attornment 
made  by  him  will  be  good  enough. 

If  a  lord  of  a  manor  make  a  lease  of  his  manor  for  life 
or  years,  and  the  freeholders  and  others  do  attorn  to  the 
lessee,  and  after  he  grant  away  the  reversion  of  the  manor 
to  a  stranger;  in  this  case,  the  lessee  for  life,  or  years, 
must  attorn,  and  this  will  bind  all  the  freeholders. 

If  there  be  lord  and  tenant  by  homage,  fealty  and  rent, 
and  the  tenant  is  disseised,  and  then  the  lord  granteth  the 
rent  to  another ;  in  this  case,  the  disseisor,  and  not  the 

disseisee, 
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disseisee,  must  attorn;  but  if  he  grant  the  whole  seigniory, 
the  disseisee  may  attorn. 

A  voluntary  attornment,  where  it  is  needful,  may  be 
made  by  an  infant,  or  one  that  is  deaf  and  dumb  (who 
may  do  it  by  signs).  But  one  that  is  non  conipos  mentis 
cannot  make  an  attornment. 

The  attornment  must  always  be  made  to  the  grantee  of 
the  reversion,  rent,  fyc.  according  to  the  grant ;  whether 
the  attornment  be  express  or  implied.  But  if  divers  do 
take  by  the  grant,  the  attornment  may  be  made  to  one  of 
them,  and  this  shall  avail  the  rest;  as  if  a  reversion  OR  a 
rent  be  granted  to  two  or  more,  and  the  tenant  attorn  to  one 
of  them,  this  is  good  to  vest  and  settle  the  thing  *  granted 
in  them  all  according  to  the  grant.  And  if  a  lease  be 
made  by  deed  of  a  reversion  to  A.  for  life,  the  remainder 
in  fee  to  B.  and  the  tenant  attorn  to  A.  this  is  a  good  at- 
tornment to  settle  the  remainder  in  B.  But  if  the  tenant 
attorn  to  B.  during  the  life  of  A.  this  is  not  good  for  A. 
howbeit,  if  the  tenant  for  life  die  before  the  attornment 
be  made ;  in  this  case,  the  attornment  may  be  made,  and 
this  shall  be  sufficient  to  perfect  the  grant  of  the  remainder 
to  B. 

If  I  grant  a  reversion  to  one  man,  and  before  the  at- 
tornment of  the  tenant  had  to  perfect  the  grant,  he  doth 
sell  this  reversion  to  a  third  man;  in  this  case,  the  tenant 
may  attorn  to  the  second  grantee,  and  this  will  make  the 
grant  good  to  him.  But  if  the  attornment  be  made  to 
both  the  grantees,  it  is  void  for  incertainty. 

An  attornment  may  as  well  be  made  to  cestui  que  use  of 
a  reversion,  as  to  the  grantee  of  the  reversion  himself. 
And  it  seems  it  must  be  made  to  him,  and  not  to  the 
grantee  of  the  reversion.  For  it  was  agreed  in  the  court 
of  wards,  Hit.  18  Jac.  That  if  a  reversion  be  granted  to 

B.  to  the  use  of  C.  that  the  attornment  must  be  made  to 

C.  and  not  to  B.  who  is  but  an  instrument. 

In  all  cases  regularly  where  attornment  is  necessary,  it 
must  be  made  in  the  life-time  of  the  parties  grantor  and 
grantee,  or  exchanger  or  exchangee ;  for  if  either  of  them 
die  before  the  attornment  be  made,  the  grant  or  exchange 
is  void.  And  therefore  if  a  manor  be  granted,  and  livery 
of  seisin  be  given  upon  the  demesnes  thereof,  and  one  of 
the  tenants  die  before  attornment  be  made  by  him,  his  te- 
nement will  not  pass,  and  the  grant  as  to  that  part  will  be 
void;  for  in  this  case  all  the  tenants,  but  tenant  at  will, 
must  attorn.  And  albeit  the  grant  of  the  reversion  be  to 
begin  at  a  day  to  come,  and  after  the  death  of  either  of 
the  parties,  yet  must  the  attornment  be  made  in  the  life- 
time of  the  parties,  or  otherwise  the  grant  will  not  be 
good.  And  yet  an  attornment  may  be  made  after  the  death 
of  the  tenant,  by  his  heir ;  and  after  the  conveyance  of  the 
tenant,  by  his  assignee. 

If  a  lease  be  made  of  a  reversion  to  begin  at  a  day  to 
come ;  in  this  case  the  attornment  may  be  made  before  or 
Sifter  the  day,  so  it  be  made  in  the  life-time  of  the  par- 
ties, 

If 
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If  one  grant  his  reversion  of  White  Acre  or  Blank  Acre, 
and  the  tenant  attorn  to  the  grant,  before  the  grantee  have 
made  his  election  which  acre  he  will  have,  this  is  a  good 
attornment. 

If  a  man  grant  his  reversion  by  deed  to  one,  and  after, 
and  before  the  tenant  do  attorn,  he  levy,  a  fine  or  make  a 
feofTment  of  the  land  to  another ;  in  this  case  it  seems  the 
attornment  after  comes  too  late  ;  but  if  the  fine  or  feoffment 
be  *  but  of  part  of  the  land  granted  before  in  reversion  ;  «  P.  201. 
in  this  case  the  first  grant  after  atlornment  shall  be  good 
for  the  residue.  And  if  a  woman  sole  grant  a  reversion, 
and  after,  and  before  attornment,  she  marry  with  a  stran- 
ger, and  after  the  tenant  attorn  ;  in  this  case  the  attorn- 
ment comes  too  late,  for  the  marriage  is  a  countermand  of 
it.  And  if  a  reversion  of  an  estate  for  life  or  years  be 
granted,  and  the  grantor  before  attornment  doth  confirm 
the  estate  of  the  tenant  for  life  or  years,  and  so  change  the 
estate,  and  after  the  tenant  attorn,  in  \lris  case  the  attorn- 
ment conies  too  late. 

To  the  making  of  a  good  attornment  where  it  is  needful,   8-  The  manner 

divers  things  are  required.     1.  It  must  be  made  by  the  ofmakiagan 

,      2     .        attornment : 
person  that  ought  to  make  it.     2.  Jt  must  be  made  to  the   and  what  shall 

person  that  ought  to  take  it.'  3.  It  must  be  made  in  time  be  said  a  good 
convenient.  4.  If  it  be  an  express  attornment,  the  te-  attornment; 
nant  must  first  have  notice  of  the  grant  of  the  reversion, 
rent,  fyc.  to  which  he  must  attorn ;  but  otherwise  it  is  of 
an  attornment  in  law,  for  there  notice  in  all  cases  is  not 
necessary.  5.  And  it  must  be  done  in  that  manner  the 
law  d£th  prescribe.  Arid  for  this,  it  is  to  be  known  that 
it  may  be  made  by  words,  or  by  deeds,  and  without  any 
writing,  or  by  deed  or  writing  (and  this  is  the  safest  way 
to  do  it.)  And  any  words,  Avritten  or  spoken  by  the  te- 
nant, that  do  import  an  assent  and  agreement  to  the  grant 
of  the  reversion,  rent,  fyc.  in  such  manner  as  the  same  is 
made  after  notice  given  to  him  of  the  grant,  whether  it  be 
in  the  presence  or  in  the  absence  of  the  grantee  of  the  re- 
version, rent,  iSfc.  will  make  a  good  attornment  in  deed. 
And  therefore,  if  the  tenant  after  knowledge  of  the  grant, 
use  these  words  following,  or  any  others  to  the  like  effect, 
to  the  grantee,  viz.  I  do  attorn,  or;  turn  tenant,  to  you 
according  to  the  grant ;  or,  I  become  your  tenant ;  or,  I 
agree  to  the  grant;  or,  I  am  well  content  with  the  grant; 
or,  Godsend  you  joy  of  it;  these  are  good  express  attorn- 
ments.  And  if  the  tenant,  after  knowledge  of  the  grant, 
pay,  do,  or  deliver,  all,  or  any  part  of  the  rent,  or  ser- 
vice, before,  or  at  the  time  when  the  same  is  due,  to  the 
grantee,  or  give  a  penny,  or  farthing,  an  ox,  or  a  knife, 
or  any  such  like  thing,  or  any  other  valuable  thing,  in  the 
name  of  attornment,  or  in  the  name  of  seisin  of  the 
rent;  this  is  a  good  express  attornment;  and  that  attorn- 
ment, which  is  made  by  words,  and  deed  or  sign  both, 
is  the  best;  for  that  doth  leave  a  more  deep  impression  in 
the  mind  of  the  witnesses.  But  if  one  have  a  rent-charge 
issuing  out  of  my  land,  and  he  grant  it  to  a  stranger;  and 
I  give  him  an  ox  to  put  him  in  possession  of  the  rent;  it 
seems  this  is  no  good  attornment. 
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If  a  man  grant  his  reversion  of  my  living  to  7.  S.  and  M.  2  Car.  in 

his  bailiff,  that  doth  use  to  gather  his  rents,  saith  to  me,  ^Je  court  of 

that  /.  S.  hath  bought  it,  and  I  must  hereafter  pay  my  rent  SUper  Lit  sio. 

to  him,  and  I  tell  him  I  am  glad  of  it;  this  is  a  good  at-  Curia  B.  II. 

*P.  262.      tornment.     And  that,  albeit  it  be  in  the  *  absence  of  1.  S.  Hil.  it  Car. 

And  it  is  not  material  whether  the  stranger  know  of  the  B-  R-  Hilton's 
grant,  or  not,  so  the  tenant  know  of  it.     And  an  attorn-  c 
ment  made  to  the  lord's  steward  in  the  court,  in  the  ab- 
sence of  the  lord,  is  a  good  attornment.     For  it  is  suffi- 
cient, if  the  tenant  have  notice,  that  he  attorn  to  the  grant 
in  the  presence  of  any  whomsoever.     Tenant  for  life  was, 
the  remainder  in  tail,  he  in  the  remainder  granted  his  re- 
mainder, the  tenant  for  life,  having  notice  of  the  grant,       ••* 
saith  to  a  stranger  in  his  absence,  that  is  the  party,  I  am 
well  pleased  that  the  grant  is  made  to  him;  it  was  adjudged 
to  be  good. 

If  a  reversion  be  granted  to  one  for  life,  and  after  the  Co.  super  Lit. 
same  reversion  be  granted  to  him  for  years,  and  the  tenant  ^°'  ll  H-  7- 
attorn  to  both  the  grants  at  once ;  this  attornment  is  void 
for  incertainty.     So  if  one  grant  his  seigniory  to  /.  &  Bi- 
shop of  London  and  his  heirs,  by  one  deed,  and  grant  the 
same  to  /.  S.  Bishop  of  London  and   his  successors,  by 
another  deed,  and  the  tenant  attorn  to  both  grants  at  once ; 
this  attornment  is  void  for  incertainty.     So  if  a  reversion 
be  granted  to   two  several  persons  by  several  deeds,  and 
the  tenant  attorn  to  both  the  grants   at   one  time;   this 
attornment  is  void   for  incertainty;    and  neither  of  the 
grants  are  perfected  by  the    attornment  in  these  cases. 
The  implied  attornment,  which  also  doth  amount  to  an 
express  attornment,  is  made  divers  manner  of  ways.     For  1411.  s.  15. 
if  the  tenant,  after  notice  of  the  grant  of  the  reversion,  34  H.  6.  41. 
pay  his  rent  to  the  grantee,  or  surrender  his  estate  to  the 
grantee,  or  pray  in  aid  of  the  grantee,  or  accept  a  grant 
of  the  reversion  or  remainder  from  him  that  hath  it,  this 
is  a  good  attornment  in  law.     But  if  the  tenant,  after  the  Co.  super  Lit. 
grant  of  the  reversion,  not  having  notice  of  the  grant,  pay  312.  Calvin's 
his  rent  to  the  grantee  as  a  receiver,  bailiff,  fyc.  this  is  no  c^'  ,     , 
good  attornment.    And  therefore  if  the  bailiff  of  a  manor  pas".  r^Fac. 
shall  purchase  the  manor,  or  the  reversion  of  one  of  the   B.  R. 
tenements,  and  the  tenant,  not  knowing  of  the  purchase,  Co.  super  Lit. 
pay  his  rent  to  him,  as  he  was  wont  to  do ;  this  is  no  good  ^9*  ,^0>  f ' 
attornment  in  law.     So  if  a  man  seised  of  a  seigniory  levy 
a  fine  of  it,  and  then  taketh  back  an  estate  in  fee,  and  the 
tenant,  having  no  notice  of  all  this,  doth  pay  his  rent  to 
the  comisor,  as  he  was  wont  to  do ;  this  is  no  good  attorn- 
ment in  law,  to  perfect  either  of  these  grants. 

If  there  be  lord  and  tenant,  and  the  tenant  let  the  land   Lit.  sect.  558.  ; 
to  a  woman  for  life,  the  remainder  in  fee,  and  the  woman  560,  &e. 
doth  take  a  husband,  and  after  the  lord   doth  grant  the 
services  to  the  husband  in  fee ;  in   this   case,  this   accept- 
ance of  the  deed,  by  him  that  ought  to  attorn,  is  a  good 
attornment  in  law.     So  if  in  this  case  the  tenant  lease  to 
a  man  for  life,  the  remainder  over,  and  the  lord  grant  the 
services  to  the  tenant  for  life,  and  he  accept  thereof;  this 
is  a  good  attornment  in  law. 

If 
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Co.  super  Lit. 
313. 


Co.  super  Lit. 
313.  Lit.  sect. 
573. 


Lit.  sect.  559. 


Lit.  sect.  564. 


Co.  super  Lit. 
310. 


Lit.  sect.  563. 


Lit.  sect.  576, 
577.  Co.  super 
Lit.  319.    Dier 
212.  Co.  6.  68. 
5.  113. 


Hil.  8  Jac. 


Perk.  sect. 
231. 


So  was  it  held 
in  Brokenbury 
and  Martiui's 
case,  5  Ellt. 
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If  the  lord  by  deed  grant  his  seigniory  to  the  tenant  of 
the  land  and  to  a  stranger,  and  the  tenant  doth  accept  of 
this  deed ;  this  is  *  a  good  attornment  in  law,  to  extin-  *  P.  263. 
guish  a  moiety,  and  to  vest  the  other  moiety  in  the  other 
grantee.  So  if  one  make  a  lease  to  /.  S.  for  life,  and  after 
confirm  his  estate,  the  remainder  over  to  /.  />.  and  the 
lessee  for  life  doth  accept  of  the  deed  of  this  confirmation 
and  grant ;  this  is  a  good  attornment  in  law,  and  doth 
vest  the  remainder  in  /.  D. 

If  there  be  lord  and  tenant,  and  the  tenant  take  a  wife, 
and  after  the  lord  doth  grant  the  services  to  the  wife  and 
her  heirs,  and  the  husband  doth  accept  of  the  deed  of  this 
grant ;  this  is  a  good  attornment  in  law. 

If  the  conusee  of  a  fine  of  services,  sue  a  scire  facias  to 
have  execution  of  the  services,  and  hath  judgment  to  re- 
cover ;  this  is  a  good  attornment  in  law. 

If  a  woman  grant  a  reversion  to  a  man  in  fee,  and  after 
marry  with  the  grantee ;  this  is  a  good  attornment  in  law, 
to  perfect  this  grant  made  to  the  husband. 

If  a  lord  grant  his  seigniory,  and  there  be  twenty  man- 
ner of  services,  and  the  tenant,  with  what  intent  soever  it 
be,  pay  or  perform  in  deed  any  parcel  of  the  services  to 
the  grantee ;  this  a  good  attornment  in  law  for  all  the  ser- 
vices. 

If  I  be  seised  of  land  in  fee,  and  make  a  lease  for  life  or 
years  of  it,  or  it  be  extended  by  a  statute  or  elegit,  and 
then  I  make  a  feoffment  of  this  land,  and  give  livery  of 
seisin  upon  it,  and  so  put  out  the  tenant,  and  after  the  te- 
nant (or  one  of  the  tenants,  if  there  be  many)  re-enter; 
this  is  a  good  attornment  in  law.  And  so  also  it  seems 
is  the  law,  if  the  lessee  for  life  recover  in  an  assise.  But 
if  a  man  make  a  lease  for  life,  and  then  the  lessor  grant 
the  reversion  for  life,  and  the  lessee  attorn,  and  after  the 
lessor  enter  and  make  a  feoffment  in  fee,  and  so  disseise 
the  lessee  for  life,  and  then  the  lessee  re-enter;  this  is  no 
good  attornment  in  law  by  the  grantee  for  life.  And  if 
the  conusee  of  a  reversion  by  fine  disseise  the  lessee  for 
life,  and  make  a  feoffment  in  fee,  and  the  lessee  re-enter ; 
this  is  no  good  attornment  in  law  to  th«  feoffee,  to  enable 
him  to  distrain,  Sfc. 

If  one  grant  the  reversion  of  a  lease  of  a  term  of  years, 
and  before  any  attornment  made,  the  lessee  for  years  doth 
grant  his  term  to  the  grantee  of  the  reversion ;  in  this 
case,  this  is  no  good  attornment  in  law,  to  make  the  re- 
version pass. 

If  one  have  land,  and  a  rent  issuing  out  of  other  land, 
both  in  one  county,  and  he  grant  both  by  deed,  and  give 
livery  of  seisin  of  the  land  in  the  name  both  of  the  land 
and  of  the  rent;  this  is  no  good  attornment  in  law,  to 
make  the  grant  of  the  rent  good. 

If  lessee  for  life,  or  years,  subscribe  his  name  as  a  wit- 
ness to  the  sealing  and  delivery  of  the  grant  of  the  rever- 
sion, made  by  the  lessor  to  a  stranger;  this  is  no  good  at- 
tornment in  law,  for  he  may  do  this  and  not  have  notice : 
but  if  he  have  notice  of  the  grant,  and  *  then  put  his  hand  *  P.  264. 
to  it;  this  is  an  attornment,  cnria  B.  R.  H.  11  Car. 
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•» 


the  whole. 


jo*** 


Attornment  to 
one  good  to 
others. 


Attornment  to       If  a  reversion  be   granted  of  two  acres,  or   for  forty    Co.  2.  68.  sn- 
partofthe       years,  or  if  services  be  granted,  and  the  tenant  doth  at-   Per  M* 
grant  good  for  torn  for  one   acre    or  for  part  of  the  forty  years,  or   for 

£  i  •         v  '  11  in  i     • 

part  of  the  services;  this  shall  extend  to  all,  and  is  a 
good  attornment  for  both  the  acres,  all  the  forty  years, 
and  all  the  services.  And  that,  albeit  the  tenant  say 
expressly  it  shall  be  good  but  for  a  part,  and  not  for 
the  whole.  And  so  also  it  is  of  an  attornment  in 
law.  And  therefore  if  the  grantee  by  fine  of  services, 
sue  a  scire  facias  to  have  execution  of  any  part  of  the 
services,  and  have  judgment  to  recover  any  part;  or  a 
lessee  of  three  acres  surrender  one  of  them  to  the  grantee 
of  the  reversion  of  all  the  three  acres  ;  this  is  a  good  at-  N 
tornment  for  the  whole.  But  if  one  attorn  for  part  of  the 
land,  or  for  part  of  the  services,  in  case  of  the  grant  of 
a  reversion  of  land,  or  the  grant  of  services,  and  have  no 
notice  of  the  grant  of  any  more  ;  this  attornment  is  not 
good  for  any  part,  but  void  for  all. 

If  a  seigniory,  reversion,  or  the  like,  be  granted  to  two  Co.  super  Lit. 
or  more,  and  the  tenant  after  notice  thereof  doth  attorn  to  297.  2.  68.  67. 
one  of  them,  this  is   a   good  attornment,  to   perfect  the 
grant  to  both  or  all  of  them.     But  if  one  die  before   at- 
tornment, and  the  tenant  attorn  to  the  survivor  or   sur- 
vivors; this  shall  not  avail  the  heir  of  him  that  is  dead; 
but  it  is  good  to  perfect  the  grant  to  the  survivor  or  sur- 
vivors, to  whom  it  is  made. 

If  a  reversion  be  granted  to  husband  and  wife,  and  the  Calvin's  case, 
tenant  attorn  to   the  wife  in  the  absence  of  the  husband  ;  1>asc-  7  Jac- 
this  is  a  good  attornment,  to   perfect   the   grant  to  them 
both.     But  if  a  reversion  be  granted  to  two  men,  and  the 
tenant  have  notice  only  of  a  grant  made   to  one  of  them, 
and   he  attorn  to  him  only  ;  this   attornment  is  void,  and 
not  good  to  perfect  the  grant  to  either  of  them. 

If  two  joint-tenants  be   for  life,  or  years,  and   the  re- 
version  of  their  estate  is  granted  to  a  stranger,  and  one  of  I-*1-  "eel.  -> 

them  attorn  to  the  grant  of  the  reversion;  this  is  a   good  !?  Ca,r'»in 

4.  f      i     *u      c  *i  rpi      i-i       i        •      c  Lord  Brook's 

altornmeut  lor  both  ol  them.     Ihe  like  law  is  for  tenants  case  -in  the 

in  common.     But  if  A.,  B.,  C.,  and  D.,  be  lessees  for  Court  of 
years,  and  C.  and  D.  be  outlawed,  so  as  they  forfeit  their  Wards. 
parts  to  the  king,  and  the  king  become  tenant  in  common 
•with  A.  and  B.  and  after  the  reversion  is   granted  to  a 
stranger,  and  A.,  B.,  C.,  and  D.  attorn;  this  is  no  good 
attornment  to  perfect  the  grant  of  the  reversion  ;  for  C. 
and  D.  cannot  attorn,  and  the   attornment  of  A.  and  B. 
for  the  king  and  themselves  is  not  good. 

Attornment  made  by  the  husband  is  good  for  the  wife  : 
•whereof  see  before  at  Numb.  5. 

In  all  cases  for  the  most  part  where  attornment  is  need-  Co.  6.  68.  9. 
ful,  the  tenant,  whether  he  be  tenant   in   fee-simple,  for  84.  super  Lit. 
life,  years,  by  *  statute,  elegit,  or  as  executor  until  debts  315> 
be  paid,  shall  be  compelled  to  attorn.     And  albeit  the  te- 
nant be  an  infant,  and  come  to  the   land  by  purchase  or 
descent,  yet  he  may  be  compelled  to  attorn  ;  but  then  in 
this  case  his  attornment  shall  not  prejudice  him  ;  for  when 
he  is  of  full  age,  he  niay  disclaim,  or  say  he  doth  hold  by 
less  services. 

If 
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Co.  6.  68.  su- 
per Lit.  318. 


Co.  super  Lit. 
318.  3.  86. 


Co.  super  Lit. 
318.  3.  86. 


Co.  super  Lit. 

309.  310.  297. 
See  before. 


Co.  super  Lit. 
320. 


Co.  super.  Lit, 
310. 


Co.  super  Lit. 
3io. 


If  there  be  tenant  in  tail  of  a  reversion,  and  he  grant 
this  over  to  a  stranger  ;  in  this  case  the  tenant  in  posses- 
sion may  be  compelled  to  attorn.  But  if  the  reversion, 
upon  the  estate  of  the  tenant  in  tail,  or  upon  the  estate  of 
the  tenant  in  tail  after  possibility  of  issue  extinct,  be 
granted,  such  a  tenant  may  not  be  compelled  to  attorn; 
and  yet  such  a  tenant  may  attorn  gratis  if  he  will.  And 
the  assignee  of  the  estate  of  such  a  tenant  in  tail  after  pos- 
sibility, fyc.  is  compellable  to  attorn.  And  if  one  make  a 
gift  in  tail,  the  remainder  in  fee,  and  the  seigniory,  or  a 
rent-charge  issuing  out  of  the  land,  is  granted  in  fee  by 
fine  ;  in  this  case,  the  tenant  in  tail  may  be  compelled  to 
attorn. 

In  all  cases  for  the  most  part  where  attornment  is  not 
needful,  there  is  no  means  to  compel  the  tenant  to  attorn. 
And  therefore  the  tenant  cannot  be  compelled  to  attorn  to 
him  that  comes  to  a  reversion  or  remainder  by  escheat, 
forfeiture,  fyc. 

If  one  grant  his  reversion  of  land  in  mortmain  without 
a  licence,  the  tenant  may  not  be  compelled  to  attorn,  un- 
til there  be  a  licence  had  from  the  king. 

Also  it  is  a  general  rule,  that  when  the  grant  by  fine  is 
defeasible,  there  the  tenant  shall  not  be  compelled  to  at- 
torn. As  if  an  infant  levy  a  fine,  this  is  defeasible  by  writ 
of  error  during  his  minority,  and  therefore  the  tenant 
shall  not  be  compelled  to  attorn.  So  if  the  land  be  holden 
in  ancient  demesne,  and  he  in  the  reversion  levieth  a  fine 
of  the  reversion  at  the  common  law  ;  the  tenant  shall  not 
be  compelled  to  attorn,  because  the  estate  that  passeth  is 
reversible  by  a  writ  of  deceit. 

If  the  grant  be  absolute,  and  the  attornment  be  on  con-  10.  How  an 
dition;  yet  this  shall  enure  according  to  the  grant.     So  if  attornment 
the  attornment  be  put  to  part  of  the  things  or  part  of  the 
time  granted;  this  shall  enure  to  perfect  the  grant  for  all. 
So  if  the  attornment  be  made  but  to  one  of  the  grantees, 
it  shall  enure  to  the  rest.     So  if  the  attornment  be  made  to 
the  particular  tenant,  it  shall  enure  to  him  in  the   remain- 
der, to  perfect  his  estate  also. 

If  the  estate  of  the  tenant  be  with  a  privilege  annexed, 
as  without  impeachment  of  waste,  or  the  like,  and  the  te- 
nant attorn  generally  without  any  saving  of  his  privilege  ; 
if  the  attornment  be  gratis  and  voluntary,  whether  it  be 
an  attornment  in  law  or  in  deed,  this  shall  not  enure  to 
extinguish  his  privilege  :  but  if  the  attornment  be  made 
by  the  compulsion  of  a  writ  in  this  *  manner,  and  without 
this  saving,  he  hath  lost  his  privilege  for  ever. 

If  a  reversion,  Sfc.  be  granted  to  two  several  men  one 
after  another,  and  he  that  hath  the  latter  grant  get  the  at- 
tornment of  the  tenant  to  his  grant  before  the  other  ;  in 
this  case,  this  shall  enure  to  perfect  the  latter,  and  the 
first  grant  now  cannot  be  made  good. 

If  a  reversion  be  granted  to  a  man  and  woman  unmar- 
ried, and  before  attornment  made  they  intermarry,  and 
then  the  tenant  attorn  ;  in  this  case  they  shall  have  the 
estate  by  moieties. 


bTtaken. 
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An  attornment  as  to  the  party  grantor  shall  have  relation  Co.  super  Lit. 
to  the  time  of  the  grant,  to  make  the  thing  to  pass  out  of  Sio. 
the  grantor  ab  initio,  albeit  it  be  made   many  years  after 
the  grant;  therefore  all  acts  done  by  him  alter  the  time 
of  the  grant,  and  before  the  attornment,  to   the  prejudice 
of  his   own   grant,    as  granting  of  rents,  entering  into 
statutes,  or  the  like,  are  void  as  to  the  land,  to  charge  it: 
and  hence  it  is,  that  if  a  reversion  be  granted  to  an  alien, 
and  before  the  attornment  of  the  tenant  he  is  made  deni- 
zen ;  in  this  case,  the  king  upon   office  found   shall  have 
the  land;  and  yet  it  shall  not  so  relate,  as  to  make  the 
tenant  chargeable  to  the  grantee  for  any  mesne  arrearages, 
or  for  any  waste  in  the  lands  from  the  time   of  the  grant        \ 
to    the  time   of  the   attornment.      But  in  respect   of  a 
stranger  it  shall  not  relate  at  all.     And  therefore  if  two 
deeds  be  of  a  reversion  at  several  times,  and  he  whose 
deed  was  made  last  gets  attornment  first,  the  reversion 
doth  pass  to  him ;  and  though  the  other  get  attornment 
afterwards,  yet  this  will  not  help  him  by  relation;  and  al- 
beit the  former  grant  of  the  reversion  be  in  fee,  and  the 
latter  for  life  only,  yet  the  law  will  be  all  one  in   both 
cages. 
And  now  having  done  with  this,  we  come  to  a  Zeaie, 
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Terms  of  the        A    LEASE  (loth  properly  signify  a  demise  or  letting  of  i. 

eritment  unto  an- 


lands,  rent,  common,  or  any  hereditament,  unto  an- 
Justice  Dod-  ot«er  for  a  lesser  time  than  he  that  doth  let  it  hath  in  it. 
dridge's  Trea-  (For  when  a  lessee  for  life  or  years  doth  grant  over  all  his 
tise,  called  the  estate  or  time  unto  another,  this  is  more  properly  called 
Law°f  Bro  an  assignment  tnan  a  lea86)-  («)•  And  this,  albeit  it  may  Assignment. 
Leases,  60?  ^e  made  and  done  by  other  words,  yet  it  is  most  com- 
4.37.  Plow.  raonly  and  aptly  made  by  the  words  "  demise,  grant,  and 
421.  432.  let(i)."  And  in  this  case  he  thatletteth  is  called  the  lessor,  Lessor. 

Dier,  125.         an(}  ]ie  to  whom  jt  i§  let  the  lessee.     This  word  also  is  Lessee. 
sometimes,  although  improperly,  applied  to  the  estate,  i.  e. 
the  title,  time,  or  interest  the  lessee  hath  to  the  *  thing      *  P.  267. 
demised,  and  then  it  is  rather  referred  to  the  thing  taken 
or  had,  and  the  interest  of  the  taker  therein;  but  in  this 
place,  it  is  applied  rather  to  the  manner  or  means  of  at- 

(a)  If  a  lessee  should  intend  to  make  an  underlease,  but  should  demise  the  premises  for  as  long  or 
a  longer  tenn  than  he  had  in  them,  the  instrument,  though  on  the  face  of  it  purporting  to  be  a  demise 
would  in  reality  be  an  assignment;  and  the  lessor  (assignor)  would  be  without  the  remedy  of  distresi 
for  his  rent  ;  care  therefore  should  be  taken,  in  granting  under-leases,  that  part  (a  day  will  do)  of  the 
term  granted  by  the  original  lease  remains  in  the  lessor. 

(6)  Any  words  which  shew  that  the  parties  intended  that  the  lessee  should  occupy  the  lands  as  tenant, 
and  that  without  any  further  deed  or  instrument  being  made,  will  be  sufficient  to  constitute  an  actual 
present  demise  for  years.  Thus,  the  words  covenant,  grunt,  and  agree,  that  A.  shall  occupy  the 
lands  for  so  many  years  ;  or  even  the  word  "  covenant"  alone  will  amount  to  an  actual  demise,  where 
it  is  clear  that  the  parties  intended  the  instrument  to  operate  as  an  actual  lease.  Whitlock  v.  Her/on, 
Cro.  Jac.  91.  Richards  v.  Sely,  2  Mod.  80.  And  an  instrument  in  the  form  of  a  licence,  or  consent, 
or  agreement,  that  the  lessee  may  occupy,  or  inhabit,  or  enjoy  certain  lands,  &c.  for  a  certain  period, 
will  constitute  an  actual  present  demise,  where  it  is  clear  that  the  parties  intended  it  should  do  so. 
See  Sparke  v.  Sparke,  Moore,  666  ;  and  see  Owen,  125.  Drake  v.  Mundy,  Cro.  Car.  207.  Per  Yates,  J. 
4  Burr.  2210.  Challoner  v.  Dames,  1  Ld.  Kaym.  404.  Anonymous,  11  Mod.  42.  Though  see  Cro.  Jac. 
172,  contra,  but  not  law.  A  covenant  to  stand  seised,  where  there  is  the  consideration  of  blood, 
has  been  held  to  be  a  lease.  Right,  ex  dem.  Basset  v.  Thomas,  S  Burr.  1446.  And  where  one  by 
his  will  recited,  "  I  have  made  a  lease  to  J.  S.  for  the  term  of,  &c."  it  was  held,  that  the  re- 
cital amounted  to  a  lease  ;  and  that  the  word  "  have"  should  be  understood  in  the  present  tense, 
[as  if  the  testator  had  said,  I  "  do"  make  a  lease,]  in  order  to  give  effect  to  the  intention.  See 
Bac.  on  Leases,  163.  It  may  be  proper  to  observe,  that  an  instrument  cannot  operate  as  a  demise  of 
a  present  interest  to  a  person  who  is  not  a  party  to  the  instrument.  See  Littleton  and  Perner's  case, 
\  Leon.  136.  Parker  v.  Grovenor,  Moore,  480.  Perry  v.  Allen,  Cro.  Eliz.  173.  Corbett  v.  Stone, 
Sir  Thomas  Raym.  140.  Under  the  Statute  of  Uses,  however,  or  by  way  of  trust,  there  is  no  doubt 
but  a  person,  not  a  party  to  the  instrument,  may  take  either  a  present  or  future  interest  as  a  lessee 
for  years  :  and  even  by  a  deed  operating  at  common  law,  a  term  of  years,  by  way  of  remainder,  may 
be  limited  to  a  person  not  a  party  to  the  deed,  and  who  will  be  liable,  if  he  takes  possession,  to  all 
the  obligations  of  a  lessee.  See  Wright  v.  Curtwright,  1  Burr.  282.  In  a  deed  poll,  every  grantee 
may  be  considered  as  a  party  ;  and  therefore  a  demise  by  deed  poll  can  never  be  considered  as  bad  on 
the  ground  of  the  lessee  not  being  a  party.  In  the  case  of  an  indenture,  the  rule  seems  to  be,  that 
to  constitute  a  person  a  party  he  must  be  formally  named  as  one  at  the  commencement  of  the  deed. 
Although,  as  we  have  just  seen,  almost  any  form  of  words  will  be  sufficient  to  constitute  an 
actual  present  demise  where  the  parties  so  intended  ;  yet  the  question  frequently  arises,  whether  an 
instrument  is  to  be  considered  as  an  actual  lease  or  as  a  mere  agreement  tor  one;  but  this  point  will 
be  considered  in  a  subsequent  part  of  the  chapUT. 

taming 
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2.  Q*olu:'Ier.  taining  or  coming  to  the  thing  letten.  And  in  this  sense 
it  is  sometimes  made  and  done  by  record,  as  fine,  reco- 
very, Sfc.  and  sometimes  and  most  frequently  by  writing 
called  a  lease  by  indenture,  albeit  it  may  be  made  also  by 
deed  poll  (c).  And  sometimes  also  it  is  (as  it  may  be  of 
land,  or  any  such  like  thing  grantable  without  deed  for 
life  or  never  so  many  years)  by  word  of  mouth  without 
any  writing,  and  then  it  is  called  a  lease  parol  (rf).  And 
hence  comes  the  division  of  a  lease  parol,  and  a  lease  in 
writing.  And  all  these  ways  it  may  be  made  either  for 
life,  L  e.  for  the  life  of  the  lessee,  or  another,  or  both; 
or  for  years,  i.  c.  for  a  certain  number  of  years,  as  ten,  _ 
an  hundred,  a  thousand,  or  ten  thousand  years,  months, 
weeks,  or  days,  as  the  lessor  and  lessee  do  agree.  And 

Term  of  yeais.  then  the  estate  is  properly  called  a  term  of  years  :  for  this 
word  "term"  doth  not  only  signify  the  limits  and  limitation 
of  time,  but  also  the  estate  and  interest  that  doth  pass  for 
that  time:  these  leases  also  for  years  do  some  of  them 
commence  in  presenti,  and  some  in  fit  fur  o,  at  a  day  to 
come :  and  the  lease  that  is  to  begin  in  futiiro,  is  called 

Jnteresse  termi-   9\\  interesse  termini,  or  future  interest  (e).     Or  at  will,  i.e. 

ni,  or  future      \vhcn  a  lease  is  made  of  laud  to  be  held  at  the  will  and 

interest. 

(c)  Although  in  the  case  of  leases  by  corporations  aggregate,  leases  of  incorporeal  hereditaments 
not  incident  to  and  granted  with  corporeal  ones,  leases  for  lives,  and  leases  under  powers  which  re- 
quire a  deed,  a  deed  is  necessary  to  the  validity  of  the  lease;  *  yet  in  other  cases  a  deed  is  not 
absolutely  necessary.  A  writing  however,  as  will  be  seen  in  the  next  note,  is  necessary  in  almost  every 
case.  Where  a  lease  is  made  by  deed,  it  is  most  commonly  made  by  indenture,  and  not  by  deed  poll. 
Where  a  lease  is  made  under  a  power  which  requires  it  to  be  made  by  indenture,  there  an  inden- 
ture is  absolutely  necessary.  So  where  the  lessee  executes  a  counterpart  of  the  lease,  there  too  it 
should  be  by  indenture.  In  short,  it  is  always  the  safest  and  best  way  to  have  an  indenture,  especially 
as  an  indenture,  as  we  shall  see  hereafter,  will  operate  by  estoppel;  which  a  deed  poll  will  not. 

(rf)  But  by  stat.  29  Car.  2.  c.  3.  leases  of  lands  must  be  in  writing  and  signed  by  the  parties  them- 
selves or  their  agents  duly  authorised,  otherwise  they  will  operate  only  as  leases  at  v/ill ;  except  leases 
not  exceeding  three  years  from  the  milking  thereof,  and  where  the  rent  reserved  to  the  landlord 
during  the  term,  amounts  to  two-third  parts  at  least  of  the  full  improved  value  of  the  thing  demised. 
.Leases  which  do  not  come  within  the  exception  of  the  act  must  be  made  by  writing ;  and  they  must  be 
so,  whether  they  are  made  to  commence  in  futuro  or  in  presenti.  12  Mod.  610.  liuyle y  v.  Hicks, 

1  Str.  651.     1  Ld.  Raym.  736.     Where  a  parol  lease  is  made  for  more  than  three  years,  such  lease  will 
be  merely  a  lease  at  will.    [Respecting  leases  at  will,  see  next  page,  note  (f )]. 

(e)  An  interesse  termini  is  that  interest  which  the  lessee  has  in  the  term,  whether  commencing  in 
presenti  or  in  futuro,  before  he  makes  an  actual  entry  into  the  lands.  Where  indeed  the  term  is  created 
under  the  Statute  of  Uses,  there  the  statute  transfers  the  possession  to  the  use  and  no  entry  is 
necessary,  consequently  in  such  a  case  an  interesse  termini  cannot,  properly  speaking,  exist.  This 
species  of  interest  (an  interesse  termini)  may  be  assigned,  (Co.  Lit.  46  b.  Cro.  Eli/.  15,  and  275. 

2  Brownl.  233,  and  1  Keb.  154.)  or  released  ;"(Co.  Litt.  270  b.)  but  it  is  said  it  cannot  be  surrendered, 
though  an  instrument  purporting  to  be  a  surrender,  will  operate  and  may  be  pleaded  as  a  release. 
But  where  it  is  held  that  an  interesse  termini  cannot   be  surrendered,  it  is  to  be  understood  of  a  sur- 
render by  deed  ;  for  there  is  no  doubt  but  it  will  be  surrendered  in  law  by  the  acceptance  of  another 
grant  or  lease  inconsistent  with  it.     Where  an  interesse  termini  is  in  joint-tenants,  it  will  vest  solely  in 
the  survivor  if  there  is  no  severance  of  the  joint-tenancy;  (Co.  Litt.  51  b.  270  b.     Cro.  Eliz.  127.) 
and  it  continues  a  valid  and  subsisting  interest  notwithstanding  cither  the  lessor  or  lessee,  or  both, 
should  die  before  entry.    An  interesse  termini,  unless  the  period  has  actually  arrived  at  which  the  term 
is  to  take  effect  in  possession,  cannot  be  barred  by  fine  and  non-claim.     See  supra,  page  22,  note(x). 
It  may  be  proper  to  notice,  that  a  person  with  a  mere  interesse  termini  cannot  maintain  a  possessory 
action,  as  trespass  or  ejectment.     See  1  Sid.  223,  and  Comb.  209. 


*  It  does  not  appear  to  be  settled,  whether  a  lease  for  years,  made  by  a  person  with  a  remainder  or 
reversion  in  corporeal  hereditaments  is  good  unless  made  by  deed.  See  Bac.  Abr.  tit.  Lease,  (N.) 
The  better  opinion  perhaps  is,  that  it  is  good.  The  safest  course  however  in  such  a  case  is  to  make 
the  lease  by  deed. 
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Co.  super  Lit. 
4.;>.  46. 
Plow.  273. 
523. 


pleasure  of  the  lessor,  or  at  the  will  and  pleasure  of  the 
lessor  and  lessee  together :  and  such  a  lease  may  be  made 
by  word  of  mouth  as  well  as  the  former  (/). 

See  Grant,  Regularly  these  things  must  concur  to  the  making  of  3.  Things  ne. 

Nnmb.  4.  every  good  lease.     1.  As  in  other  grants,  so  in  this,  there  ^.gdi^"^ 

^"'i6'^34-'-  must  be  a  lessor,  and  he  must  be  a  person  able,  and  not  go0\i  lease, 
restrained  to  make  that  lease.  2.  There  must  be  a  lessee, 
and  he  must  be  capable  of  the  thing  demised,  and  not  dis- 
abled to  receive  it.  3.  There  must  be  a  thing  demised, 
and  such  a  thing  as  is  demiseable.  4.  If  the  thing  de- 
mised be  not  grantable  without  a  deed,  or  the  party 
demising  not  able  to  grant  withoiit  deed,  the  lease  must 
be  made  by  deed.  And  if  so,  then  there  must  be  a  suffi- 
cient description  and  setting  forth  of  the  person  of  the 
lessor,  lessee,  and  the  thing  leased,  and  all  necessary 
circumstances,  as  sealing,  delivery,  fyc.  required  in  other 
grants,  must  be  observed.  5.  If  it  be  a  lease  for  years, 
it  must  have  a  certain  commencement,  at  least  then  when 
it  comes  to  take  effect  in  interest  or  possession,  and  a 
certain  determination,  either  by  an  express  enumeration 
of  years,  or  by  reference  to  a  certainty  that  is  expressed,  or 
by  reducing  it  to  a  certainty  upon  some  contingent  prece- 
dent by  matter  ex  post  facto,  and  then  the  contingent  must 
happen  before  the  death  of  the  lessor  or  lessee.  6.  There 
must  be  all  needful  ceremonies,  as  livery  of  seisin,  attorn- 
ment  (</),  and  the  like,  in  cases  where  they  are  requisite. 
7.  There  must  be  an  acceptance  of  the  thing  demised,  and 
of  the  estate,  by  the  lessee.  But  whether  any  rent  *  be 
reserved  upon  a  lease  for  life,  years,  or  at  will,  or  not,  is 
not  material,  except  only  in  the  cases  of  leases  made  by 
tenant  in  tail,  husband  and  wife,  and  ecclesiastical  persons. 
Of  which  see  infra. 

For  the  ability  and  capacity  of  the  lessors  and  lessees ; 
and  what  shall  be  said  a  good  lease  or  not,  in  respect  of 
the  ability  of  the  lessor,  and  the  capacity  of  the  lessee  (A);  J'ease* for  Ufeor 

and  years :  or  not. 
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(/)  Leases  at  will  being  discountenanced,  the  courts,  generally  speaking,  consider  demises,  where  no 
specific  term  is  mentioned,  or  where  the  lease  cannot  be  sustained  under  the  Statute  of  Frauds,  and 
where  a  rent  is  payable,  as  tenancies  from  year  to  year;  and  such  a  tenancy  can  only  be  determined  at 
the  anniversary  of  its  commencement,  upon  giving  six  calendar  months  previous  notice.  Right  v. 
Darby,  1  T.  R.  159.  By  the  custom  indeed  of  particular  places,  or  by  special  agreement  between 
the  parties,  a  longer  or  shorter  notice  maybe  given.  Tomlins  v.  Rawlinson,  3  Burr.  1603.  Doe  v. 
Snowden,  2  Blackst.  1224.  Green  v.  Copous,  4  T.  R.  361.  This  kind  of  tenancy  at  will  (or  tenancy 
from  year  to  year)  does  not  determine  by  the  tenant's  death,  but  devolves  upon  his  personal  repre- 
sentatives. Doe  v.  Porter,  3  T.  R.  13.  And  if  the  lessor  dies  or  conveys  away  the  reversion,  the 
interest  of  the  lessee  is  not  thereby  determined,  but  he  will  be  entitled  to  notice  to  quit  from  the  heir 
at  law,  devisee,  or  grantee,  exactly  the  same  as  from  the  lessor  himself.  See  Birch  v.  Wright,  1  T.  R. 
373.  Baker  v.  White,  2  T.  R.  159.  If  a  lease  is  granted,  which  is  void  against  a  remainder-man  or 
reversioner,  and  the  remainder-man  or  reversioner,  witli  notice  of  the  lease  being  void  as  against 
himself,  accepts  rent  from  the  lessee,  the  lessee  will  afterwards  be  considered  as  a  tenant  from  year  to 
year.  Doe  v.  Ward,  1  H.  Blackst.  97.  Doe  v.  Welter,  7  T.  R.  478.  Right  v.  Bawden,  3  East.  260. 
Denn,  dem.  Brune  v.  Rmclins,  10  East.  T.  R.  261. 

(g)  Attainment,  as  we  have  seen  in  the  last  chapter,  is  now  rendered  unnecessary;  and  in  leases 
livery  of  seisin  is  in  no  case  necessary,  except  in  the  case  of  a  lease  for  life  or  lives  where  made  by 
feoffmcnt. 

(A)  It  may  he  proper  to  enquire  somewhat  more  particularly  into  the  ability  of  the  lessor  and  the 
capacity  of  the  lessee;  or  in  other  words,  by  whom  and  to  whom  leases  may  be  made.  It  may  be  laid 
down  generally,  that  all  persons,  being  natural-born  subjects,  and  being  of  full  age  and  free  from  the 
disabilities  of  infancy,  coverture,  or  insanity,  may  be  lessors  or  lessees.  And  a  lease  by  an  infant  is  not 
absolutely  void  but  only  voidable;  at  least  tvhere  such  lease  reserves  a  rent  and  has  the  semblance  of 

a  benefit 
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1.  In  respect     and   the   description   of   their   persons;    the   nature   and 

of  the  persons  description  of  the  thing  demised ;  and  what  mis-recital,  or 

of  the  lessor, 

and  the  lessee, 

the  thing  leased,  and  the  estate,  property,  or  possession  of  the  lessor  therein. 

a  benefit  to  the  infant*.  It  is  said  in  3  Burr.  1806,  (and  see  Co.  Litt.  308  a.)  to  have  been  long  settled, 
that  an  infant  may  make  a  lease  without  rtnt  to  try  his  title;  and  if  a  lease  is  made  by  an  infant  without 
rent,  though  not  for  the  purpose  of  trying  his  title,  yet  if  it  is  made  by  deed  or  writing  which  takes 
effect  by  the  delivery  of  his  own  hand,  there,  it  is  conceived,  the  lease  is  not  absolutely  void,  but  only 
voidable.  See  Perk.  sect.  12.  And  see  Burr.  1806.  A  lease  by  an  infant,  reserving  rent,  being  only 
voidable,  acceptance  of  rent  after  he  comes  of  age  will  affirm  such  lease.  It  is  conceived,  however, 
that  it  must  be  rent  which  actually  becomes  due  after  he  comes  of  age,  and  not  mere  arrears  of  what 
became  due  during  his  minority.  Where  an  infant  lessor,  after  he  came  of  age,  said  to  the  lessor, 
"  God  give  you  joy  of  it,"  (meaning  the  farm)  this  was  held  by  Mead  to  be  an  affirmation  of  the 
lease.  See  Bac.  Abr.  tit.  Leases  (B). 

As  infants  themselves  may  grant  leases,  (though  voidable)  so  a  guardian  in  socage  may  make  a  lease 
of  the  infant's  socage  lands,  which  will  be  good  till  the  infant  comes  of  age ;  and  if  the  'lease  is  made 
for  a  term  beyond  the  infant's  minority,  it  is  not  absolutely  void  against  the  infant,  but  only  voidable  ; 
consequently  capable  of  confirmation  by  the  infant, — as  by  acceptance  of  rent,  &c.  Bac.  Abr.  tit. 
Leases  (I.  9.)  2  Rol.  Abr.  41.  But  see  Roe  v.  Parry,  2  Wils.  129  and  135. 

It  is  conceived,  that  a  lease  of  an  infant's  lands  made  by  a  testamentary  guardian  appointed  pur^ 
suant  to  the  act  of  the  12  Car.  2.  c.  24,  would  be  good  during  the  infant's  minority ;  and  if  extending 
beyond  that  period  would  be  capable  of  confirmation  by  the  infant. 

A  feme  covert  (except  under  a  power)  cannot  make  a  valid  lease  of  her  lauds.  Leases,  however,  of 
her  lands  may  be  made  by  her  and  her  husband  pursuant  to  the  act  of  the  32  Hen.  8.  c.  28  ;  but  leases 
under  this  act  will  be  more  fully  noticed  below.  It  may  hardly  be  necessary  to  observe,  that  a  lease  of 
a  married  woman's  lands  may  be  made  by  fine  or  recovery,  in  which  her  husband  joins;  and  where  a 
lease  of  her  lands  is  intended  to  be  made  which  the  act  of  Hen.  8.  will  not  authorise,  there  a  fine  or 
recovery  (according  to  the  circumstances  of  the  case)  will  be  necessary  ;  unless  it  can  be  made  under 
a  power.  It  may  be  proper  to  observe,  that  if  a  feme  covert  should  make  a  lease  by  fine,  which  she 
levies  without  her  husband  as  a  feme  sole,  there  the  lease  will  bind  her,  unless  her  husband  avoids  the 
fine  in  his  life-time.  See  supra,  page  7,  note  (w),  on  the  subject  of  a  fine  by  a  married  woman, 
levied  as  by  f£me  sole.  Where  a  lease  by  a  married  woman  is  not  good,  it  will,  generally  speaking, 
be  not  merely  voidable  but  absolutely  void  j  and  consequently  incapable  of  confirmation  either  by 
acceptance  of  rent  or  otherwise. 

Generally  speaking,  persons  of  unsound  mind  can  do  no  binding  act ;  but  the  statute  of  the  11  Gen.  3. 
c.  21,  authorises  lunatics,  or  their  guardians,  or  committees,  under  the  direction  of  the  Court  of 
Chancery,  to  accept  surrenders  of  leases  for  lives  or  years  which  are  held  of  the  lunatic,  and  to  grant 
new  leases  of  the  premises  held  by  the  surrendered  lease ;  and  the  act  of  the  43  Geo.  3.  c.  7b.  authorises 
the  committees  of  the  estates  of  persons  of  unsound  mind,  to  grant  building,  repairing,  or  other 
leases,  under  the  direction  of  the  Court  of  Chancery,  of  the  freehold,  copyhold,  and  leasehold  estates  of 
the  lunatic,  for  such  term  of  years,  at  such  rents,  and  under  such  covenants  as  the  Court  shall  direct. 

Aliens  are  prohibited  by  the  policy  of  the  law  from  acquiring  real  property,  except  that  an  alien 
fi  lend  may  take  a  house  for  his  own  habitation,  though  if  such  alien  friend  is  an  artificer  or  handi- 
craftsman, he  cannot  even  do  this,  the  act  of  the  32  Hen.  8.  c.  16.  s.  13.  prohibiting  it.  An  ,alien, 
however,  by  naturalization  or  by  being  made  a  denizen,  acquires  the  capacity  to  purchase  and  hold 
lands ;  and  naturalization  renders  valid  purchases  previously  made,  where  the  alien  has  not  been 
deprived  of  them  by  the  crown ;  and  letters  of  denization  have  the  same  effect  where  they  con- 
tain a  confirmation  of  former  purchases.  An  alien  may  therefore,  after  naturalization  or  denization, 
make  a  valid  lease  of  his  lands.  See  supra,  page  56,  note  (z),  relative  to  aliens ;  and  see  also 
the  acts  of  11  &  12  W.  3.  c.  16.  and  25  Geo.  2.  c.  39,  which  give  certain  persons  all  the  privileges  of 
natural-born  subjects. 

Executors  and  administrators,  unless  restrained  from  underletting  (see  supra,  page  123,  n.  (q)),  may 
grant  under  leases  of  leasehold  property,  which  the  testator  or  intestate  was  possessed  of.  See  Bac. 
Abr.  tit.  Leases  (I.  7.)  But  where  administration  is  granted  duranie  minori  estate,  a  valid  lease  can, 
only  be  granted  during  minority.  See  Bac.  Abr.  tit.  Leases  (I.  7.);  and  6  Co.  676.  And  where  a 
leasehold  is  specifically  devised,  an  under  lease  by  the  executors  would,  it  is  conceived,  be  bad  in 
equity  against  the  devisee.  All  persons  who  have  only  partial  interests  in  the  thing  leased,  as 
tenants  tor  life,  by  the  curtesy,  in  dower,  tor  years,  by  elegit,  statute  merchant  or  staple,  though 
they  may  grant  leases  which  will  be  good  during  the  continuance  of  their  respective  interests, 
yet  they  cannot  grant  them  for  a  longer  period,  unless  by  virtue  of  an  express  power  for  the  purpose. 
Though  neither  a  mortgagor  or  mortgagee  alone  can  make  a  lease  to  bind  the  other,  yet  each  of 
them  may  bind  himself  and  his  own  interest.  In  order,  however,  to  make  a  valid  lease  of  lauds  iu 
mortgage,  both  the  mortgagor  and  mortgagee  should  join  in  making  it:  And  where  the  mortgagee  has 
the  legal  estate,  as  is  generally  the  case,  the  rent  ought  to  be  reserved  to  him,  and  the  covenants,  on  the 
part  of  the  lessee,  entered  into  with  him  ;  (see  Webb  v.  Russell,  3  T.  R.  393;  and  Stokes  v.  Russell,  Ib. 
<578.)  for  if  the  rent  is  reserved  to  the  mortgagor,  and  the  covenants  entered  into  with  him,  no 
distress  can  be  made  for  the  rent,  (unless  under  an  express  power  for  the  purpose,)  and  the 

*  By  the  custom  of  particular  places,  leases  bv  infants  of  their  socage  land  may  be  good.   Co.  Lit.  1 1;. 
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mis-nomcr  will  hurt,  or  not;  see  Grant,  numb.  4,  and  infra, 
numb.  5,  6,  7. 
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covenants  can  only  be  sued  upon  as  covenants  in  gross.  (See  cases  last  cited.)  It  is  therefore  proper 
always  to  reserve  the  rent  to  the  mortgagee  and  to  make  the  covenants  with  liiin,  where  he  has  the 
legal  estate. 

If  a  copyholder  makes  a  lease  for  more  than  a  year,  without  the  licence  of  the  lord,  it  is  a  forfeiture 
of  his  copyhold,  unless  the  special  custom  of  the  manor  authorises  the  lease.  And  a  lease  by  parol, 
(See  East  v.  Harding,  Moore,  393.  Cro.  Eliz.  498.)  or  to  commence  in  future,  (Bac.  Abr.  tit. 
Leases  (O.))  will  be  a  forfeiture.  But  though  a  copyholder  may,  by  the  general  custom  of  manors, 
grant  a  lease  for  a  single  year  without  licence,  yet  a  lease  for  one  year,  and  so  from  year  to  year,  with 
the  interval  of  a  day  or  some  other  short  period,  would  not  be  good,  but  would  work  a  forfeiture. 
See  Cro.  Car.  233.  Cro.  Jac.  301.  But  for  a  lease  without  licence  to  occasion  a  forfeiture,  an  actual 
interest  for  more  than  a  year  must  pass — a  mere  agreement  or  covenant  to  grant  a  lease  will  not  work 
a  forfeiture.  2  T.  R.  739.  3  Keb.  638.  1  Btilst.  190.  A  demise  for  one  year,  and  so  from  year  to 
year  for  thirteen  years  more,  "  if  the  lord  will  give  his  licence,  and  so  as  there  shall  be  no  forfeiture,"  is 
only  an  actual  demise  for  one  year,  with  a  conditional  agreement  for  a  further  term,  and  is  no  for- 
feiture. See  Luffkin  v.  Nunn,  llVes.  170.  So,  where  a  copyholder  agreed  to  grant  a  lease  for 
twenty-one  years,  provided  the  lord's  licence  could  be  obtained,  and  that  in  the  mean  time  it  should 
be  lawful  for  the  lessee  to  occupy  the  premises,  it  was  held  that  this  only  amounted  to  a  lease  for  a 
year,  and  was  no  forfeiture.  Doe  v.  Morris,  2  Taunt.  54  and  52.  And  where  a  copyholder  granted  a 
lease  of  freehold  lands  for  twenty-one  years,  and  also  a  lease  of  copyholds  for  a  term  authorised 
by  the  custom,  and  covenanted  to  renew  the  lease  of  the  copyholds  from  time  to  time  during  the  con- 
tinuance of  the  freehold  lease,  and  that  in  the  mean  time,  and  until  such  renev/ed  lease  should  be 
granted,  the  lessee  should  hold  the  copyholds  ;— this  was  held  not  to  be  an  actual  lease  of  the  copy- 
holds, but  only  an  agreement  for  one.  Fenny  v.  Child,  2  Man.  &  Selw.  255.  An  agreement  therefore 
for  a  lease  of  copyholds,  though  for  a  longer  period  than  the  custom  warrants,  occasions  no  forfeiture  : 
and  a  covenant  or  agreement,  that  the  lessee  shall  hold  or  occupy  the  lands,  will  not,  where  there  is 
any  stipulation  about  a  future  lease,  or  about  obtaining  the  lord's  licence,  amount  to  an  actual  lease ; 
and  therefore  will  not  occasion  a  forfeiture.  See  cases  above  cited,  and  Doe  v.  Clare,  2  T.  R.  739. 
JYunn  v.  Luffkin,  11  Ves.  170. 

It  may  be  proper  to  observe,  that  where  a  copyholder  grants  a  lease  by  virtue  of  a  licence,  he  must 
strictly  pursue  his  licence,  otherwise  the  lease  is  bad.  See  Com.  Dig.  tit.  Copyholds  (K.  3.)  And 
where  the  lease  is  not  according  to  the  licence,  a  forfeiture  it  is  presumed  would  be  incurred,  though 
if  the  deviation  from  the  licence  appeared  to  be  inadvertent  and  not  intended  as  a  fraud  upon  the 
lord,  there  can  be  little  doubt  but  a  court  of  equity  would  relieve  against  the  forfeiture.  Where  the 
lord  has  notice  of  the  forfeiture,  and  admits  the  copyholder,  such  admittance  will  be  considered  as  a 
waiver  of  the  forfeiture.  Com.  Dig.  tit.  Copyhold  (C.  3.) 

In  stating  by  whom  leases  may  be  made,  it  will  be  proper  to  notice  lay  and  spiritual  corporations, 
the  trustees  of  charity  lands,  tenants  in  tail,  and  husband  and  wife  seised  jure  uxoris.  Leases  by 
spiritual  corporations,  by  tenants  in  tail,  and  by  husband  and  wife  seised  jure  uxoris,  will  be  afterwards 
noticed  in  the  places  where  the  subjects  occur  in  the  text ;  but  leases  by  lay  corporations,  and  trustees 
of  charity  lands,  not  being  noticed  in  the  text,  this  may  be  a  proper  place  to  consider  them.  All 
corporations  have  the  power  at  law  of  alienating  their  possessions,  except  where  restrained  by  statute. 
Mayor  of  Colchester  \ .  Lowten,  1  Ves.  &  Bea.  246.  And  where  they  have  such  power  at  law,  they 
have  the  like  power  in  equity,  except  where  they  hold  their  possessions  upon  a  trust  or  for  a  purpose 
incompatible  with  the  power  of  alienation  :  It  may  therefore  be  laid  down,  that  leases  by  mayor  and 
commonalty,  bailiff  and  burgesses,  or  other  lay  corporations,  whether  aggregate  or  sole,  are,  gene- 
rally speaking,  good,  for  whatever  length  of  time,  or  upon  whatever  terms  they  may  be  granted. 
Leases,  however,  by  corporations  aggregate,  as  we  have  before  seen,  must  be  made  by  deed,  and 
must  be  under  their  common  seal. 

It  may  be  proper  to  observe,  that  the  crown  cannot  grant  leases  (being  restrained  by  the  act  of  the 
1  Ann.  stat.  1.  c.  7.)  for  more  than  three  lives  or  thirty-one  years,  or  for  some  term  of  years,  deter- 
minable  on  one,  two,  or  three  lives,  to  commence  from  the  making  of  the  lease ;  or  if  any  lease  is  made 
to  commence  in  reversion  or  expectancy,  then  the  same,  together  with  any  lease  in  possession,  is  not 
to  exceed  the  term  of  thirty-one  years,  or  three  lives,  in  the  whole.  The  act  requires  the  reservation 
to  the  crown  of  the  ancient  rent  or  more,  or  the  rent  which  has  been  reserved  and  paid  for  the  greater 
part  of  the  twenty  years  immediately  preceding  the  granting  of  any  such  lease  ;  and  where  there  shall 
have  been  no  such  previous  rent,  then  a  reasonable  rent  to  be  reserved,  not  being  less  than  one-third 
of  the  clear  yearly  value  of  the  property  demised. — No  lease  is  to  be  made  without  impeachment  of 
waste. 

Estates  which  come  to  the  crown  by  forfeiture,  escheat,  or  outlawry,  or  taken  in  execution  for  debt 
owing  to  the  crown,  are  excepted  out  of  the  operation  of  the  above  act;  and  buildings  which  require 
rebuilding  or  repairing  may  be  leased  for  fifty  years  or  three  lives. 

For  rent  reserved  on  a  lease  made  by  the  crown,  the  crown  has  a  remedy  by  distress  on  all  other 
lands  of  th$  lessee,  as  well  as  on  those  comprised  in  the  lease  ;  and  if  the  lease  should  be  a  lease  of 
incorporeal  hereditaments,  the  crown  has  the  like  right  of  distress  for  Uie  rent  as  it  has  for  rent 
j-eserved  on  a  lease  of  corporeal  hereditaments.  See  Coi  Lit,  -17  a.  note  (1) ;  and  sec  Attorney -<Jencnd 
v.  Mayor  <»/  Cntftrv,  1  1J,  Wuis.  506. 

Leases 
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Leases  for  life,  or  years,  or  at  will,  may  be  made  of  any  Bro-  Leases, 

thing  23' 

Leases  by  trustees  of  charity  lauds  (such  leases  being  common,  and  abuses  in  granting  them  too  frc- 
nnently  committed,)  form  an  important  subject  of  consideration.    Where  the  donor  has  prescribed 
the  terms  upon  which  leases  may  be  granted,  the  terms  prescribed  must  be  strictly  attended  to,  other- 
wise the  lease  cannot  be  supported.  See  Attorney- General  v.  Griffith,  13  Yes.  565,  and  Lydiatt  v.  Foach, 
2  Vern.  410.     [This,  of  course,  is  to  be  tinderstood  of  cases  in  which  the  lessee  knew  the  lands  to  be 
charity  lands,  for  if  he  was  ignorant  of  the  fact,  and  had  obtained  the  legal  estate  from  the  trustees, 
it  is  conceived  his  lease  could  not  be  disturbed.]     Where  the  trustees  are  only  authorised  to  demise  for 
a  certain  number  of  years,  a  covenant  for  renewal  contained  in  a  lease,  is  void.     See  the  last  cited 
rase,   and  Taylor  v.  Duhvieh  Hospital,  iP.Wms.  655,    and  Attorney-  General  v.  Hemsworth  Hospital, 
14  Ves.  324.     If,  however,  the  term  actually  demised,  and  the  term  to  be  comprised  in  the  renewed 
lease,  did  not  together  exceed  the  term  which  the  trustees  were  authorised  to  grant,  there,  it  is  con- 
ceived, the  covenant  for  renewal  would  be  good.    In  a  case  where  trustees  were  expressly  authorised 
to  lease  for  any  number  of  years  at  rack  rent ;  a  lease  for  the  long  term  of  999  years  was  h£4d  to  be 
good,  a  full  and  fair  rent  being  reserved.     Attorney-General  v.  Moses,  2  Mad.  Ch.  Ca.  294.     But  the 
most  important  point  of  enquiry  under  the  present  head  is, — what  leases  arc  valid  where  the  donor  has 
given  no  power  of  leasing.     T lie  trustees  having  the  legal  estate,  it  must  be  clear  that  at  law  they 
liiay  grant  leases  upon  what  terms  they  please ;    and  where  the  lessee  has  no  notice  of  the  lands 
being  mere  trust  property,  there,  it  is  conceived,  the  lease  would  be  good  in  equity  as  well  as  at  law. 
i5ut  where  the  lessee  has  notice  of  the  lands  being  charity  lands,    or  mere  trust  property,  there,  it 
•would  seem,  that  to  the  validity  of  his  lease  in  equity,  it  should   be  such  as  the  trustees  might  grant 
consistently  tvith  a  regard  to  the  interests  of  the  charity ;  for  if  it  is  not  such,  then  the  lessee  must  know 
that  the  trustees  are  guilty  of  a  breach  of  trust,  and  coming  in  with  full  notice  of  such  breach,  he  is 
to  be  considered  as  particeps  criminis,  and  therefore  properly  punishable  with  the  loss  of  his  lease.     To 
the  validity  therefore,  in  equity,  of  a  lease  of  charity  lands,  the  lessee  should  either  have  no  notice 
that  they  are  charity  lands,  or  \f  he  has  such  notice,  then  tlie  lease  should  be  such  us  the  trustees  rnight 
grant  consistently  with  a  regard  to  the  interests  of  the  charity.    But  though  this  would  seem  to  be  the 
sound  rule  by  which  to  decide  the  validity  of  charity  leases,  yet,  it  is  apprehended,  that  some,  at  least, 
of  the  decisions  on  cases  which  have  arisen  on  charity  leases  arc  not  perfectly  reconcileablc  with  it; — • 
as  where  leases,  with  notice,  have  been  held  to  be  good,  though  granted  for  very  long  terms  ;  so  long  as 
to  make  it  extremely  probable,  from  the  progressive  increase  in  the  value  of  lands,  either  from  depre- 
ciation in  the  value  of  money,  improvements  in  agriculture,  or  increase  of  population,  or  the  united 
operation  of  these  causes,  that  the  rent  (though  it  might  be  a  fair  one  at  the  granting  of  the  lease) 
would,  before  the  expiration  of  the  term,  fall  far  short  of  what  it  ought  to  have  been. — The  granting  of 
such  leases  certainly  could  not  accord  with  a  regard  to  the  true  interests  of  the  charity.     It  may  be 
questionable  too,  whether  leases,  where  fines  are  taken*,  (though  there  should  he  no  objection  to  the 
length  of  the  term)  can  be  considered,  prima  facie,  as  leases  made  agreeable  to  the  rule  above  laid 
down  ;  for  the  lessee,  by  paying  a  fine,  enables  the  trustees  to  anticipate,  as  it  were,  the  receipts  of. 
the  rents,  and  thereby  puts  it  in  their  power,  by  embezzling  the  money,  to  do  a  serious  injury  to  the 
objects  of  the  charity.     It  would  therefore  seem,  that  a  due  regard  to  the  interests  of  charities  would 
require,  that  giving  tines  on  charity  leases  should  be  discouraged,  by  holding  such  leases  to  be  void  ; 
unless  the  lessees  could  shew  the  application  of  the  fines  to  purposes  beneficial  to  the  general  objects  of 
the  charity, — the  application  of  them  for  the  benefit  of  present,  to  the  prejudice  of  future  objects, 
should,  it  is  conceived,  be  considered  as  bad :  the  giving  of  fines  ought  to  be  no  reason   in  favor  of 
•very  long  leases,  unless  it  could  be  shewn  that  the  fine  had  been  laid  out  in  such  a  way  as  to  be  perma- 
nently advantageous  to  the  objects  of  the  charity;  as  by  laying  it  out  in  building  upon,  or  otherwise  im- 
proving either  the  same  or  other  parts  of  the  property :— In  short,  it  would  seem,  that  the  great  object 
of  enquiry  in  determining  the  validity  of  charity  leases  with  notice,  is,  whether  the  lease  is  or  is  not 
prejudicial  to  the  general  interests  of  the  charity.    Of  course,  slight  deviations,  where  there  was  no 
dishonest  intention,  should  not  be  regarded.    Perhaps  some  legislative  measure,  relative  to  leases  of 
charity  lands,  would  be  desirable.    With  these  preliminary  observations,  it  may  be  proper  to  notice 
the  doctrine  on  the  subject  of  charity  leases,  as  it  appears  to  rest  upon  decided  cases :  and  first,  it  may 
DC  proper  to  observe,  that  if  the  lease  is  granted  at  an  evident  under-value,  it  will  be  set  aside.    Attor- 
iteij'General  v.  Magicood,  18  Ves.  315.    Attorney-General  v.  Wilson,  Ib.  519.     Attorney-General  v.  Green, 
6Ves.  432.    Attorney-General  v.  Owen,  10  Ves.  555.    Attorney-General  v.  Gower,  9  Mod.  224.    The  Poor 
of  Gerail  v.  Sutton,  Duke's  Ch.  Uses,  43.     Eltham  v.  Warreyn,  Ib.  67.     But  it  would  appear,  that  the 
tinder-value  must  be  considerable  to  induce  the  Court  to  set  it  aside  ;  (Attorney-General  v.  Crow, 
3  Meriv.  541,   and  Ex  parte  Skinner,  2  Meriv.  457.)  unless  there  was  positive  fraud  in  the  case,  or 
circumstances  from  which  to  infer  it — as  that  the  lessee  was  a  relation  of  any  of  the  trustees.      See 
case  last  cited.      If,  however,  the  rent  (or  rent  and  fine  together,  supposing  there  was  a  fine,)  is 
clearly  less  than  a  prudent  person,  letting  his  own  property,  would  have  taken,  there  the  mere  cir- 
cumstance of  nnder-value  would  seem  to  carry  with  it  a  strong  suspicion  of  fraud.    It  may  be  proper, 
however,  lo  observe,  that  the  period  to  which  the  enquiry  must  be  directed,  whether  the  consideration 
\vasafaironeornot,  u  the  time  of  granting  the  lease ;  for  the  circumstance  of  its  becoming  an  in- 
adequate one  before  the  end  of  the  lease,  either  owing  to  lands  having  risen  in  value  or  otherwise, 
is  no  reason  for  avoiding  a  charity  lease.   See  Attorney-General  v.  Magwoad,  18  Ves.  315.   Where  indeed 

*  Where  the  trustees  of  charity  lands  are  under  no  restriction  as  to  leasing,  they  may  grant  leases  on 
lives,  or  for  years  deterim'nable  on  lives,  and  take  fines,  especially  if  such  is  agreeable  to  the  usual 
mode  of  Jcasing  iu  the  country  where  the  lauds  lie,  See  Attorney- General  v.  Cross,  3  Meriv.  524. 
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thing   corporeal  or  incorporeal,  that  lieth  in  livery,  or 

grant. 

teases  of  charity  lands  are  granted  for  very  long  terms,  there  such  leases  may,  generally  speaking, 
be  considered  as  bad  on  the  mere  ground  of  tlie  term  being  unreasonably  long.  Thus,  in  a  late  case, 
it  was  laid  down,  that  a  mere  husbandry  lease  for  99  years,  at  a  rent  and  upon  terms  adapted  to  a 
lease  of  twenty-one  years ;  or  a  building  lease  for  9!>9  years,  upon  an  expenditure  only  equal  to  a 
ninety-nine  years  term,  could  not  be  supported.  See  Attorney-General  v.  Backhouse,  17  Ves.  283.  And 
in  the  case  of  the  Attorney-General  v.  Cross,  3  Meriv.  540,  the  Master  of  the  Rolls  expressed  himself 
of  opinion,  that  a  charity  lease  for  a  long  term  absolute,  at  a  stationary  rent,  was  not  good.  There  is, 
however,  no  positive  rule  that  a  lease  for  a  long  term  of  years,  or  for  lives,  is  ipso  facto  bad.  At- 
torney-General v.  Cross,  3  Mcriv.  539.  Thus,  if  the  lessee  paid  a  large  fine,  or  laid  out  considerable 
sums  in  improvements,  if  the  fine  or  sums  expended  formed  a  reasonable  consideration  for  the  lease, 
this  would  form  a  sufficient  ground  for  supporting  it,  even  though  it  was  for  a  long  term.  See  At- 
torney-General v.  Cross,  3  Meriv.  359.  Attorney-General  v.  Brooke,  iSVes.  326  ;  and  Attorney-Ge- 
neral v.  Smith,  2  Vern.  746.  But  in  order  to  make  the  laying  out  of  money  in  improvements  a 
ground  for  supporting  a  charity  lease,  the  charity,  it  is  conceived,  should  have  a  reasonable  benefit 
from  the  expenditure  ;  for  an  expenditure  for  the  lessee's  own  benefit  could  be  no  ground  for  support- 
ing the  lease.  It  may  be  proper  to  observe,  that  where  leases  are  set  aside,  and  the  tenant  has  laid 
out  money  in  improvements,  he  will  be  entitled  to  a  just  allowance  in  respect  of  what  he  had  ex- 
pended, and  for  which  he  had  not  received  a  reasonable  return.  Attorney-General  v.  Green,  6  Ves. 
452;  and  see  Attorney-General  v.  Baliol  College,  9  Mod.  410.  On  the  other  hand,  where  a  lease  is 
set  aside  for  inadequacy  of  value,  the  lessee  will  be  made  to  pay  the  difference  between  the  rent  (or 
rent  and  fine)  and  the  real  value,  for  the  time  he  occupied  the  property. 

It  may  be  proper  to  notice,  that  though  an  original  lease  may  be  such  as  will  be  set  aside,  yet  the 
interest  of  an  under-lessee  will  be  supported,  where  such  uuder-lessee  has  given  a  fair  consideration 
and  had  no  notice,  except  that  the  estate  was  a  charity  estate.  See  Attorney-General  v.  Backhouse, 
17  Ves.  283.  [Where  the  under-lessee  has  given  no  fine,  and  pays  a  fair  rent,  it  may  be  perfectly  right 
to  support  the  under-lease,  and  to  direct  (as  is  done  in  such  cases,  see  case  last  cited,  and  see  Attor- 
ney-General v.  Griffith,  13  Ves.  565,)  that  the  under-lessee  shall  pay  his  rent  to  the  charity.  But  beyond 
this,  perhaps  it  would  not  be  prudent  to  support  muler-lcases  of  charity  lands,  with  notice  of  their 
being  such,  as  it  might  render  frauds  in  granting  original  leases  more  difficult  of  redress.] 

Having  pretty  fully  noticed  by  whom  leases  may  be  made,  it  may  be  proper  to  enquire  to  whom  thry 
may  be  made.  They  may  be  made  to  all  persons,  being  natural-born  subjects,  who  are  of  full  age  and 
free  from  the  disabilities  of  coverture  or  insanity.  Leases  to  infants  are  not,  generally  speaking, 
absolutely  void,  especially  where  they  have  the  semblance  of  a  benefit  to  the  infant,  but  only  voidabk; 
and  the  infant,  to  avoid  such  a  lease,  must  waive  it  before  the  first  rent  day  after  he  conies  of  age. 
See  Bull.  Ni.  Pri.  177.  Kitsey's  case,  Cro.  Jac.  320 ;  and  see  Maul.  &  Selw.  477.  Continuance  upon  the 
farm  after  he  came  of  age,  with  payment  of  the  rent,  would  clearly  amount  to  an  acceptance  and 
confirmation  of  the  lease. 

A  lease  to  a  feme  covert  (unless  it  is  under  a  power  given  to  her  before  marriage  to  take  leases)  she 
may  avoid  after  her  coverture  has  ceased,  unless  her  husband  should  dispose  of  it;  for  it  is  appre- 
hended he  would  have  the  same  right  to  dispose  of  such  a  lease  as  he  has  to  dispose  of  a  lease  made 
to  his  wife  before  marriage  :  or  he  might  disagree  to  it  and  avoid  it  if  he  pleased. 

With  reference  to  leases  to  infants,  feme  coverts,  and  lunatics,  it  will  be  proper  to  notice  the  act  of 
the  llth  Geo.  3.  c.  21,  which  authorises  lunatics,  or  their  guardians  or  committees,  and  also  infants 
and  their  guardians,  and  feme  coverts  or  any  person  on  their  behalf,  to  make  surrenders,  under  the 
direction  of  the  Court  of  Chancery  or  Exchequer,  of  leaseholds  for  lives  or  years,  in  order  to  obtain 
new  leases  of  the  premises  comprised  in  the  surrendered  lease  ;  so  that  under  this  act  valid  leases  may 
be  made  to  infants,  feme  coverts,  and  persons  of  unsound  mind.  It  would  appear,  indeed,  that  any 
lease  to  a  person  of  unsound  mind  could  not  be  avoided  by  himself,  on  the  ground  that  a  person  cannot, 
as  it  is  termed,  stultify  himself.  If,  however,  he  did  not  recover  a.  sane  state  of  mind,  or  recovering  it 
did  not  do  any  act  agreeing  to  the  lease,  his  personal  representatives,  it  is  presumed,  might  avoid  it. 
See  Co.  Litt.  2  b.  So,  it  is  apprehended,  may  his  committee  (2  Vern.  412  and  678),  as  may  also  tlie 
King  (as  to  leases  to  idiots)  after  they  arc  duly  found  to  be  idiots.  Co.  Litt.  247  a. 

It  has  before  been  incidentally  observed,  that  an  alien  friend  may  take  a  house  for  his  own  habita- 
tion. So  an  alien  merchant,  whose  country  is  at  peace  with  our  own,  may  take  a  lease  of  a  house 
for  the  purpose  of  trade  or  commerce.  Pilkinton  v.  Peach,  2  Show.  135.  Rex  v.  Eastbourne,  4  East. 
T.  R.  1013.  But  leases  to  aliens  of  lands  or  hereditaments  for  agricultural  purposes,  without  the 
licence  of  the  crown,  cannot  be  sustained  against  the  crown,  which  would  be  entitled  to  such  leases 
upon  office  found.  They  would,  however,  be  good  against  the  lessor.  In  the  case  of  aliens  who  are 
artificers  or  handicraftsmen,  the  act  of  the  32  Hen.  8.  c.  16.  s.  13.  makes  void  leases  to  them  of  any 
dwelling-house  or  shop.  It  has  been  held,  however,  that  if  an  alien  artificer  occupies  a  house  under 
a  mere  agreement,  and  not  under  an  actual  lease,  that  an  action  for  use  and  occupation  will  lie 
against  him  notwithstanding  the  act  of  Hen.  8.  Sec  1  Saund.  8.  note  1.  Leases  taken  by  aliens  after 
naturalization,  are  clearly  good ;  and  naturalization  makes  good  those  previously  taken  which  the 
crown  had  not  possessed  itself  of.  The  same  may  be  observed  respecting  leases  granted  to  denizens 
after  denization ;  and  also  respecting  such  as  are  granted  before  denizatiou,  where  the  letters  of  <k'«U 
zation  contain  a  confirmation  of  former  purchases. 

Though  corporations,  both  spiritual  and  lav,  have  the  power  of  acquiring  real  property,  yet  they 
cannot  now  do  so  without  a  licence  in  mortmain,  [see  the  act  7^8  \V.  3.  c.  37,  relative  to  licenses 
in  mortmain] ;  therefore,  without  such  a  licence,  no  spiritual  or  lay  corporation  can  take  a  lease  of 
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grant  (i).   Also  leases  for  years  may  be  made  of  any  goods 
or  chattels  (z*).     See  for  this,  Grant,  numb.  4. 

A  man  seised  of  an  estate  in  fee-simple  in  his  own  right  Co.7. 12. 1.44. 
of  any  lands  or  tenements,  may  by  deed  or  writing  in  the  Plow.  524. 
country,  or  without  writing  by  word  of  mouth  (k),  make 
a  lease  of  it  for  what  lives  or  years  he  will.  And  he 
that  is  seised  of  an  estate  in  tail  of  any  lands  or  tenements, 
may  make  any  lease  out  of  it  for  his  own  life,  but  not 
longer ;  unless  it  be  by  fine  (/)  or  recovery,  or  it  be  such 
a  lease  as  is  warranted  by  the  statute  of  32  H.  8.  (whereof 
see  more  infra).  And  he  that  is  seised  of  lands  or  tene- 
ments of  any  estate  for  his  own  or  another's  life,  may  *v 
make  what  lease  for  years  he  w  ill  of  it,  and  it  will  be  good 
as  long  as  the  lease  for  life  doth  last.  And  he  that  is 
possessed  of  lands  or  tenements  for  years  may  make  a 
lease  of  it  for  all  (m)  or  part  of  the  years,  and  these  are 
good  leases  (n).  The  tenants  for  life  or  years  may  also 
assign  over  all  their  estates  if  they  please  (o).  And  if 
such  tenants  make  leases  for  longer  time,  as  if  lessee 
for  years  make  a  lease  for  life ;  it  seems  by  this  the 
land  will  pass  for  life,  if  the  term  of  years  last  so  long. 
But  if  he  give  livery  of  seisin  upon  it  (as  he  must  to 

real  property.  By  the  act  of  the  21  I  fen.  8.  c.  l.'J,  spiritual  persons  were  restrained  from  taking  leases 
of  lands ;  but  by  an  act  of  the  57  Gco.  3.  c.  99.  this  act,  and  also  certain  other  acts,  are  repealed,  and 
spiritual  persons  authorised  to  take  leases  for  lives,  years,  or  at  will,  of  any  lands,  (for  occupation  by 
themselves)  not  exceeding  eighty  acres  ;  but  if  they  take  a  greater  quantity  (without  the  bishop's  con- 
sent), they  are  liable  to  a  penalty  of  forty  shillings  an  acre,  for  every  acre  above  eighty. 

(i)  Though  incorporeal  hereditaments,  as  tithes,  commons,  advowsons,  fairs,  markets,  &c.  are 
demiscablc,  yet  rent,  technically  speaking,  cannot,  in  a  lease  by  a  subject  *,  be  reserved  out  of  incor- 
poreal hereditaments,  except  on  a  lease  of  a  remainder  or  reversion  in  a  corporeal  hereditament.  See 
Gilbert  on  Rents,  24.  An  action  of  debt,  however,  for  rent  in  arrear,  may  be  maintained  on  a  lease 
granted  by  lay  persons  of  such  hereditaments  ;  (see  Bar.  Abr.  tit.  Leases(A),  and  Bro.  tit.  Leases,  110.) 
and  the  act  of  the  .5  Geo.  3.  c.  17,  authorises  ecclesiastical  persons  to  grant  leases  for  three  lives  or 
twenty-one  years,  of  tithes  and  all  other  incorporeal  hereditaments,  and  to  maintain  an  action  of  debt 
for  the  rent,  if  in  arrear. 

(i*)  With  respect  to  leases  of  personal  chattels,  as  a  stock  of  sheep  on  a  farm,  or  fixtures  in  a  house, 
&c. ;  as  the  lease  is  a  lease  of  the  specific  sheep  or  fixtures  in  existence  at  the  time  of  making  it,  and  as 
the  identical  sheep  are  not  even  expected  to  be  in  existence  at  the  end  of  the  lease,  and  as  the  fixtures 
may  possibly  be  lost  or  destroyed  during  the  lease,  the  lessee  ought  always  to  covenant  with  the  lessor 
to  leave  other  sheep  equal  in  number  and  quality  at  the  end  of  the  term,  or  to  leave  the  same  or  other 
fixtures  equally  good,  making  allowance  for  reasonable  use  and  wear  in  the  mean  time.  It  may  be 
proper  to  observe  too,  that  sheep,  or  other  chattels,  specifically  demised,  cannot  be  distrained  by  the 
lessor  for  rent.  See  Reade  v.  Lance,  Dyer,  212.  Bro.  tit.  Leases,  23.  The  offspring,  however,  of 
sheep,  or  other  live  stock,  may  clearly  be  distrained,  such  offspring  being  the  absolute  property  of  the 
lessee.  If  sheep,  or  other  live  stock,  belonging  to  a  farm,  and  demised  with  it,  should  all  die,  or  any 
material  part  of  them,  the  rent  would  be  apportioned.  See  Bro.  Apportionment,  7.  9.  If,  however, 
the  loss  was  occasioned  by  negligence  or  want  of  skill  in  the  lessee,  there,  it  is  conceived,  the  rent 
would  not  be  apportioned. 

There  arc  certain  offices  (or  public  official  situations)  which  maybe  leased  ;  yet  as  such  leases  are 
of  rare  occurrence,  the  Editor,  instead  of  lengthening  the  note  by  any  particular  notice  of  the  sub- 
ject, conceives  it  may  be  sufficient  to  refer,  for  further  information  upon  it,  to  those  works  which 
treat  more  copiously  of  leases;— as  Mr.  Wood/all's  Law  of  Landlord  and  Tenant,  and  Mr.  Chamber*} 
very  useful  Treatise  *on  Leases. 

(fc)  See  supra,  page  267,  note  (d). 

(f)  And  if  it  is  made  by  fine,  the  fine  will  not  give  it  validity  against  the  issue  in  tail  unless 
it  is  levied  with  proclamations  according  to  the  statute;  nor  will  the  fine  give  validity  to  the  lease 
as  against  remainder-men  or  the  reversioi-ier,  even  though  it  should  be  levied  with  proclamations,  ex- 
cept where  they  suffer  themselves  to  be  barred  by  non-claim. 

(m)  A  lease  for  the  whole  of  the  term  would  amount  to  an  assignment.  See  supra,  page  266,  note  (a). 

(n)  Supposing  him  not  to  be  restrained  from  underletting. 

(o)  That  is,  if  the  parties  are  not  restrained  from  assigning. 

*  But  the  king  may  reserve  a  rent  on  a  lease  of  incorporeal  hereditaments  ;  the  reason  of  which  is, 
that  he  can  distrain  on  all  the  lands  of  the  lessee.  See  Co.  Lit.  47  a.  note(l);  and  see  Attorney- 
General  v.  Mayor  of  Coventry,  I  P.  Wms.  306. 
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make  the  lease  for  life  good)  this  is  a  forfeiture  of  the 
estate  for  years. 

If  an  infant  be   seised  of  land  in   fee-simple,  and  he   Forfeiture, 
make  a  lease  for  years  of  it  rendering  no  rent ;  this  lease   Infant. 
is  void  (p).   But  if  there  be  a  rent  reserved  upon  the  lease, 
then  the  lease  is  but  voidable,  and  may,  by  the  accept-   Acceptance, 
ance  of  the  rent  by  the  infant  after  his  full  age,  be  made 
good. 

Joint-tenants,  tenants  in  common,  and  parceners,  may   Joint-tenants, 
make  leases  for  life  or  years  of  their  own  parts  and  pur- 
parties  at  their  pleasures,  and  these  leases  will  bind  their 
companions.     And  one  coparcener,  or  tenant  in  common,   Tenants  in 
may  make  a  lease  of  his  part  to  his  companion  if  he  will  (7).   common. 

If  a  feoffment  be  made  upon  condition,  and  before  the 
time  of  performance  of  the  condition,  the  feoffor  and 
feoffee  do  join  to  make  a  lease  for  life  or  years  of  the 
land ;  this  is  a  good  lease. 

*  A  man  that  hath  an  estate  in  land  to  him  and  his  wife,      *  P.  289. 
and  his  heirs,  may  make  what  lease  he  will  of  the  land, 
and  this  will  be  good  against  all  men  but  his  wife  only,  and 
that  for  her  time  (r). 

If  there  be  lessor  in  fee,  and  lessee  for  ten  years ;  in 
this  case,  they  two  may  join  together  and  make  a  lease  for 
lives,  or  for  any  term  of  years;  and  this  is  good(s). 

A  disseisee  cannot  make  a  lease  of  that  land  whereof  he 
is  disseised,  until  he  make  his  entry,  or  recover  the  posses- 
sion of  the  land  again.  So  neither  can  a  woman  that  hath 
recovered  the  third  part  of  her  husband's  land  in  a  writ  of 
dower,  make  any  lease  of  it  before  she  be  in  possession 


(p)  See  supra,  page  268,  note  (h),  on  the  subject  of  leases  by  infants. 

(q)  By  binding  their  companions,  is  to  be  understood,  it  is  conceived,  that  if  the  lessor,  who  was 
a  joint-tenant,  &c.  should  die,  the  lease  would  be  good  against  the  surviving  joint-tenant,  &c.  If 
joint-tenants  join  in  a  lease,  this  shall  be  but  one  lease ;  for  they  have  but  one  freehold ; — but  if 
tenants  in  common  join  in  a  lease,  it  shall  be  several  leases  of  their  several  interests.  2  Roll.  Abr.  64. 
Com.  Dig.  Estates,  (G.  6.)  See  more  amply  in  Bac.  Abr.  Leases,  (I.  5.)  A  joint  tenant  may  grant 
a  lease  of  his  own  share,  to  commence  even  after  his  death.  See  Bac.  Abr.  tit.  Lease,  (I.  5.);  and 
Harbin  v.  Barton,  Moore,  395. 

Though  one  joint-tenant,  tenant  in  common,  &c.  cannot  lease  the  share  of  his  companion,  so  as  to 
bind  his  companion  ;  (IVhitlock  v.  Horton,  Cro.  Jac.  91.)  yet  if  one  joint-tenant,  &c.  should  make  a 
lease  of  the  whole  estate,  and  before  the  end  of  the  term  his  companion's  share  should  come  to  him  by 
survivorship  or  otherwise,  if  the  lease  was  made  by  indenture,  it  would  operate  by  estoppel  and 
become  good  for  the  companion's  share ;  and  if  it  was  not  by  indenture,  a  Court  of  Equity,  it  is 
presumed,  would  compel  the  surviving  joint-tenant,  &c.  to  make  a  valid  demise  during  the  remainder 
of  the  term. 

If  one  joint-tenant  grants  a  lease  for  years  of  his  share,  reserving  rent,  and  dies  in  the  life-time  of 
bis  companion  without  severing  the  joint-tenancy,  (the  lease  itself  not  being  a  severance,  except 
during  the  term,)  it  is  held  that  the  rent  is  determined,  and  neither  belongs  to  the  surviving  joint- 
tenant  or  to  the  heir  of  the  one  deceased.  See  Bac.  Abr.  tit.  Joint-Tenants,  (I.  3.)  But,  perhaps, 
this  doctrine  is  not  to  be  understood  of  cases  where  the  rent  is  reserved  generally,  without  saying  to 
whom ;  for  where  it  is  so  reserved,  there,  it  is  conceived,  the  rent  would  be  incident  to  the  reversion, 
and  would  belong  to  the  surviving  joint-tenant  to  whom  such  reversion  had  survived;  and  if  the  rent 
is  reserved  to  the  deceased  joint-tenant,  his  heirs  and  assigns,  or  to  him,  his  executors,  administrators 
and  assigns,  and  the  lessee  covenants  with  the  lessor,  his  heirs  or  assigns,  or  with  him,  his  executors, 
administrators  and  assigns,  for  the  payment  of  the  rent,  might  not  the  heirs  or  executors  maintain 
an  action  on  the  covenant  and  recover  the  rent  ? 

(r)  It  is  only  where  the  husband  and  wife  were  joint-tenants  for  life  by  entireties  that  the  lease 
would  be  bad  in  toto  as  against  the  wife  ;  for  if  there  were  moieties  between  them,  the  lease  would  be 
good  as  against  the  surviving  wife  for  one  moiety.  Sec  supra,  page  111,  note  (t),  on  the  subject  of 
husband  and  wife  being  seised  by  entireties. 

(s)  And  in  such  a  case  the  lease  must  be  pleaded  as  the  lease  of  the  person  seised  in  fee,  and  the 
surrender  of  the  person  seised  for  ten  years,  unless  such  lease  was  for  a  shorter  period  than  the  re- 
mainder of  the  ten  years ;  in  which  case,  it  is  conceived,  it  must  be  considered  as  the  lease  of  the 
person  possessed  for  ten  years,  and  the  confirmation  of  the  person  seised  in  fee. 


viso  to  make 
leases. 
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by  execution.     And  yet  if  a  lease  be  made   to   me   for  Co.  super  Lit. 

years,  I  may  make  a  lease  of  part,  or  an  assignment  of  46- 

all  the  term,  before  I  have  made  my  entry  into  the  land 

demised  (<).     So   if  the   father  die,  and   the  son  make  a  Plow.  137. 

lease  to  a  stranger  of  the  land   descended   to   him  before  14'2- 

his  entry  ;  this  a  good  lease  :  but  if  a   stranger  had  en- 

tered and  abated   into   the   land,  and   then   the  son  had 

made  the  lease,  contra  (M). 

By  special  In  some  cases  also   such  persons  as  are   not  seised  in  Co.  5.  5. 

power  or  pro-    fee-simple,  &c.  nor  able  to  derive  such  estates  for  life  or  J>ier»  357. 

•wisn  tn  ma  IT  A  -      -      .  .    .         Co.  0.    2. 

years  out   ot  their  own   estates,  may  lawhilly  notwith-  g  7o   1    ^ 

standing  make   such  leases  for  life,    &c.     And   this   is  gee  in  leases 

sometimes    by   some   special  act  of  parliament  enabling  niadTNfoy  tf- 

them  so  to   do.     And  hence  it  is  also   that  a  tenant  in  Va'.u  lu  tiul> 

tail  may  make  leases  for  three  lives  or  twenty-one  years.  " 

And  sometimes  it  is  by  some  special  power  or  authority 

that  is   given  or  retired  by  and   to   the   party  himself, 

that  had  the  fee-simple  in  him,  or  given  to  some  other  to 

do  it  in  his  name  ;  and  leases  thus   made,  maybe  good. 

And  therefore  if  any  act  of  parliament  enable  a  tenant  in 

tail  (a:),  or  a  tenant  for  life,  to  make  leases  for  three  lives, 

or  twenty-one  years;  leases  that  are  so  made  in  pursuit  of 

that  authority,  are  good.     And   if  a  man  be   seised    of 

land  in  fee,  and  convey  it  to  the  use   of  himself  for  life, 

or  in  tail,  with   divers   remainders   over,  with  a   proviso 

that  it  shall  be  lawful  for  him,  or  any  such  tenant  in  tail, 

to  make  leases  for  twenty-one   years;  in  this  case  he,  or 

they,    may   make  such  leases,    and  they  will   be    good. 

But  in  both  these  cases  care  must  be  had  to  pursue   the 

authority  strictly,  i.  e.  that  the  leases  made  be  according 

to  the  power   and  direction  given  by  the   statute   or  pro- 

viso; for  if  it  differ  and  vary  ever  so  little  from  the   sense 

and  meaning   of  the   same,  the  lease   will  not  be  good/ 

And  therefore  in   the  case   before   of  a  power  to   make 

leases   for  twenty-one  years,    if  the  party   make    more 

leases   for  twenty-one  years  at  one   time  than  one,  they 

are  all  void  but  the  first;  because  it  is  against  the  intent 

of  the  parties,  though  it  be  not  against  the  words.     And 

so  if  the  power  be  to  make  leases  for  three  lives;  he  can- 

not by  this  make   a  lease   for  ninety-nine  years   if  three 

lives  so  long  live.     But  if  the  power  be   thus,  provided, 

&c.  that   he  may  make  any  lease   in  *  possession  or  re- 

version, so  as  it  doth  not  exceed  the   number  of  three 

lives  or  twenty-one  years;  in  this  case  a  lease   may  be 

made  for  ninety-nine  years  if  three  lives  live  so  long(v). 

But  where  uses  are  raised  by  way  of  covenant,  and  in  the 

deed  there  is   a   proviso,  that  the  covenantor  for   divers 

good  considerations   may  make  leases  for  years;  in  this 

case,  this  power  is  void,  and  therefore  no   lease  can  be 

made  hereupon  :  neither  will   any  averment  help   in   this 
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Averment. 


(*)See  supra,  page  267,  note  (e),  on  the  subject  of  an  interesse  termini. 

(M)  A  person  disseised  can  make  no  estate  or  interest  at  law,  till  he  has  revested  the  estate,—  all  he 
can  do,  at  law,  is  to  release  to  the  disseisor.  But  an  agreement  entered  into  for  a  valuable  con- 
sideration, would,  it  is  conceived,  be  enforced  in  equity  when  he  had  revested  the  estate. 

(a:)  See  infra,  page  277,  on  leases  by  tenants  in  tail,  under  the  act  of  the  32  Hen.  8.  c.  28. 

(y)  See  contra  Whitloek't  case.  8  Rep,  70  (a\  and  2  Strange,  992  ;  and  see  also  Roe  v.  Prideaux, 
' 


10  East's  T.  R.  158. 


case. 
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case  (n).     And  if  a  man  hare   a  letter  of  attorney,  or  2.  !„  respect 

other  of  the  manner 
of  the  agree- 
ment, and  the 

words  whereby  the  same  is   set  down  :  and  what  word*  will  make  an  estate 
for  life  or  years. 

(a)  Though  a  lease  made  tinder  a  general  power  to  grant  leases  contained  in  a  covenant  to  stand 
seised  cannot  be  sustained,  even  if  made  to  a  person  who  is  of  the  covenantor's  blood,  (see  Mildmiiy's 
case,  1  Rep.  175.  Cross  v.  Fausterditch,  Cro.  Jac.  180.  Lady  Dairre  v.  Hazel,  1  Keb.  3-4.  Baynes  v. 
Jielson,  Raym.  '-'47.),  yet  under  a  ipeciul  power  to  grant  a  lease  to  a  person  named  in  the  deed  and  who 
is  of  the  covenantor's  blood,  there  perhaps,  the  lease  may  be  good.  Sec  Mildmuy's  case,  1  Rep.  176. 
and  Goodtitle  v.  Petto,  Stra.  93-i.  Under  a  general  power  to  lease  contained  in  a  bargain  or  sale,  a 
lease  cannot  be  granted  ;  though  under  a  special  power  one  may  be  granted  to  a  person  from  whom  a 
valuable  consideration  moved  at  the  time  or'  the  execution  of  the  bargain  and  sale.  See  Roll.  Abr.  786. 
(M).  Moore  547.  The  subject  of  leases  under  powers  contained  in  family  settlements  and  wills, 
being  a  very  important  one,  it  may  be  desirable  to  enter  pretty  fully  into  the  consideration  of  it. 

In  the  first  place  it  may  be  observed,  that  although  in  making  leases  under  powers  contained  in 
Settlements  and  wills,  all  the  requisites  of  the  power  should  be  strictly  attended  to,  otherwise,  at  law, 
the  lease  will  be  void,  at  least  against  the  remainder-man  ;  yet  in  certain  cases  and  under  certain  cir- 
cumstances their  non-observance  will  be  aided  in  equity  ;  or  in  other  words,  the  lease  will  be  consi- 
dered as  good  in  equity.  Thus,  if  the  power  requires  the  lease  to  be  under  seal,  and  a  seal  is  wanting; 
Ar  to  be  attested  by  two  witnesses,  and  there  is  only  one  ;  or  in  short,  wherever  there  is  any  defect  in 
the  mere  formal  or  ceremonial  part  of  the  exercise  of  the  power,  there  equity  will  aid  the  defective 
execution  and  support  the  lease,  as  well  against  the  remainder-man  as  against  the  party  making  it; — 
as  against  the  latter  indeed,  it  probably  is  generally  good  as  a  lease  derived  out  of  his  interest. 
To  support  however  a  lease  under  a  power,  defectively  executed,  as  against  the  remainder-man,  the 
lessee,  it  would  appear,  must  be  a  person  who  can  be  considered  in  the  light  of  a  purchaser  for  a 
valuable  consideration, — as  by  paying  a  fine,  where  the  power  authorizes  a  fine  to  be  taken,  or  by  lay- 
ing out  money  in  improvements.  See  Anon.  2  {'reem.  224.  and  see  Shannon  v.  Bradstreet,  lSch.de 
Lef.  52.* 

It  may  be  proper  to  notice,  that  where  a  leasing  power  is  defectively  executed  in  the  formal  or 
ceremonial  part  of  it,  there  is  no  doubt  but  equity  would  compel  the  party  who  defectively  executes  it 
to  execute  it  properly.  See  Shannon  v.  Bradstreet 1 1  Sell.  &  Lef.  59.  And  it  is  conceived,  that  where 
a  Court  of  equity  would  support  a  defectively  executed  lease  against  the  remainder-man,  that  there  it 
would  compel  him  to  execute  a  fresh  lease,  so  as  to  give  the  lessee  a  lease  valid  at  law,  so  far 
ag  lie  (the  remainder-man)  had  it  in  his  power  to  grant  such  a  lease.  See  Stiles  v.  Cowper,  3  Atk.  69V. 
lint  though  equity  will  aid  a  defect  in  the  exercise  of  the  formal  or  ceremonial  part  of  a  leasing  power, 
jet  where  there  is  a  defect  in  the  exercise  of  the  power  in  any  essential  part, — as  in  not  reserving 
the  best  rent  where  the  power  requires  the  best  to  be  reserved  ;  or  by  granting  the  lease  in  reversion, 
where  the  power  only  authorizes  leases  in  possession  ;  or  by  omitting  to  insert  in  the  lease  proper  and 
usual  covenants,  where  the  power  requires  them  to  be  inserted,  (or  as  would  appear,  even  where  the 
power  does  not  expressly  require  it ;)  in  such  cases  as  these,  equity,  generally  speaking,  grants  no 
assistance;  at  least  not  as  against  the}  remainder-man,  unless  there  should  be  something  on  his 
part  which  affords  a  ground  on  which  to  rest  the  interposition  of  equity — as  fraud  for  instance. 
Thus,  in  the  case  of  Stilet  v.  Cowper,  3  Atk.  39'2.  (and  see  1  Sen.  &  Lef.  73.)  where  a  tenant  for  life 
granted  a  building  lease  under  a  power  contained  in  a  private  act  of  parliament,  but  the  lease  did  not 
contain  the  proper  covenants  on  the  part  of-  the  lessee,  in  consequence  of  which  it  was  bad  at  law; 
but  the  remainder-man  having  suffered  the  lessee  to  lay  out  money  in  improvements  after  he  (the  re- 
mainder-man) came  into  possession  of  the  property  and  after  he  had  notice  that  the  lease  was  bad, 
Lord  Hurdwicke  compelled  him  to  grant  a  new  one.  So  long  acquiescence  in  a  lease  by  the  remaiu- 
der-nian  after  he  knew  it  to  be  bad,  might,  be  a  ground  for  enforcing  it  against  him.  See  Lord  Re- 
detdale's  opinion,  Shannon  v.  Bradstreett  1  Sell.  &  Lef.  72. 

Connected  with  the  subject  of  aiding  the  defective,  execution  of  leasing  powers,  it  may  be  proper 
to  enquire,  whether  equity  will  enforce  a  contract  for  a  lease  entered  into  by  a  person  having  a 
power  of  leasing.  As  against  the  person  entering  into  the  contract,  it  is  perfectly  clear  that  equity- 
will  enforce  the  performance  of  it,  provided  it  is  a  contract  to  grant  inch  a  lease  as  the  power  warrants, 
and  provided  the  contract  itself  is  such  a  one  as  a  Court  of  Equity  can  enforce.  And  even  if  it 
is  a  contract  to  grant  a  lease  such  as  the  power  does  not  strictly  warrant,  yet  in  some  cases,  equity, 


*  Though  perhaps  it  cannot  be  considered  as  settled,  that  a  lessee  at  rack  rent  and  who  has  not 
laid  out  money  in  improvements  is  to  be  looked  upon  as  a  purchaser  for  a  valuable  consideration, 
[though  in  the  case  of  Goodright  v.  Moses,  Blackst.  1022.  the  Court  spoke  of  a  lessee  at  rack-rent, 
as  a  purchaser  for  a  valuable  consideration,]  yet  as  Courts  of  equity  protect  lessees  at  rack-rent 
against  those  claiming  under  prior  voluntary  settlements,  and  as  they  enforce  agreements  for 
leases  at  rack-rent  although  there  has  been  no  expenditure  by  the  lessee }  and,  consequently,  as  in 
these  instances  they  evidently  consider  such  a  lessee  as  something  more  than  a  mere  naked  volunteer, 
there  appears  to  be  great  reason  to  contend  that  the  defective  execution  of  a  leasing  power  would 
be  aided  in  favor  of  a  lessee  at  rack-rent. 

C  C 

it 
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it  is  conceived,  will  execute  the  contract  cppres — as  if  the  power  authorized' a  lease  for  twenty-one 
years,  and  the  agreement  was  to  grant  one  for  thirty  ;  in  such  a  case  as  this,  a  lease  for  twenty-one 
it  is  presumed  would  be  enforced :  see  Campbell  v.  Leach,  Amb.  740.  And  where  the  power  is  to 
grant  leases  in  possession,  the  circumstance  of  the  agreement  stipulating  to  grant  one  commencing 
on  a  future  day,  will  be  no  objection  to  a  specific  performance  of  the  agreement  as  against  the 
party  entering  into  it,  provided  he  lives  till  the  day  appointed  for  the  commencement  of  the 
lease.  See  Shannon  v.  Bradstreet,  1  Sen.  &  Lef.  52.  If  indeed  the  agreement  was  expressly  to 
grant  a  lease  in  reversion,  there  it  is  conceived  it  could  not  be  enforced;  as  to  enforce  such  an. 
agreement  would  be  compelling  the  party  to  grant  a  lease  which  the  power  did  not  authorize,  and 
which  would  not  be  binding  upon  the  remainder-man  ;  and  the  Court  by  enforcing  such  a  lease 
might  be  subjecting  the  remainder-man  to  litigation  and  expence  in  order  to  get  rid  of  it.  See  Har- 
nett'v.  Yielding,  2  Sen.  &  Lef.  549.  But  though  this  appears  to  be  a  very  satisfactory  reason  for 
refusing  to  enforce  a  specific  performance  in  toto  of  an  agreement  to  grant  a  lease,  where  the  lease 
itself,  if  granted,  could  not  be  maintained  against  the  remainder-man,  yet  as  against  the  party 
entering  into  the  agreement  there  is  perhaps  no  good  reason  why  it  should  not  be  enforced  so 
far  as  it  affected  his  own  interest:  as  if,  if  it  was  entered  into  by  a  tenant  for  life,  he  should  he 
compelled  to  grant  a  lease  in  conformity  with  the  agreement,  but  determinable  upon  his  death :  [but 
»ee  O'Rourkcv.  Percical,  "2  Ball  &  Bea.  58,  in  which  the  Lord  Chancellor  seemed  to  be  of  a  contrary 
opinion.]  With  respect  to  enforcing  contracts  for  leases  under  powers,  it  might  perhaps  be  laid  down 
generally,  that  as  against  the  party  entering  into  the  contract,  it  should  be  enforced  in  toto,  provided 
the  lease  agreed  to  be  made  is  such  as  is  fully  authorized  by  the  power ;  but  where  it  is  not  authorized 
by  the  power,  that  there  the  contract  should  either  be  enforced  pro  tanto,  (as  by  making  the  lease  de- 
terminable upon  the  death  of  the  party  entering  into  the  agreement,)  or  should  be  enforced  cy  pres, 
—as  where  the  agreement  is  for  granting  a  longer  term  than  the  power  warrants,  there  it  should 
be  enforced  for  such  a  term  as  the  power  does  warrant.  Where  the  donee  of  a  leasing  power  exe- 
cutes the  power,  and  covenants  in  the  lease  (as  is  sometimes  done)  to  grant  a  future  lease,  there  appears 
to  be  reason  to  think  that  such  a  covenant  might  be  enforced  against  the  covenantor  in  every  case  in. 
•which  a  contract  or  agreement  to  the  same  effect  would  be  enforced  ;— such  covenant  in  fact,  being 
neither  more  or  less  than  a  contract  or  agreement.  In  the  above  noticed  case  however,  of  Harnett  v. 
Yielding,  (2  Sch.  &  Lef.  549.  and  see  Doc  v.  Bettison,  12  East,  305.),  Lord  Redesdale  refused  to 
enforce  a  covenant,  (contained  in  a  lease  at  rack-rent,)  to  grant  a  further  lease  for  twenty-one  years 
at  any  time  during  the  covenantor's  life;  and  his  Lordship's  reason  appears  to  have  been,  that  he  con- 
sidered the  covenant  as  amounting  to  an  agreement  to  grant  such  further  lease  (though  not  so 
expressed)  at  the  old  rent ;  and  that  as  it  could  not  be  known,  at  the  time  of  entering  into  the  cove- 
nant, that  the  old  rent  would  be  a  full  rent,  the  covenant  was  to  be  regarded  as  a  fraud  upon  the 
power,  and  he  therefore  refused  to  enforce  it.  It  might  however  be  worth  consideration,  whether  it 
might  not  in  such  a  case  be  referred  to  the  Master  to  ascertain  whether  the  old  rent  would  be  a  fail- 
rent  under  the  new  lease,  and  if  it  was  found  that  it  would,  then  perhaps  there  could  be  no  good  rea- 
son why  a  performance  of  the  covenant  should  not  be  enforced ;  *  and  even  if  the  old  rent  should  not 
be  a  fnir  one  under  the  new  lease,  still,  it  is  conceived,  the  performance  of  the  covenant  might 
be  enforced  so  far  as  to  compel  the  covenantor  to  grant  a  lease  determinable  upon  his  own  death. 

Whether  agreements  for  leases  entered  into  by  the  donee  of  the  power,  will  be  enforced 
against  the  remainder-man  is  a  point  it  may  be  proper  to  enquire  into.  In  the  above  noticed  case  of 
Shannon  v.  Bradstreet,  (l  Sch.  &  Lef.  52)  Lord  Redesdale  considered  an  agreement  for  a  lease  entered 
into  by  the  donee  of  a  leasing  power,  in  the  light  of  a  defective  execution  of  the  power,  and  held 
that  the  remainder-man  was  bound  by  the  contract.  On  the  authority  therefore  of  this  case,  and 
of  what  was  said  by  the  Master  of  the  Rolls  in  the  case  of  Blvre  v.  Sutton,  3  Meriv.  247,  perhaps  the 
broad  rule  may  be  laid  down, — that  wherever  the  donee  of  the  power  enters  into  a  clear,  explicit, 
agreement  for  a  lease,  that  there  the  agreement  will  be  binding  upon  the  remainder-man  ;  at 
kast  where  it  was  an  agreement  in  writing.  But  where  a  parol  agreement  is  entered  into  by  the 
donee  of  the  power,  there  it  is  apprehended,  the  remainder-man  would  not  be  bound,  unless  he  did 
something  which  afforded  a  ground  for  the  interposition  of  equity— as  acquiescing  in  an  expenditure 
made  by  the  lessee  after  he  (the  remainder-man)  came  into  possession,  and  with  notice  of  the  lessee's 
title  being  defective :  see  Shannon  v.  Bradstreet,  \  Sch.  &  Lef.  72.  and  see  Stiles  v.  Cowper,  3  Atk.. 
392,  and  Blore  v.  Sutton,  ub.  sup.  In  the  case  of  Shannon  v.  Bradstreet,  Lord  Redesdale  seemed  to 
consider,  that  long  acquiescence  in  the  lease  on  the  part  of  the  remainder-man  after  he  had  notice 
of  its  being  bad  might  be  a  ground  for  enforcing  it  against  him. 

Having  considered  the  subject  of  enforcing  agreements  for  leases  under  leasing  powers,  and  also 
that  of  aiding  the  defective  execution  of  such  powers,  it  may  be  proper  to  briefly  advert  to  the 
subject  of  the  excessive  execution  of  such  powers.  If  a  lease  under  a  power  is  granted  for  a  longer 
term  than  the  power  authorizes,  (which  is  an  excess  in  the  execution  of  the  power)  the  lease  on  this 
account  (though  it  may  in  all  other  respects  be  free  from  objection),  will  be  bad  at  law.  See  Roe  v. 
Prideaux,  10  East's  Rep.  158.  and  see  Hardw.  398.  It  will  however  be  good  in  equity  to  the 
extent  of  the  term  authorized  by  the  power,  and  is  only  bad  for  the  excess.  Campbell  v.  Leach, 
Auib.  740  ;  aud  see  2  Ves.  644. 


*  This  however  could  not  be  done  unless  the  old  rent  was  expressly  mentioned,  as  the  rent  at  which 
the  new  lease  was  to  be  granted,  or  by  clear  inference  was  evidently  so  intended  ;  for  where  an  agree- 
ment for  a  lease  neither  mentions  the  rent,  or  the  means  of  ascertaining  it,  such  agreement,  as  we  shall 
afterwards  see,  cannot  be  enforced. 

It 
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It  is  only  however  where  an  attempt  is  made  to  grant  an  actual  lease  for  a  longeT  term  than  the 
power  authorizes  that  the  lease  is  void  at  law  ;  for  if  a  lease  is  granted  for  a  term  which  the  power 
does  authorize  and  a  covenant  is  contained  in  the  lease  to  grant  a  further  term,  the  circumstance 
of  the  lease  containing  such  a  covenant  (though  the  two  terms  exceed  the  term  allowed  by  the  power), 
•will  not  at  all  affect  the  validity  of  the  lease  so  far  as  respects  the  term  actually  granted.  See  Doe 
•v.Bettison,  12  East's  Rep.  505.*  But  though  a  lease  under  a  power,  cannot  be  sustained  either 
at  law  or  in  equity  for  a  longer  term  than  the '  power  authorizes,  yet  under  a  power  which  au- 
thorizes leases  for  any  term  not  exceeding  a  certain  period,  it  is  quite  clear  that  a  lease  may  be  granted 
for  a  shorter  term  than  the  period  allowed  by  the  power ;  and  if  the  language  of  the  power  is  to  lease 
for  a  certain  term,  (as  twenty-one  years,  but  not  saying*  for  any  term  not  exceeding  twenty-one  years,) 
wnder  a  power  like  this,  a  lease  may  be  granted  for  a  shorter  period  than  twenty-one  years.  Sec 
Jsherwood  v.  Oldknow,  3  M.  &  S.  382. 

Unless  the  power  should  require  that  leases  granted  under  it,  should  be  for  a  term  absolute,  a  pro- 
viso it  is  presumed  might  be  inserted  to  make  the  term  void,  or  for  the  lessor  to  re-enter  in  any 
case  he  might  think  fit  to  provide  for.  Such  a  proviso  might  be  assimilated,  it  is  conceived 
to  a  power  of  revocation,  which  it  is  presumed  might  clearly  be  inserted  in  a  lease  made  under  a 
power  which  docs  not  require  an  absolute  and  irrevocable  term  to  be  granted.  Indeed  in  all  cases 
the  usual  power  of  re-entry  for  non-payment  of  rent  and  non-performance  of  the  lessee's  covenants 
may  be  inserted,  or  rather,  it  is  conceived,  must  be  insisted ;  especially  where  the  power  requires 
that  the  lease  shall  contain  all  usual  covenants,  powers,  and  provisoes  ;  and  even  wheie  the  power  is 
silent  upon  this  point,  it  would  seem  that  all  usual  covenants,  &c.  must  be  inserted  in  leases  made 
under  powers. 

It  may  be  proper  to  notice,  that  if  a  leasing  power  is  given  to  a  tenant  for  life  (without  adding  his 
assigns'),  and  he  conveys  his  life  estate  to  another,  in  such  a  case  as  this,  the  power  it  is  conceived 
is  extinguished,  and  consequently  cannot  be  exercised  either  by  the  tenant  for  life  (Coxe  v.  Day, 
13  East's  Rep.  118.)  or  the  person  to  whom  he  has  conveyed  his  life  estate.  In  a  case  however,  where 
a  tenant  for  life  with  a  power  of  leasing  at  rack-rent  conveyed  away  his  life  estate  to  trustees  to 
secure  an  annuity  and  to  pay  the  surplus  of  the  rents  to  himself,  it  was  held  that  the  power  was  not 
extinguished  (though  query  of  this),  but  that  the  tenant  for  life  might  still  exercise  it.  Rex  v.  Bulk- 
ley,  Dougl.  279.  Where  a  leasing  power  is  expressly  given  to  a  tenant  for  life  and  his  assigns,  there  the 
assignee  of  the  life  estate  may  exercise  the  power.  See  Hoo  v.  Whitfield,  1  Ventr.  338.  and  1  Freeni.  476. 
Leasing  powers  in  family  settlements  and  wills  generally  require,  that  the  leases  shall  be  granted  for 
not  longer  than  a  certain  term  or  number  of  years  to  take  effect  in  possession  and  not  in  reversion  or 
by  wuy  of  future  interest.  It  has  already  been  incidentally  observed,  that  a  deviation  from  the  terms 
of  such  a  power  by  granting  a  lease  in  reversion,  or  to  commence  in  futuro,  will  render  the  lease  bud 
at  law,  and  generally  speaking  in  equity  also  as  against  the  remainder-man  :  And  even  where  such  a 
lease  is  for  a  short  term,  and  would  in  fact  expire  before  the  expiration  of  the  term  allowed  by  the 
power,  (as  if  the  power  allowed  a  lease  in  possession  for  twenty-one  years,  and  a  lease  should  be 
granted  for  ten  years  commencing  one  year  hence,)  yet  this  being  a  lease  in  reversion,  or  commencing 
in  futuro,  will  not  be  good.  Sec  Doe  v.  Calecrt,  2  East's  Rep.  376.  And  if  a  reversionary  lease  is 
granted  to  a  present  lessee,  and  the  terms  of  years  in  the  old  and  the  new  leases  do  not  together  ex- 
ceed the  period  allowed  by  the  power,  still  the  new  lease,  being  a  reversionary  one,  will  not  be  good. 
See  Doe  v.  Lady  Craven,  6Toml.  Bro.  P.  C.  157.  and  5  T.  R.  570.  But  if  a  power  authorizes 
leases  in  possession  for  any  term  not  exceeding,  for  instance,  twenty-one  years,  and  a  lease  is  granted 
for  seven  years,  and  so  from  seven  years  to  seven  years,  till  the  expiration  of  twenty-one  years,  each 
future  period  of  seven  years  is  not  a  reversionary  interest  for  so  many  years,  but  the  whole  is  to  be 
considered  as  constituting  one  period  of  twenty-one  years,  (see  Hennings  v.  Brabason,  1  Lev.  4.5.)  and 
the  lease  would  therefore  be  good.  Wherever  the  power  requires  that  leases  under  it  shall  be 
granted  so  as  to  take  effect  in  possession  and  not  in  reversion  or  by  way  of  future  interest,  though  it  is  clear 
that  a  lease  in  such  a  case,  commencing  in  futuro  is  not,  prima  facie,  good  either  at  law  or  in  equity,  at 
least  as  against  the  remainder-man,  yet  circumstances  might  exist,  (as  fraud  or  long  acquiescence 
in  the  lease  on  the  part  of  the  remainder-man  after  he  knew  it  to  be  void,)  as  grounds  on  which 
to  justify  the  interposition  of  equity  in  favor  of  the  lessee.  See  Stiles  v.  Cowper,  3  Atk.  392.  and 
Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  57. 

It  will  be  proper  to  observe,  that  it  is  not  merely  where  the  power  expressly  requires  leases  under  it 
to  be  granted  in  possessi  on  that  leases  made  to  commence  in  futuro  are  bad,  for  if  a  leasing  power  autho- 
rizes the  granting  of  leases  generally,  without  expressly  saying  they  ijhall  be  made  to  take  effect  in  pos- 
session, yet  if  the  power  only  authorizes  them  to  be  granted/or  a  certain  term  or  number  of  years,  there 
generally  speaking,  they  can  be  only  granted  to  take  effect  in  possession.  See  Countess  of  Sussex  v. 
Wroth,  Cro.  Eliz.  5.  and  Slocombe  v.  Hawkins,  Cro.  Jac.  318.  If,  indeed,  there  was  a  lease  in  being  at 
the  time  of  the  creation  of  such  a  power,  there  it  has  been  held,  that  a  lease  might  be  granted  to  com- 
mence at  the  expiration  of  the  lease  which  was  in  being  when  the  power  was  created.  Marquess  of  Nor- 
thampton's case,  Dy.  357.  and  see  1  Com.  Rep.  315.  A  contrary  doctrine  however,  (and  which,  it  is  con- 
ceived is  the  sounder  one)  was  laid  down  in  the  case  of  Belson  v.  Baijnes,  Raym.  247.  The  peculiar 
penning  indeed  of  the  power,  might  authorize  a  lease  in  reversion — Thus,  where  the  language  ot  thu 
power  was  "  so  as  there  be  not  in  any  part  of  the  premises  so  l^sed  at  any  one  time  a  greater  estate 


*  If  the  covenantor  lived  till  the  time  appointed  for  granting  such  further  term,  a  performance  of 
the  covenant  might  probably  be  enforced  against  him.  See  the  above  note,  where  it  treats  on  the 
subject  of  enforcing  agreements  for  leases  under  powers. 
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than  for  twenty-one  years,"— here,  as  the  power  did  not  expressly  require  leases  under  it  to  be  granted 
in  possession,  it  was  held  to  authorize  a  leas«  in  reversion  for  a  term  which  with  the  existing  terra 
did  not  exceed  twenty-one  years  t  see  Coventry  v.  Coventry,  1  Com.  Rep.  313.  And  where  the  power 
does  not  expressly  require  leases  under  it  to  be  granted  in  possession,  and  the  language  of  the  power  is 
to  lease /or  any  term  of  years  not  exceeding  a  certain  number  (ninety-nine  for  instance)  from  the  making 
of  the  lease,  under  such  a  power  as  this  a  future  or  reversionary  lease  may  be  granted,  provided  the 
term  for  which  it  is  granted  does  not  exceed  ninety-nine  years  from  the  making  of  the  lease.  Har- 
court  v.  Pole,  1  And.  273. 

"Where  there  is  an  express  power  to  grant  leases  in  reversion,  it  will  hardly  be  necessary  to  observe 
that  they  may  be  so  granted.  8  Rep.  69.  Where  a  power  is  given  to  grant  leases  in  reversion,  a  lease 
to  commence  after  the  determination  of  an  existing  lease  is  a  lease  within  the  true  meaning  of  the 
power.  Where,  however,  the  power  is  to  grant  leases  for  lives  in  reversion,  as  a  lease  under  such  a 

!)ower  can  only  be  granted  for  lives  in  esse,  (see  6  Mod.  254.  378),  such  a  lease  will,  strictly  speak- 
ng,  be  rather  a  concurrent  lease  than  a  lease  in  reversion.  So  far,  indeed,  as  respects  the  commence- 
ment of  the  lease  in  point  of  beneficial  enjoyment,  it  may  certainly  be  considered  as  a  leasa^n  re- 
version. As  a  power  to  grant  leases  in  reversion,  only  authorizes,  it  is  conceived,  leases,  made  ttrcom- 
mence  after  the  determination  of  leases  in  existence  at  the  time  the  new  ones  are  granted,  a  lease 
merely  commencing  in  future,  without  reference  to  any  prior  existing  lease,  would  not  be  a  lease 
within  the  true  meaning  of  the  power. 

Under  a  power  to  grant  leases  in  reversion  as  well  as  in  possession,  it  is  held,  that  a  lease  in  pos- 
session and  another  in  reversion  cannot  be  granted  of  the  same  land  at  the  same  time.  See  2  Tho- 
mas's Co.  Litt.  436.  Though  query  of  this  ;  for  if  a  lease  can  be  granted  in  possession,  and  a  yeac 
afterwards,  for  instance,  another  can  be  granted  (as  it  is  conceived  it  may)  to  commence  after  the 
expiration  of  the  former  lease,  why  may  not  the  two  leases  be  granted  at  one  and  the  same  time  ?•— 
there  seems  to  be  nothing  either  in  the  words  or  intent  of  the  power  to  prevent  it. 

Where  a  lease  is  granted  nnder  a  power  which  only  authorizes  leases  in  possession,  if  the  donee  of 
such  a  power  grants  a  lease  commencing  but  a  single  day  after  the  granting  or  delivery  of  the  lease, 
it  is  as  much  a  lease  commencing  in  futuro  as  if  it  had  been  made  to  commence  a  hundred  years  after 
its  execution  or  delivery,  and  it  can  no  more  be  sustained  than  if  it  had  been  made  to  commence  a 
hundred  years  after.  And  if,  under  such  a  power,  a  lease  is  granted  as  to  part  of  the  lands  to  take  effect 
in  possession,  and  as  to  other  parts  to  take  effect  at  a  future  day,  if  the  whole  of  the  lands  ase  granted 
at  one  entire  rent  the  lease  will  be  bad  as  to  the  whole.  See  Doe  v.  Calcert,  2  East's  Rep.  375. 

The  question  sometimes  arises, — whether  a  lease  is  to  be  considered  as  a  lease  commencing  in  pos- 
session or  in  reversion.  Where  a  lease  is  granted,—"  to  hold  from  the  making,"  or  "  from  the  sealing 
and  delivery,"  or  "  from  henceforth,"  or  "from  the  date,"  or  "from  the  day  of  the  date,"  in  all  these 
cases  the  lease  may  be  considered  as  a  lease  commencing  in  possession,  provided  there  is  no  prior 
estate  or  interest  in  existence.  See  Clayton's  case,  5  Rep.  1.  Higham  v.  Cole,  "2,  Rol.  Abr.  520,  pi.  1. 
Osliorne  v.  Rider,  Cro.  Jac.  135.  Freeman  v.  West,  12  Wils.  165.  Pugh  v.  The  Duke  of  Leeds,  Cowp. 
714.  llayter  v.  Ashe,  3  Lev.  438.  And  where  the  lease  mentions  no  time  for  its  commencement,  it  is 
Jidd  to  commence  from  its  delivery,  and  is  therefore  a  lease  commencing  in  possession.  Co.  Litt.  46  b. 
And  in  tlte  case  of  a  lease  for  lives  as  well  as  of  a  lease  for  years,  "  to  hold  from  the  day  of  the  date," 
is  a  lease  commencing  in  possession.  Hayter  v.  Ashe,  1  Lord  Raym.  4th  ed.  84.  It  was  indeed  at  one 
time  held,  that  a  lease  to  commence  from  the  DAY  of  the  dale  was  a  lease  commencing  in  futuro,  and 
consequently  bad  under  a  power  which  only  authorized  leases  in  possession.  The  case,  however,  of 
Pugh  v.  The  Duke  of  Leeds,  (Cowp.  714.  and  see  Ex  parte  Fallow,  5  T.  R.  283.)  decided  that  such  a 
lease  is  a  lease  in  possession,  and  therefore  good.  However  it  is  usual  in  well-drawn  leases  under 
powers  to  lease  in  possession,  to  make  them  commence  from  the  day  next  before  the  day  of  the  date ; 
as  this  prevents  all  possibility  of  doubt  as  to  their  being  leases  in  possession,  at  least  leases  in  pos- 
session so  far  as  respects  the  commencement  of  the  term. 

A  lease  made  to  commence  in  futuro  under  a  power  which  only  authorizes  leases  in  possession,  is 
clearly  bad  both  at  law  and  in  equity  against  the  remainder-man,  unless  there  should  be  ground  of 
tquitiibie  relief  against  him, —  as  fraud,  (Stiles  v.  Cowper,  3  Atk.  392.)  or  long  acquiescence  in 
the  lease  after  he  knew  it  to  be  bad :  per  Lord  Redesdalc,  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  7. 
It  may  sometimes  happen  however  that  a  lease  is  in  fact  good,  though  on  tbe  face  of  it  it  appears  to 
be  bad — as  where  it  is  made  to  commence  on  a  day  subsequent  to  the  date  ;  here,  on  the  face  of  it,  it 
appears  to  be  a  lease  commencing  in  futuro  ;  but  if  the  fact  was  that  it  was  ante  dated  and  was  not  in 
reality  executed  till  the  day,  or  till  after  the  day  on  which  the  term  was  made  to  commence,  then 
instead  of  being  a  lease  commencing  in  futuro  it  would  be  a  lease  commencing  in  possession ; 
for  a  deed  or  other  instrument,  it  will  be  recollected,  does  not  take  effect  from  the  day  of  its  date  but 
from  its  delivery  or  execution  ;  and  where  a  lease  is  ante  dated  parol  evidence  will  be  admitted  to  shew 
the  fact.  Campbell  v.  Leach,  Amb.  740.  Doe  v.  Day,  10  East's  Rep.  427.  Doe  v.  Cazenove,  4  East's 
Kep.  177.  Doe  v.  Robson,  15  East's  Rep.  32. 

Under  a  power  which  requires  that  leases  under  it  should  be  granted  in  possession,  it  is  not  sufficient 
it  is  conceived,  that  the  term  is  made  to  commence  in  present i  or  immediately,  but  in  order  to  consti- 
tute a  lease  in  possession  within  the  true  meaning  of  the  power,  the  lessee  should  have  immediate  pot- 
session  of  the  property.  There  are,  however,  authorities  which  countenance  the  opinion,  that  if  the 
term  is  made  to  commence  immediate  *;  the  lease  will  be  good  notwithstanding  there  may  be  a  prior 
lease  in  existence. :  see  Goodtitle  v.  Fiiiucan,  Dougl.  551 .  Read  v.  Nash,  1  Leon.  147.  And  whilst  the  old 
lease  is  ir»  existence  the  new  one  is  denominated  a  concurrent  lease*.  The  validity,  however,  of  such 


*  Ou  the  subject  of  concurrent  leases  by  bishops.,  sfe  infra. 

concurrent 
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concurrent  leases  would  appear  to  be  very  doubtful,  and  more  especially  as  those  are  the  opinions  of 
eminent  judges  which  warrant  the  opinion  that  they  are  bad.  See  Evans  v.  AficoMgh,  Latch.  233. 
Threudneedle  v.  Lineham,  3  Keb.  372.  Wilson  v.  Sewell,  \  Hlackst.  126.  And  in  a  more  recent  cast-, 
•where  a  lease  was  granted  commencing  in  prcscnti  of  lands  which  were  in  the  hands  of  tenants  from 
year  to  year,  the  court  appears  to  have  considered  the  lease  as  good,  because  the  tenants  received 
•directions  from  the  lessor,  at  the  time  of  granting  it,  to  pay  their  rents  to  the  lessee :  Dougl.  544. 
Though  this  appears  to  be  a  bad  reason  for  supporting  the  lease,  for  if  it  was  a  valid  one,  the 
lessee  had  a  richt  to  receive  the  rents  (being  incident  to  the  immediate  reversion)  without  the 
tenants  from  year  to  year  receiving  any  direction  from  the  lessor  for  that  purpose;  yet  it  shews  that 
the  court  did  not  choose  to  support  the  lease  solely  on  the  ground  of  its  being  a  concurrent  lease. 
Hut  even  supposing  a  concurrent  lease  to  be  good  under  a  power  which  only  authorizes  leases  in 
possession,  yet  if  the  power  requires  the  best  rent  to  be  reserved,  and  the  rent  n  served  by  the 
concurrent  lease  is  greater  than  the  one  reserved  by  the  prior  lease,  the  rent  reserved  by  the  new 
lease  carries  with  it  a  prima  facie  evidence  of  its  not  being  the  best;  for  if  the  lessee  pays 
money  out  of  pocket  before  he  comes  into  the  enjoyment  of  the  farm,  (as  he  must  do  where  he 

Eays  a  larger  rent  tlian  he  is  entitled  to  receive  from  the  first  lessee),  it  cannot  be  expected  that 
e  will  pay  so  large  a  rent  as  he  otherwise  would  have  done  when  he  does  come  into  the 
enjoyment  of  it;  and  consequently  the  remainder-man  must  be  prejudiced  by  such  a  lease. 
It  may  be  proper  however  to  observe,  that  under  a  power  which  requires  leases  to  be  granted 
in  possession,  a  valid  lease  may  clearly  be  granted  to  an  existing  lessee  without  any  express 
surrender  of  the  old  lease,  provided  the  new  one  is  made  to  commence  immediately,  for  the  accept- 
ance of  the  new  one  would  be  a  surrender  in  law  of  the  old  one,  and  consequently  the  new  one  would, 
in  the  true  meaning  of  the  power,  be  a  lease  in  possession.  So  if  there  is  a  prior  lease  in  a  third 
person,  yet  if  the  prior  lessee  surrenders  it  to  the  second  lessee,  the  prior  lease  would  then  form 
no  objection  to  the  validity  of  the  second  ;  unless  the  prior  one  was  not  surrendered  till  after  the 
granting  of  the  second.  There  must  however  be  an  actual  surrender  of  the  old  lease;  merely 
cancelling  it  would  not  do,  for  cancellation  woidd  not  put  an  end  to  it  at  law.  See  Roe  v.  Archbishop 
of  York,  6  East's  Hep.  86.  If  however  the  parties  ignorantly  acted  under  the  impression  that  cancel- 
lation did  put  an  end  to  the  old  lease,  equity,  which  affords  its  aid  in  the  case  of  mistakes,  would, 
it  is  conceived,  hold  the  new  lease  to  be  good. 

But  though  it  is  apprehended  that,  under  a  power  to  grant  leases  in  possession,  the  lessee  must 
have  immediate  possession  of  the  property,  or  at  least  a  right  to  the  immediate  possession  of  it,  and 
consequently  that  concurrent  leases  are  not  good;  yet  in  a  case  where  a  prior  lease  was  determined 
at  the  time  of  granting  the  new  one,  but  the  lessee  had  a  right  to  depasture  some  meadow  till  a 
future  day,  it  was  held  that  such  a  circumstance  as  this  did  not  affect  the  validity  of  the  ,new 
lease.  See  Doe  v.  Snowden,  2  Blackst.  1224. 

Sometimes  powers  are  given  to  grant  leases  either  for  lives,  or  for  years  determinate  upon  lives, 
or  for  years  absolute.  Under  such  a  power,  the  donee  of  the  power  has  bis  choice  of  the  modes 
allowed.  Under  a  power  to  lease  for  two  or  more  lives,  a  lease  may  be  granted  for  the  allowed, 
number  of  lives  and  the  life  of  the  longest  lirer,  notwithstanding  the  power  does  not  in  express 
terms  authorize  it  to  be  so  granted :  Doe  v.  Hardwick,  1  East's  Rep.  549.  And  under  a  power  to 
lease  for  one,  two,  or  three  lives,  a  lease  may  be  made  to  one  or  more  lessees  for  the  lives  of  any 
three  other  persons  and  the  life  of  the  survivor,  or  it  may  be  made  to  three  lessees  for  their  own  lives 
and  the  life  of  the  survivor :  Baugh  v.  Jdaynts,  Cro.  Jac.  76.  Winter  v.  Loveden,  Ld.  Kaym.  268. 

Where  a  power  was  given  to  grant  leases  for  one,  two,  or  three  lives,  or  for  the  term  of  thirty 
years,  'or  for  any  term  or  number  of  years  determinable  on  one,  two,  or  three  lives;  the  question 
arose,  whether  a  lease  for  thirty  years  absolute  was  good,  and  it  was  held  that  it  was  ;  each  repetition 
of  the  particle  "/<"•"  being  considered  to  make  so  many  distinct  powers.  Indeed,  it  could  not  be 
contended,  according  to  any  sound  rule  of  construction,  that  the  power  to  lease  for  thirty  years 
only  authorized  a  lease  for  thirty  years  determinable  on  lives,  for  where  could  be  the  necessity  of  giving 
a  power  to  lease  for  a  particular  number  of  years  determinable  on  lives,  when  a  power  was  given  to 
lease  for  any  number  determinable  on  lives?  according  to  such  a  construction,  the  former  power  would 
have  been  involved  in  the  latter,  and  would  consequently  have  been  nugatory  ;  but  as  the  former 
power  could  have  a  distinct  operation  not  at  all  inconsistent  with  the  latter,  it  was  properly  deter- 
mined that  the  power  to  grant  leases  for  thirty  years  authorized  a  lease  for  thirty  years  absolute,  and 
not  merely  for  thirty  years  determinable  on  lives.  See  Winter  v.  Loveday,  1  Com.  37.  and  see  Lut- 
v-ich  v.  Piggot,  3  Mod.  263.  and  Roe  v.  Prideaux,  10  East's  Rep.  158,  Under  powers  to  grant  leases 
for  lives,  such  leases  must  be  granted  to  persons  in  esse  at  the  time  of  granting  them:  Snow  v.  Culler, 
.Sir  T.  Kaym.  163.  A  lease  under  such  a  power  for  the  life  of  the  first  son  of  J.  S.t  who  has  no  son 
then  living,  would  be  bad.  See  Cross  v.  Fausterditch,  Cro.  Jac.  18^). 

Though  there  are  authorities  to  the  contrary,  yet  it  seems  to  be  now  settled,  and  properly  it  is  con- 
ceived, that  a  power  to  lease  for  lives  does  not  authorize  a  lease  for  years  determinable  on  lives : 
H  hitlocke's  case,  8  Rep.  70.  and  2  Stra.  992.  and  see  Roe  v.  Prideaux,  10  East's  Rep.  158.  Leases  for 
lives  under  powers,  unlike  common  law  leases  for  lives  in  that  respect,  may  be  made  to  commence  in 
futuro,  unless  the  power  should  expressly  require  that  they  should  be  made  to  commence  in  possession  ; 
and  such  leases  taking  effect  under  the  statute  of  uses  (except  where  the  power  operates  upon  mere 
trust  estates  or  upon  copyholds  or  leaseholds)  they  are  properly  created  by  an  instrument  operating 
as  the  appointment  or  limitation  of  a  use. 

TJhough  powers  in  modem  settlements  and  wills  usually  authorize  the  letting  of  all  the  lands  com- 
prised 
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prised  in  the  settlement  or  will,  (except,  iif  some  instances,  tha  mansion  house,  pleasure  grounds,  <5ko.) 
yet  it  sometimes  happens  that  the  power  only  authorizes  leases  to  be  granted  of  such  lands  as  have 
been  usually  demised.  In  a  leasing  power  so  penned,  it  may  be  necessary  to  enquire  what  lands  are  to 
be  considered  as  coming  within  its  operation,  or,  in  other  words,  what  lands  are  to  be  considered  such 
as  have  been  usually  demised.  It  would  seem  that  lands  which  have  been  let  two  or  three  times,  whether 
for  lives,  years,  or  from  year  to  year,  may  be  considered  in  lands  which  have  been  usually  demised, 
and  therefore  as  lands  within  the  power.  See  Right  v.  Thomas,  1  Blackst.  446.  3  Burr. 
1441.  Baugh  v.  Hayncs,  Cro.  Jac.  76.  and  see  Vaugh.  33.  But  lands  which  have  only  been  once  let 
are  not  within  such  power;  (2  Rol.  Abr.  262,  pi.  13.)  at  least  if  such  letting  was  for  a  very  short 
term  :  But  though  the  letting  has  been  for  only  once,  yet  if  the  term  was  a  long  one,  the  lands  may 
in  that  case  be  considered  to  have  been  usually  let,  and  consequently  within  the  power;  for  it  has  been 
held,  and  properly  it  is  conceived,  that  the  expression  usually  demised  may  not  only  mean  demised  at 
different  times  by  different  acts  of  letting,  but  that  it  may  also  mean,  demised  or  let/or  some  continuance 
of  time,  though  under  one  and  the  same  letting.  See  Vaugh.  28.  and  see  Bac.  Abr.  tit.  Leases, 
1. 11.  Where  lands  have  been  so  demised  that  they  may  be  considered  as  lands  which  have  been 
usually  demised,  it  is  not  material  (with  reference  to  leases  under  powers  in  private  settlements 
and  wills)  by  whom  the  lands  may  have  been  let;  whether  by  persons  seised  of  an  estate  of  inherit- 
ance, by  the  courtesy,  or  in  dower,  &c.  See  Dyer,  271.  It  may  however  be  proper  to  observe,  that 
under  the  expression  usually  demised,  the  lands  must  have  been  let  to  the  time,  or  at  least  nearly  to  the 
time  of  creating  the  power  ;  and  therefore  it  has  been  held,  that  lands  which  had  not  been  let  for 
twenty  years  before  the  creation  of  such  a  power  were  not  within  it.  See  Tristram  v.  Lady  Baltinglass, 
Vaugh.  28.  Harriot  v.  Marriot,  3  Vin.  Abr.  429,  pi.  9.  q.  2. 

Under  a  power  to  grant  leases  for  one,  two,  or  three  lives,  or  for  any  number  of  years  determinablc 
en  one,  two,  or  three  lives,  of  such  of  the  lands  as  were  then  demised  or  granted  for  any  such  time  ; 
lands,  comprised  in  a  lease,  by  way  of  family  provision,  for  ninety-nine  years,  determinable  on 
several  lives,  of  which  Jive  were  in  being  at  the  time  of  the  creation  of  the  power,  were  held  not  to 
be  within  the  power.  See  Doe  v.  Holcombe,  7  East's  Rep.  713. 

As  closely  connected  with  powers  to  grant  leases  of  such  lands  as  have  leen  usually  let,  it  will  be 
proper  to  notice  powers  to  grant  leases  of  the  lands  comprised  in  the  settlement  or  will 
generally,  reserving  the  old,  or  usual,  or  ancient,  or  accustomed  rents ;  and  sometimes  the  present  rents, 
Under  such  a  power  as  this,  it  sometimes  happens  that  part  of  the  lands  have  NOT  been  previously  let  *, 
and  consequently  that  as  to  such  lands  no  such  rent  as  the  old,  or  usual,  or  ancient,  or  accustomed, 
or  present  rent  can  be  reserved.  In  a  case  so  circumstanced,  the  question  arises,  whether  the  lands 
which  have  not  been  previously  let  come  within  the  power?  In  the  earlier  cases  upon  the  subject 
it  was  held  that  such  lands  did  come  within  it;  on  the  ground,  that  the  power  being  general  (com- 
prising all  the  lands),  the  qualification  (that  of  reserving  the  usual  or  ancient  rent)  could  not  stand 
along  with  it ;  and  as  the  power  and  qualification  could  not  stand  together,  the  latter  was  to  be 
rejected  and  the  power  to  remain  in  force ;  and,  consequently,  that  the  lands  which  had  not  been 
previously  demised  might  be  leased  under  the  power ;— and  it  was  held  that  they  might  be  leased  at 
any  rent  the  donee  of  the  power  might  think  fit.  See  CnmberfonVs  Case,  2  Roll.  Abr.  262.  Winter  v. 
Lnvedny,  l  Ld.  Raym.  267.  Walker  \.  Wakeman,  iVentr.  294,  and  2  Lev.  loO.  Goodtitle  v.  Finucan, 
Dougl.  553. 

The  doctrine  however  just  noticed  may  be  now  considered  as  exploded;  and  whether  the  lands 
which  have  not  been  let  are  to  be  considered  as  within  the  power  or  not,  is  held  to  depend  upon  the 
intention,  or  presumed  intention,  of  the  donor  of  the  power.  Thus  it  was  observed  in  the  case  of 
Doe  v.  Rendle,  3  Maul.  &  Selw.  90,  "  where  it  can  be  collected  from  the  nature  of  the  property  not 
before  demised,  or  from  the  character  of  the  parties  to  whom  the  power  is  given  (as  to  mere  naked 
trustees),  or  from  other  circumstances,  that  the  power  was  not  intended  to  extend  beyond  what  had  been 
before  demised,  there  it  will  be  confined  to  such  as  had  been  previously  demised."  If  the  question, 
whether  the  power  is  or  is  not  to  be  considered  as  extending  to  lands  which  have  not  been  previously 
demised,  is  to  depend  upon  the  intention,  or  supposed  intention,  of  the  donor  of  the  power,  perhaps 
the  nature  of  the  property  not  previously  demised  may  afford  the  best  data  on  which  to  discover  such 
intention.  If,  for  instance,  such  property  consisted  of  a  mansion  house,  park,  or  pleasure  grounds, 
or  of  a  fishery  or  other  things  which  might  be  considered  as  necessary  or  proper  to  be  occupied  with 
the  mansion  house, — here  it  might,  perhaps,  be  supposed,  that  the  donor  of  the  power  expected  that 
the  parties  taking  under  the  limitations  of  the  settlement  would  reside  in  the  mansion  house  and 
occupy  the  park,  pleasure  grounds,  &c.,  and  therefore  it  might  be  supposed,  that  the  donor  of  the 
power  did  not  intend  that  they  should  be  demised,  notwithstanding  the  comprehensive  language  of 
the  power.  Supposing,  therefore,  the  intention,  (where  it  can  only  be  guessed  at)  ought  in  any  case 
to  have  any  influence  at  all,  (and  infquestious  upon  powers  such  as  we  are  speaking  of,  the  circum- 
stances of  the  case  seldom  afford  ground  for  any  thing  more  than  a  kind  of  loose  conjecture  as  to 
what  was  the  intention)  the  nature  of  the  property  not  previously  demised  would  seem  to  afford 
the  best  ground  on  which  to  ascertain  the  intention.  If,  however,  tin's  supposed  intention  of  the 
donor  of  the  power  is  to  be  the  ground  on  which  to  determine  the  operation  or  effect  of  the  power, 
it  of  course  follows,  that  where  it  is  to  be  presumed  that  the  donor  of  the  power  intended 
that  it  should  not  extend  to  lands  which  had  not  been  before  demised,  that  there  such  lands 


*  What  is  to  be  understood  by  the  expression  u  not  previously  let"  will  be  noticed  afterwards. 
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cannot  be  leased  under  the  power.  See  Doe  v.  Rendle,  S  Maul.  &  Selvr.  90.  Pomerny  v.  Partlngton  t 
3  T.  R.  66.5.  and  Bagot  v.  Oughton,  8  Mod.  249.  And  on  the  other  hand,  where  it  is  to  be 
presumed  that  the  donor  did  intend  it  to  comprise  the  lands  which  had  not  been  before  demised, 
there,  as  we  have  seen,  a  lease  of  such  lands  may  be  made  under  the  power;  and  that  at  any  rent  the 
donee  of*  the  power  may  think  fit — a  doctrine,  however,  which  may,  in  its  consequences,  be  so 
injurious  to  the  interests  of  the  remainder-man,  that  this  alone]would  afford  a  strong  reason  for 
contending,  that  lands  which  have  not  been  previously  "demised  cannot  in  any  cane  be  considered 
as  within  the  operation  of  the  power.  If  however  it  is  to  be  held,  (on  the  ground  of  supposed 
intention)  that  lands  not  before  demised  may  be  leased  under  such  a  power  as  we  are  speaking 
of,  it  would  perhaps  be  more  proper,  or  at  least  more  consonant  with  a  regard  to  the  interest  of 
the  remainder-man,  to  hold,  that  the  best  rent  must  be  reserved  ;  and  in  doing  this  it  is  clear  there 
would  be  no  greater  deviation  from  the  terms  of  the  power  then  in  reserving  any  small  rent  the  donee 
of  the  power  may  think  fit.  But  it  must  be  evident  that  a  power  such  as  we  are  speaking  of  must 
always  be  embarrassed  with  difficulties  until  the  broad  rule  is  established,  that  lands  which  have  not 
been  previously  demised  are  not  in  any  case  within  the  power ;  for  it  may  perhaps  be  contended  that 
a  lease,  which  from  the  circumstances  oftlie  case,  CANNOT  be  made  agreeably  to  the  terms  of  the  power,  is  no 
more  a  lease  under  the  power,  than  a  lease  which  might  have  been  made  agreeably  to  the  power 
but  which  is  not  so  made.  In  the  latter  case  it  is  not  a  lease  under  the  power,  because  the  requisites 
of  the  power  HAVE  not  been  complied  icith,  and  in  the  former  case  it  is  not  a  lease  under  the  power, 
because  the  terms  of  the  power  CANNOT  be  complied  with  ;  and  in  determining  whether  a  lease  is,  or  is 
not,  a  lease  under  a  power,  "it  can  make  no  difference,  it  is  conceived,  whether  the  requisites  of  the 
power  are  not  complied  with,  or  cannot  be  complied  with.  In  both  cases,  it  must  be  clear,  that 
the  lease  cannot  be  a  lease  under  the  power  ;  and  though  equity  may  in  the  former  case,  in  some 
instances  support  the  lease,  yet  in  the  latter  the  lease  should  in  every  case  be  considered  as  bad,  as 
against  the  remainder-man,  both  at  law  and  in  equity  ;  except  where  there  may  have  been  fraud  on 
the  part  of  the  remainder-man,  or  long  acquiescence  on  his  part  after  he  knew  the  lease  was  bad. 
If  any  objection  should  be  urged  against  the  doctrine  contended  for  on  the  ground  that  tiie  intention, 
of  the  donor  of  the  power  might  sometimes  happen  to  be  frustrated,  (though  it  will  seldom  be  an  easy 
matter  to  say  what  the  intention  was  in  such  a  case),  it  may,  perhaps,  be  sufficient  to  say  in  reply,— 
that  the  donor  of  the  power  should  have  taken  care  to  have  expressed  his  intention  in  terms  that 
could  have  been  acted  upon,  but  that  not  having  done  so  his  intention  must  be  defeated ;  as  is 
often  the  case  with  others,  whose  intentions  are  frustrated  from  not  expressing  them  in  terms  suf- 
ficiently correct. 

As  there  appears  therefore  reason  to  contend  that  lands  which  have  not  been  previously  demised, 
cannot  be  leased  under  a  power  which  requires  the  ancient  or  usual,  &c.  rent  to  be  reserved,  it  will 
be  proper  to  consider  what  binds  are  to  be  considered  as  lands  n-hich  have  not  been  previously  de- 
mised. Under  a  power  which  authorizes  leases  to  be  granted  of  lands  which  have  been  usually 
demised,  we  have  before  seen,  that  lands  which  have  not  been  demised  for  the  space  of  twenty  years 
prior  to  the  creation  of  the  power,  are  considered  as  land  which  have  not  been  usually  demised,  and 
consequently  as  lands  which  cannot  be  demised  nnder  the  power  ;  therefore,  under  a  power  which, 
requires  the  old,  or  usual,  or  accustomed  rent  to  be  reserved,  it  is  presumed  that  lands  which  have 
not  been  leased,  at  a  rent,  at  any  time  within  twenty  years  before  the  creation  of  the  power  cannot 
be  leased  under  it,  but  that  such  lands  must  be  considered  in  the  same  light  with  lands  which  have- 
never  been  leased  ;  and  from  the  import  which  we  shall  presently  see  is  annexed  to  the  expression  old, 
or  ancient  rent,  such  expression  does  not  appear  to  militate  against  this  opinion. 

Where  the  donee  of  a  leasing  power  requires  the  ancient,  or  usual,  or  accustomed  rent  to  be  re- 
ceived, and  the  lands  have,  on  different  lettings,  been  let  at  different  rents,  the  question  sometimes 
arises,  which  of  the  rents  previously  reserved,  is  to  be  the  rent  reserved  on  leases  under  the  power. 
In  the  cases  of  Powie  v.  Antrobus,  Hardr.  325,  Lord  Hale  was  of  opinion,  tbat  by  the  expression 
"  ancient  and  accnstomable  rent,"  the  rent  reserved  by  the  lease  in  existence  at  the  creation  of  the 
power,  or  if  there  was  no  such  lessee,  then  by  the  lease  made  last  preceding  the  creation  of  it,  was  to 
be  the  rent  reserved  by  the  new  lease  ;  and  in  the  case  of  Orby  v.  Lord  Mohun,  (i  I'rec.  in  Cha.  25?,) 
Lord  Holt  expressed  himself  to  the  same  effect  (and  see  Campbell  v.  Leach,  Amb.  740) ;  but  Lord 
Cowper  and  Lord  C.  J.  Trevor,  seemed  to  think  that  the  expression  "  ancient  and  accustomable"  rent 
was  to  be  considered  as  applying  to  the  rent  resorted  on  the  oldest  letting  where  there  had  been  tv\  o 
or  more  lettings. 

There  appears,  however,  ,to  be  reason  to  think,  that  Lord  Hale's  opinion  is  the  better  founded  one, 
and  that  by  the  expression  "  ancient  and  accustomable"  rent,  the  rent  reserved  at  the  time,  or  near- 
est to  the  time  of  creating  the  power  is  to  be  the  rent  reserved  by  the  new  lease ;  for,  as  was  observed 
by  Lord  Hale,  the  rent  reserved  at  the  time,  or  nearest  to  the  time  of  creating  the  power,  may 
be  considered  as  the  ancient  rent,  in  respect  to  the  rent  to  be  reserved  by  leases  under  the  power  ; 
or  in  other  words,  that  the  rent  reserved  at  the  time,  or  nearest  to  the  time  of  creating  the  power,  may 
be  considered  as  the  ancient  (or  old)  rent,  as  contradistinguished  from  the  modem  or  new  rent  reserved 
upon  leases  granted  under  the  power.  Besides,  the  probability  is,  that  the  donor  of  the  power  in 
directing  the  ancient  or  accustomable  rent  to  be  reserved,  must  have  had  in  mind  the  rent  which  he  was 
in  the  receipt  of  at  the  time  or  nearest  to  the  time  he  created  the  power,  and  not  a  rent  which  he  or  some 
other  had  been  in  receipt  of  at  some  more  remote  period.  It.  may  therefore,  perhaps  be  considered 
as  tolerably  clear,  that  under  a  power  requiring  the  "  ancient  and  accustomable"  rent  to  be  reserved, 
a  lease  made  under  such  a  power  must  reserve  the  same  rent  as  was  payable  at  the  Unit,  or  ncare<t 
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to  the  time  of  creating  (he  power  ;  and  Unit  it  would  be  the  same,  if  the  power  merely  required  the 
"ancient  rent  to  be  reserved,"  without  saying  ancient  and  aectutomabla;  or  required  "the  old,"  "or  usual," 
"  or  accustomed"  rent  to  be  reserved.  Where  the  power  requires  the  present  rent  to  be  reserved,  it  must 
be  clear,  that  the  rent  to  he  reserved  on  the  new  lease,  is  the  same  rent  as  was  payable  at  the  time  the 
power  was  created. — Where  the  power  requires  the  ancient,  or  usual,  or  accustomed,  or  present 
rent  to  be  reserved,  it  may  be  hardly  necessary  to  observe,  that  the  validity  of  a  lease  under  such  a 
power,  is  in  no  v/ise  affected  by  reserving  more  than  the  ancient  or  usual  rent.  See  Sir  C.  Orby 
•v.  Lord  niohnn,  ,3  Ch.  Rep.  78.  It  has  even  been  held,  (though  query  of  the  soundness  of  the  doctrine), 
that  reserving  less  than  the  ancient  rent  does  not  affect  the  validity  of  such  a  lease,  where  what  is 
omitted  to  be  reserved  consists  of  things  of  a  casualj  or  accidental  nature, — as  Heriots.  See  Co- 
ventry  v.  Coventry,  l  Com.  312.  and  Baugh  v.  Hayncs,  Cro.  Jac.  76.  Co.  Litt.  44  b.  Where  the  tenant 
under  former  lettings  paid  taxes,  made  repairs,  .Sec.,  it  is  conceived  a  lease  under  such  a  power  a,s  we 
are  speaking  of,  would  not  be  good  unless  these  burdens  (or  an  equivalent  for  them,)  were  thrown 
upon  the  new  tenant. 

It  may  be  proper  to  notice,  that  where  the  power  requires  the  ancient,  or  usual,  or  accustomed 
rent  to  be  reserved,  it  is  held,  that  not  only  the  same  amount  of  rent  must  be  reserved,  but  that  it 
must  be  reserved  in  the  same  form,  and  payable  at  the  like  periods  with  the  old  rent;  though 
•where  the  power  requires  the  usual  yearly  rent  to  be  reserved,  there  it  is  held,  that  it  may  be 
made  payable,  either  yearly,  half  yearly,  or  quarterly,  as  the  donee  of  the  power  may  think  fit. 
See  Amb.  740.  But  the  rent,  except  in  cases  such  as  the  one  just  noticed  or  similar  ones,  must  be 
reserved  on  the  ttsuul  days  of  payment ;  as  to  reserve  it  either  before  or  after  the  usual  ones  might  be 
prejudicial  to  the  remainder-man.  Ludlow  v.  Bcchwith,  Al.  90.  In  the  case  indeed,  of  Itegina  v. 
Wcston,  (2  Ld.  Raym.  1198.)  it  was  held,  that  a  reservation  before  the  usual  clay  of  payment  was 
good,  but  there  seems  to  be  great  reason  to  doubt  of  this.  Where  the  power  requires  the  ancient,  or 
usual,  or  accustomed  rent  to  be  reserved,  leases  under  the  power  should  specify  the  amount  of  the 
gum  or  other  rent  reserved  ; — it  lias  been  held,  that  a  reservation  of"  the  ancient  or  accustomed  rent" 
(in  the  words  of  the  power)  is  not  good;  (see  Duchess  of  Hamilton  v.  Monlavnt,  1  Bro.  P.  C.  248. 
and  see  Owen  v.  Thomas,  Cro.  Car.  91.)  though  query  of  this,  for  if  it  could  be  proved  what  was, 
the  ancient  or  accustomed  rent,  would  not  the  case  come  within  the  rule  id  cerium  est  quod  certum 
reddi  potest  ?  See  Roe  v.  liutvlins,  7  East's  Rep.  279.  [See  infra,  in  this  note,  on  the  reservation  of 
rents.] 

But  though  leasing  powers  sometimes  require  the  ancient,  or  accustomed,  or  usual,  or  present  rent 
to  be  reserved;  yet  generally  speaking,  the  best  or  most  improved  rent  is  required  to  be  reserved  ;  with 
a  prohibition  against  taking  any  fine,  premium,  or  foregift.  Where  the  power  requires  the  best  rent 
to  be  reserved,  it  will  hardly  be  necessary  to  observe,  that  if  the  lessee  gives  any  fine  or  premium, 
that  there  the  best  rent,  cannot  be  reserved,  and  consequently  the  lease  is  not  a  lease  within  the  power. 
And  if  the  lessee  should  covenant  to  lay  out  a  sum  of  money  in  permanent  improvements,  and  from 
\vhich  improvements,  the  lessee  was  not  likely  to  get  back  the  sum  expended,  there  it  is  conceived, 
the  rent  could  not  be  considered  as  the  best  rent;  for  the  probability  is,  that  had  the  lessee  not 
bound  himself  to  hare  expended  the  money  in  improvements  he  would  have  given  a  larger  rent ;  and 
if  the  rent  reserved  is  not  the  best  rent  the  lease  cannot  be  supported.  See  Wright  v.  Smith,  15  Esp. 
5203.  It  might,  however,  happen,  that  the  improvements  were  of  such  a  nature,  as  that  the  lessee 
himself  would  be  principally  benefitted  by  them,  and  that  the  rent,  notwithstanding  the  stipulation  to. 
lay  out  the  money  in  improvements,  was  in  fact  the  best  that  could  be  obtained,  and  if  such 
was  the  case  there  can  be  no  doubt  but  the  lease  would  be  good;  at  least  so  far  as  its  validity  de- 
pended upon  the  reservation  of  the  best  rent.  See  Shannon  v.  Bradstrcet,  1  Sch.  &  Lef.  52.  If  a 
building  or  repairing  lease  is  granted  under  a  power  which  requires  the  reservation  of  the 
best  rent*,  there  the  very  nature  of  the  lease  requires  that  the  lessee  should  covenant  to  lay 
out  money  iu  building  or  repairing,  and  consequently  the  circumstance  of  the  lease  containing 
Midi  a  covenant,  forms  no  objection  to  its  validity ;  but  if  the  lessee  should  neglect  to  perform 
liis  covenant,  and  the  lessor  brought  an  action  for  breach  of  the  covenant  and  recovered  damages,  a 
Court  of  equity  would  not  allow  him  to  put  the  damages  in  his  pocket,  but  would  require  them  to  be- 
laid out  in  building  or  repairing.  See  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52.  and  CafUpbeU  v.  Leach, 
Amb.  740.  It  would  seem,  that  if  an  existing  lessee  surrenders  his  old  lease,  and  takes  a  new  one 
at  an  increased  rent,  that  in  such  a  case  as  this,  the  rent  reserved  by  the  new  lease  cannot  be  con- 
sidered as  the  best  rent,  and  that  the  lease  is  not  good,  though  the  contrary  has  been  determined.  See 
Wilson  v.  Sewell,  l  Blackst.  617.  Suppose  the  lessee  has  a  term  of  ten  years  at  a  rent  of  100/.  a  year, 
and  he  takes  a  new  lease  for  twenty  years  at  a  rent  of  200/.;  in  this  case,  it  is  clear  he  had  an  interest 
to  the  extent  of  100/.  a  year  for  ten  years  to  come,  and  it  can  hardly  be  supposed  lie  would  give  up  this 
interest  merely  for  the  sake  of  extending  his  term  : — where  the  lessee  surrenders  an  old  lease  and 
takes  a  new  one  at  an  increased  rent,  the  evident  meaning  of  the  parties  is,  that  the  lessee  shall 
pay  the  lessor  an  increased  rent  during  the  existing  term,  and  that  the  lessee  shall  have  a  further  term 
at  a  lower  rent  than  the  lessor  would  otherwise  have  expected.  If,  indeed,  the  former  term  was  nearly 
expiring,  and  the  increased  rent  was  not  considerable  so  that  the  lessee  could  not  be  considered  to 
have  given  up  any  thing  of  much  value,  in  that  case  there  would  be  no  very  strong  prima  facie 


*  The  expression  best  rent,  in  a  power  to  grant  building  leases,  means  the  best  that  can  be  obtained 
with  reference  to  the  circumstances  of  the  case— as  the  length  of  the  term  for  which  the  lease  is 
granted,  the  probable  sum  to  be  expended  by  the  lessee,  &e. 
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evidence  that  the  new  rent  was  not  the  best  — the  making  sure  of  a  further  term  even  at  a  full  or 
fair  rent  might  bo  a  sufficient  inducement  with  the  lessee  to  give  up  his  former  interest  where  it 
was  not  of  much  value.  However,  in  cases  like  these,  or  in  cases  where  the  lessee  stipulates  to  lay 
out  money  in  improvements  (not  being  a  repairing  or  building  lease)  much  must  depend  upon  the 
circumstances  of  the  case  ;  and  if  a  jury  should  find  that  the  rent  reserved  was  in  fact  the  best  rent, 
not  withstand  ing  the  covenant  to  lay  out  money  in  improvements  or  notwithstanding  the  giving  up 
a  beneticial  interest  under  a  former  lease,  the  new  lease  would  be  good  ;  though  where  the  money  was 
to  be  laid  out  in  permanent  improvements,  (or  perhaps  not  intended  to  be  laid  out  at  all  but  to  enable 
the  lessee  to  recover  so  much  money  in  the  shape  of  damages  for  breach  of  the  covenant),  or  where  the 
interest  given  up  by  the  lessee  is  considerable,  in  none  of  these  cases,  it  is  conceived,  could  a  jury 
come  to  the  conclusion — that  the  new  rent  was  the  bust  that  could  be  obtained. 

Where  the  best  rent  is  to  be  reserved,  it  is  absolutely  necessary  that  nothing  in  the  shape  of  a  fine 
or  premium  should  be  received — receiving  the  first  half  year's  rent  immediately,  and  a  making  every 
future  payment  half  a  year  in  advance  would  amount,  in  effect,  to  taking  a  fine,  and  the  lease  would 
be  bad  ;  but  if  the  lessee  has  been  in  the  occupation  of  the  property  from  a  day  past,  then  reserviin; 
the  rent  so  as  to  be  payable  at  the  expiration  of  the  half  year  from  the  period  his  occupation  com- 
menced forms  no  objection  to  the  lease.  See  3  Maul.  &  Sel.  382. 

Where  a  lease  is  granted  without  taking  any  fine  or  premium  and  without  fraud,  the  circumstance 
of  the  rent  reserved  not  being  the  best  that  might  have  been  obtained  is  not  in  itself  a  circumstance 
•which  will  invalidate  the  lease.  Thus  where  a  lease  at  a  rent  of  431.  a  year  was  granted  under  a  power 
which  required  the  best  rent  to  be  reserved  ;  the  validity  of  the  lease  was  objected  to  on  the  ground 
that  the  lessor  had  rejected  two  specific  offers,  one  of  50L  a  year,  and  another  of  from  501.  to  601. 
from  other  tenants,  whose  responsibility  could  not  be  disproved ; — the  lease,  however,  was  held  to 
be  good;  the  court  observing,  "that  in  the  exercise  of  such  a  power,  where  fairly  intended,  and 
no  fine  or  other  collateral  consideration  is  received,  or  injurious  partiality  plainly  manifested  by 
the  lessor,  all  other  requisites  of  a  good  tenant  are  to  be  regarded  as  well  as  the  mere  amount  of 
the  rent  offered,  and  that  the  best  rent  meant  the  best  that  could  reasonably  be  required  by  a  land- 
lord taking  all  the  requisites  of  a  good  tenant  for  the  permanent  benefit  of  the  estate  into  the 
account."  Doe  v.  Radclijfe,  10  East's  Rep.  278.  [Query  of  the  above  decision,  as  the  circumstances 
of  the  case  did  not  bear  out  the  reasoning  of  the  Court,  but  rather  the  reverse ;  as  there  was  no 
evidence  that  the  persons  who  offered  larger  rents  than  the  person  to  whom  the  property  was  let, 
were  at  all  wanting  in  "  the  requisites  of  good  tenants."] 

It  has  been  held,  that  where  the  power  requires  the  best  rent  to  be  reserved,  but  from  the  nature 
of  the  property  it  is  impossible  to  say  what  is  the  best,  that  there  a  lease  under  the  power  cannot  be 
supported  ;  as  where  the  donee  of  a  leasing  power  leased  a  honour,  sixteen  manors,  a  park  and  deer 
therein,  and  other  property  by  one  lease  at  6001.  a-year ;  the  lease  was  considered  as  bad  on, 
account  of  the  uncertain  value  of  the  greater  part  of  the  property  and  the  consequent  impos- 
sibility of  ascertaining  that  the  rent  reserved  was  in  fact  the  best  rent.  See  Earl  of  Cardigan  v. 
Montague,  vSugd.  Pow.  Append.  No.  9.  [Though  query,  if  the  value  of  each  part  of  the  property 
could  have  been  ascertained  if  contained  in  a  separate  lease,  where  was  the  impossibility  of  ascertain- 
ing the  entire  value  of  the  whole?] 

Where  the  power  requires  the  best  rent  to  be  reserved,  leases  under  the  power  should,  generally 
speaking,  ascertain  or  specify  the  rent  to  be  paid  : — reserving  "  the  best  improved  rent"  would  not  do. 
Orby  v.  Mohun,  2  Vern.  531.  3  Ch.  Rep.  56.  If  however  the  reservation  is  made  in  such  a  way  that 
the  amount  of  the  rent  can  be  clearly  ascertained,  this  will  be  sufficient — >as  if  the  lease  reserved  a 
rent  of  so  much  an  acre,  and  so  in  proportion  for  a  greater  or  less  quantity  than  an  acre.  Shannon 
v.  Bradstreet,  l  Sen.  &  Lef.  52.  So  where  a  power  required  12d.  an  acre  to  be  reserved  for 
every  acre  demised  by  any  lease  under  the  power,  and  a  lease  was  made  reserving  "  all  the  rent 
intended  to  be  reserved,"  (by  the  power  is  to  be  inferred,)  and  it  was  held  that  the  lease  was  good. 
HeeLevison  v.  Plgot,  cited  3  Ch.  Rep.  76. 

It  sometimes  happens  that  property  comprised  in  a  power  of  leasing,  and  property  not  comprised 
in  such  power  are  demised  by  the  same  lease.  Where  several  distinct  rents  are  reserved,  and 
such  a  rent  is  reserved  for  the  lands  comprised  in  the  power  as  the  power  required  to  be  reserved, 
there  the  circumstance  of  such  lands  being  demised  with  other  lands  forms  no  objection  to  the  lease  ; 
but  if  the  lands  comprised  in  the  power,  and  the  other  lands  are  demised  at  one  entire  rent,  the  lease 
will  be  bad  as  to  the  lands  comprised  in  the  power;  for  the  remainder-man  is  not  to  be  put  to  the 
trouble  and  expence  of  an  apportionment  before  he  can  recover  his  rent ;  but  whether  the  lease 
is  bad  as  to  the  other  lands,  is  a  point  upon  which  the  authorities  do  not  appear  to  agree.  See 
Doe  v.  Mi/lcr,  2  Maul.  £8clw.  276.  and  see  Doe  v.  Kendle,  3  Maul.  &  Selw.  99. 

If  a  rent  of  so  much  an  acre  is  reserved  for  all  the  lands,  (for  those  within  as  well  as  those  not 
within  the  power)  there,  in  order  to  ascertain  the  rent  for  each  part,  no  apportionment  would  be 
necessary,  and,  consequently,  it  is  apprehended  the  lease  would  be  good  as  to  the  whole  ;  supposing 
the  rent  reserved  was  the  best  rent,  or  the  ancient  rent,  according  as  the  power  required  it  to  be  one 
or  the  other.  See  Campbell  v.  Leach,  Amb.  740. 

It  may  be  proper  to  notice,  that  in  leases  of  mines,  granted  under  a  power  which  only  requires  the 
reservation  of  a  rent  generally,  or  of  the  best  rent,  without  saying  any  thing  about  the  nature  of  the 
rent,  that  there  a  part  of  the  mines  themselves  may  be  reserved  by  way  of  rent.  See  Campbell  v. 
JLeach,  Arab.  740. 

In  leasing  powers,  it  is  usual  to  say,  that  the  rent  shall  be  incident  to  and  go  along  with  the 
reversion  expectant  on  the  determination  of  the  term  for  which  the  premises  are  demised;  and  it) 
leases  under  such  powers  the  rent  is  generally  reserved  to  the  tenant  for  life,  and  after  his  decease  to 
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the  person  or  persons  who  for  the  time  being  shall  be  entitled  to  the  reversion  of  the  premises  imme- 
diately expectant  upon  the  determiiration  of  die  term  created  by  the  lease.  It  Is  however  well  settled, 
that  a  reservation  to  the  tenant  for  life  his  heirs  and  assigns  is  a  good  reservation  ;  and  the  person  for 
the  time  being  entitled  to  the  reversion  expectant  upon  the  term  will  be  entitled  to  the  rent.  See 
Il'hiilocke's  case,  8  Rep.  69  b.  Hotley  v.  Scot,  Lofft.  316;  and  see  Dougl.  572.  Campbell  v.  Leach, 
Ambl.  740.  It  is  not  however  unusual  to  reserve  the  rent  during  the  term  generally,  without  saying 
to  whom  ;  "  as  yielding  and  paying  therefore  yearly  and  every  year,  during  the  said  term  of  twenty-one 
years,  the  yearly  rent  or  sum  of  ,£'  ,  of  lawful  money  of,  &c.  by  four  equal  quarterly  payments, 

on  the  day  of,  &c.  in  each  and  every  year  ;"  and  it  has  been  said,  that  this  is  the  best  and  most  sure 
•way,  and  that  where  the  rent  is  so  reserved  the  law  will  give  it  to  the  person  who  is  entitled  to  the 
remainder  immediately  expectant  upon  the  term  granted.  See  IVhitlocke's  case,  8  Rep.  59  b. 

Where  leasing  powers  require,  as  they  usually  do,  that  leases  under  them  shall  contain  a  covenant 
for  payment  of  the  rent  and  all  other  usual  or  reasonable  covenants  on  the  part  of  the  lessee,  and 
a  power  of  re-entry  in  case  of  the  non-performance  of  the  covenants,  or  for  non-payment  of  the  rent 
by  so  many  days,  and  that  the  lessee  shall  execute  a  counterpart  of  the  lease  *,  and  that  he  shall  not 
be  made  dispunishable  of  waste ;  in  such  cases  care  must  be  taken  that  the  terms  of  the  power  are  com- 
plied with  in  all  these  respects,  otherwise  the  lease  will  be  bad  both  at  law  and  in  equity.  And  even  a 
slight  deviation  from  the  spirit  and  intention  of  such  requisites  wifl  prove  fatal  to  the  lease.  Thus  in 
the  case  of  Hotley  v.  Scot,  (Lofi't.  316.  and  see  also  Coxe  v.  Day,  13  East's  Rep.  118.)  the  power 
required  that  leases  under  it  should  contain  a  clause  of  re-entry  on  non-payment  of  the  rent  for 
twenty-one  days  ;  but  in  a  lease  made  under  the  power  the  clause  of  re-entry  was,  "  in  case  the  rent 
should  be  behind  for  twenty-one  days,  hating  been  lawfully  demanded,  and  no  sufficient  distress  found 
upon  the  premises ;"  and  this  departure  from  the  power  was  held  to  be  fatal  to  the  lease.  In  the  late 
great  case  of  the  Earl  of  Jersey  v.  Smith,  (3  J.  U.  Moore's  Rep.  339.)  a  power  was  given  by  a  marriage 
settlement  to  lease  for  lives  or  years  determinable  on  lives,  such  parts  of  the  lands  as  were  then  leased 
for  lives  or  years  determinable  on  lives,  but  so  as  there  was  contained  (amongst  other  requisites  to  the 
•validity  of  leases  under  the  power)  in  every  such  lease  a  power  qf  re-entry  for  non-payment  of  the  rent 
to  be  thereby  reserved:  the  settlement  also  contained  a  power  to  lease  other  lands  for  years 
absolute,  so  as  there  was  contained  (amongst  other  things  required  to  the  validity  of  leases  under  tliia 
power),  a  power  of  re-entry  for  non-payment  of  the  rent  by  the  space  of  twenty-eight  days  after  it 
became  due.  A  lease  was  granted  under  the  former  power,  with  a  clause  of  re-entry  for  non-payment 
of  rent  by  the  space  of  sixteen  days  after  it  became  due,  and  if  no  sufficient  distress  could  be  found  upon 
the  premises  ;  and  upon  a  question,  whether  the  lease  was  good;  after  several  elaborate  arguments  in 
the  Exchequer  Chamber,  it  was  decided  by  four  judges  against  three,  that  it  was  badt.  Where  the 
power  authorizes  a  clause  of  re-entry  for  non-payment  of  rent  in  case  no  sufficient  distress  can 
be  found  upon  the  premises,  and  a  lease  under  the  power  is  made  accordingly ;  no  re-entry  can  be 
made  unless  every  part  of  the  premises  is  searched  for  a  distress  and  cannot  be  found.  Powell  v.  King, 
Forrest.  19. 

It  has  been  held,  that  where  the  power  requires  the  lease  to  contain  all  usual  covenants,  that  there 
snch  covenants  as  were  contained  in  old  leases  (leases  it  is  presumed  subsisting  at  the  time  the  power 
was  created)  must  be  inserted  in  the  new  ones,  otherwise  they  will  be  bad  ;  and  where  usual  cove— 
nants  are  required  by  the  power  they  must  be  actually  inserted  ;  a  lease  containing  a  clause  that  the 
lessee  should  be  liable  to  all  usual  covenants  will  not  do.  See  Orby  v.  Mohun,  3  Ch.  Rep.  76. 
Though  it  seems,  that  by  the  expression  usual  covenants,  covenants  contained  in  old  or  existing  lease* 
of  the  property  are  to  be  understood  where  there  are  any  such  leases,  yet  supposing  there  should 
be  none  then  it  is  apprehended,  the  expression  must  be  understood  to  mean  covenants  usually 
inserted  in  leases  of  property  of  the  like  nature}:.  Where  the  power  requires  "  proper  cove- 
nants," or  "  reasonable  covenants,"  or  "  proper  and  reasonable  covenants" — covenants  must  be 
inserted  in  leases  under  the  power  adapted  to  the  nature  of  the  property  or  the  circumstances  of  tho 
case.  Thus,  in  a  building  lease,  under  a  power  which  required  proper  or  reasonable  covenants ;  a  cove- 
nant to  build  §  and  to  keep  in  repair,  and  perhaps  to  insure,  ought  to  be  inserted.  See  Jones  v.  Verney, 


*  Where  a  counterpart  is  required,  the  lessee  should  not  only  take  care  to  execute  one,  but  he  should 
also  take  care  to  be  provided  with  the  means  of  proving,  at  any  time  during  the  continuance  of  the 
lease,  that  there  was  one  ;— an  indorsement  upon  the  part  in  the  lessee's  hands,  signed  by  the  lessor, 
admitting  that  a  counterpart  was  executed,  would  perhaps  be  the  best  mode. 

t  The  editor  has  been  informed,  that  on  an  appeal  to  the  House  of  Lords,  the  decision  of  the  Ex- 
chequer Chamber  has  just  beeu  reversed,— seven  of  the  Judges  being  in  favour  of  the  reversal,  and 
five  against  it. 

J  The  subject  of  covenants  to  be  inserted  in  leases  generally,  (not  merely  in  leases  under  powers) 
is  considered  in  a  subsequent  part  of  the  chapter. 

§  Leases  under  powers  to  grant  building  leases,  should  not  only  provide  for  the  actual  erection  of 
houses,  <&c.  but  the  description  of  the  houses  or  other  buildings  should  be  clearly  defined  or  ascer- 
tained, otherwise  a  court  of  equity  would  not  be  able  to  enforce  the  building  of  them,  nor  could  a 
jury  know  what  damages  to  give  in  case  an  action  should  be  brought  for  non-performance  of  the 
agreement  to  build.— But  this  subject  will  be  afterwards  more  fully  noticed  in  treating  of  agreements 
for  leases.  Under  a  power  to  grant  "  building  leases,"  a  lease  was  granted  without  any  agreement  to 
erect  new  buildings,  but  a  covenant  was  contained  on  the  part  of  the  lessee  to  keep  the  premises 
demised,  (which  consisted  of  old  houses,)  "  or  such  other  houses  as  should  be  built  during  the  term,'' 
in  repair,  and  it  was  held  that  this  was  not  a  building  lease  within  the  meaning  of  the  power,  and 
therefor*  void.  See  Junes  v.  Verwfy,  Willes,  169. 

Wille*, 
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other  authority  to  make  leases  for  another,  and  he  doth 
Co.  9.  76.  make  them  accordingly ;  such  leases  are  good.  But 
heroin  also  caution  must  be  had  of  three  things:  1.  That 
the  authority  be  good.  2.  That  he  that  is  the  deputy 
or  attorney  do  pursue  the  authority  strictly.  3.  That 
he  do  it  in  the  name  of  his  master,  and  not  in  his  own 
name  (i). 

Co.  6.  72.  A  lease  made  for  a  thousand  days,  months,  or  weeks,  is  Livery  of  sei- 

11 H.  8.  13.      as  good,  for  so  long  as  it  endureth,  as  a  lease  for  an  hun-  sln* 

drcd  or  a  thousand  years.     So  a  lease  for  half  a  year,  or  a 

Plow.  422.         whole  year,  is  good.  So  if  a  lease  be  made  from  d,ay  to  day, 

or  from  week  to  week,  for  four  years;  this  is  a  good  lease 

Plow.  272.         for  four  years,  et  sic  de  similibus.     So  if  one  make  a  lease 

tro.  Leases  49.  for  ten  years,  and  so  from  ten  years  to  ten  years,  during 

an  hundred  years,  or  until  an  hundred   years    are  incur-      » 
Dier,  24.          red  ;  this  is  a  good  lease  for  an  hundred  years  (c).     So  if 
one  make  a  lease  from  three  years  to  three  years,  during 
the  life  of  7.  S.  in  this  case  if   livery  of  seisin  be  not 

given, 

Willes,  169.  Aud  in  an  agricultural  lease,  proper  covenants  respecting  the  cultivation  and  management 
of  the  farm  ought  to  be  contained.  In  leases  under  powers,  not  only  all  usual,  or  proper,  or 
reasonable  covenants  on  the  part  of  the  lessee  must  be  inserted,  but  in  a  recent  case  it  was  laid  down, 
that  if  the  lease  contains  any  unusual  or  improper  one  on  the  part  of  the  lessor,  that  the  lease  will 
be  bad,  notwithstanding  the  power  should  be  altogether  silent  respecting  covenants  on  his  (the  lessor's) 
part.  Thus,  where  the  lessor  covenanted,  that  in  case  the  premises  were  burnt  down,  he  or  the 
person  for  the  time  being  entitled  would  rebuild,  or  in  default  of  doing  so  the  tenant  might  quit  the 
premises  and  should  be  discharged  from  the  rent;  and  it  was  held  at  law,  that  the  lease  was  bad 
against  the  remainder-man  ;  and  upon  an  application  by  the  lessee  to  the  Court  of  Exchequer  to  have 
the  covenant  expunged  and  the  lease  set  up  again  the  bill  was  dismissed.  See  Doe  v.  Sundham, 
1  T.  R.  700.  and  Sandham  v.  Medwin,  Excheq.  Hilary  Term,  1789. 

Where  a  power  required  the  best  rent  to  be  reserved,  and  that  the  lease  should  contain  usual  cove- 
nants, but  without  expressly  saying  on  the  lessee's  part,  a  lease  was  granted  in  which  the  lessor 
covenanted  to  repair  a  mansion  house,  and  if  he  neglected  to  do  so  that  the  lessee  might  make  tho 
repairs  and  deduct  the  expence  out  of  the  rent;  and  it  was  held  that  the  lease  was  good,  the  jury 
finding  that  the  rent  was  the  best  rent,  and  that  the  covenant  on  the  lessee's  part  was  a  usual  one  ; 
and  the  court  properly  observed,  that  if  the  burden  of  the  repairs  had  been  thrown  upon  the  lessee 
lie  would  have  given  less  rent.  See  Doe  v.  Bettison,  12  East's  Rep.  305.  It  may  be  proper  to  observe, 
that  even  where  the  power  is  silent  as  to  leases  under  it  containing  usual  covenants  on  the  part  of  the 
lessee,  power  of  re-entry,  &c.,  still  such  covenants,  power  of  re-entry,  &c.  must  be  inserted,  otherwise 
the  leases,  it  would  seem,  will  be  bad.  See  Taylor  v.  Horde,  1  Burr.  60. 

Before  concluding  the  subject  of  leases  under  powers  contained  in  family  settlements  and  wills,  it 
may  be  proper  to  observe,  that  in  order  to  the  validity  of  such  leases,  there  is  no  absolute  necessity 
for  any  express  reference  to  the  power,  for  if  the  lease  is  made  in  conformity  with  the  terms  or 
requisites  of  the  power,  this  is  all  that  is  necessary  to  its  validity  both  at  law  and  in  equity.  2  Co.  Litt. 
441.  and  see  Campbell  v.  Leuch,  Amb.  740.  and  see  10  Mod.  36.  And,  (as  we  have  seen  before)  a  de- 
viation from  the  power  in  the  formal  or  ceremonial  parts  of  it— as  attestation  by  one  instead  of  two 
witnesses,  the  lease  being  made  by  deed-poll  instead  of  by  indenture,  &c.,  will  not  affect  the  lease  in 
equity  ;  at  least  where  the  lessee  can  be  considered  in  the  light  of  a  purchaser,  for  a  valuable  consider- 
ation ;  and  even  in  favor  of  a  lessee  at  rack  rent  and  who  could  not,  either  from  having  laid  out 
money  in  improvements  or  otherwise,  be  considered  as  a  purchaser  for  a  valuable  consideration,  even 
in  his  favor  a  court  of  equity  it  is  conceived  would  supply  such  omissions  as  these. 

A  power  to  grant  leases  may  be  given  to  a  feme  covert,  and  leases  in  exercise  of  it  will  be  valid 
wherever  they  would  have  been  valid  if  made  by  a  feme  sole. 

In  concluding  the  subject  of  leases  under  powers,  it  may  be  observed,  that  a  lease  under  a  power 
may  be  granted  to  a  trustee,  in  trust  for  the  donee  of  the  power.  See  Wilson  v.  Sewell,  1  Blackst.  617. 
Taylor  v.  Horde,  1  Burr.  60. 

(b)  A  lease  made  by  the  attorney  in  his  own  name  is  void  at  law.     Fontin  v.  Small,  2  Lord  Raym. 
1419.     It  is  presumed,  however,  that  it  would  be  good  in  equity,  and  that  a  court  of  equity  would 
compel  the  lessor  to  grant  a  lease  which  was  valid  at  law. 

(c)  With  respect  to  the  duration  of  leases,  it  may  be  observed,  that  a  lease  for  such  a  term  as  both 
parties  shall  agree  upon,  is  merely  a  lease  at  will.     Bac.  Abr.  tit.  Lease  (L.  3.)    Though  if  a  rent  is 
reserved  ou  such  a  lease,  it  will  be  regarded  as  a  tenancy  from  year  to  year.    See  supra,  page  267, 

yote 


270[|H  OF  A  LEASE.  CHAP.  xiv. 

given,  this  is  a  good  lease  for  six  years  (d) ;  but  if  livery 
be   given,  it  is  a  good   lease  for  the  life  of  7.  £      And 

if 


note  (f ).  And  a  lease  "  for  one  year,  and  so  for  two  or  three  years,  or  for  any  farther  term  of  years, 
as  the  lessor  and  lessee  may  think  fit  and  agree,  after  the  expiration  of  the  said  term  of  one  year," 
this  is  a  good  lease  for  two  years,  and  after  every  subsequent  year  begun,  it  is  not  determinate  till 
that  is  ended.  Harris  v.  Evans,  1  Wils.  Rep.  p.  262. 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year,"  constitutes  a  tenancy  for  at  least  two 
years,  and  cannot  be  determined  by  a  notice  to  quit  at  the  end  of  the  first  year.  Denn  v.  Cartwright, 
4  East's  Rep.  29.  Antt  if  such  a  lease  is  not  determined  by  proper  notice  at  the  end  of  the  second 
year,  it  will  be  a  tenancy  for  another  year,  and  so  from  year  to  year  until  determined  by  due  notice. 
See  Goodright  v.  Richardson,  3  T.  R.  462.  A  lease  for  three,  six,  or  nine  years,  is  a  lease  for  nine 
years,  determinable  at  the  end  of  three  or  six  years.  See  Goodright  v.  Ricliardson,  3  T.  R.  462.  And 
•where  such  a  lease  does  not  specify  by  which  party  it  may  be  determined,  the  lessee  alone  will  have  the 
right  to  determine  it.  See  Denn  v.  Sjrarrfer,  3  Bos.  &  Pul.  399,  and  Doe  v.  Dixon,  9  East* s  Rep.  15 ; 
and  see  also  Price  v.  Dyer,  17  Ves.  363,  where  the  point  arose  upon  an  agreement  for  a  lease. 
If  no  certain  term  or  definite  period  is  mentioned,  the  lease  will  only  operate  as  a  tenancy  from 
year  to  year,  even  though  from  the  language  of  the  instrument  and  the  circumstances  of  the  case, 
it  should' be  pretty  evident  that  the  parties  intended  a  more  durable  interest.  Thus  in  the  case  of 
Warner  v.  Browne,  8  T.  R.  166.  an  agreement  was  entered  into  between  /Tamer  and  Browne,  by 
which  Warner,  in  consideration  of  401.  paid  in  hand,  agreed  to  let  a  house  to  Browne  at  a  rent  of 
401.  a  year.  Warner  agreed  not  to  raise  the  rent,  nor  turn  Browne  out,  so  long  as  the  rent  was  duly 
paid,  and  as  he  (Browne)  did  not  sell  any  article  injurious  to  Warner  in  his  business  ;  and  it  was 
agreed,  that  in  case  of  removal  (voluntary  removal  on  the  part  of  Browne  it  is  presumed  was  meant) 
he  (Browne)  should  be  at  liberty  to  receive  the  said  sura  of  4()Z.  from  the  next  tenant  Warner  should 
accept.  Though  there  had  been  no  breach  of  the  stipulations  on  Browne's  part,  yet  about  five  years 
after  entering  into  the  above  agreement,  Warner  gave  him  notice  to  quit,  and  brought  an  ejectment 
to  recover  possession,  and  the  Court  of  King's  Bench  was  of  opinion,  that  the  interest  of  Browns 
not  being  for  any  certain  defined  period,  was  only  a  tenancy  from  year  to  year.  [The  Court 
observed,  that  it  could  not  be  an  estate  for  lite,  not  being  created  by  a  mode  applicable  to  the 
creation  of  such  an  estate.]  After  the  decision  at  law,  Browne  filed  a  bill  in  the  Court  of  Chancery 
for  a  specific  performance,  and  for  an  injunction  against  Warner  taking  possession  under  the  verdict 
in  ejectment;  and  the  Lord  Chancellor  being  of  opinion  that  something  more  was  intended  than  :i 
mere  tenancy  from  year  to  year,  granted  the  injunction  till  the  hearing ;  and  his  Lordship  appeared 
to  be  of  opinion,  either  that  Warner  should  repay  the  40/.  or  execute  some  lease,  though  for  what 
term  or  period  his  Lordship  gave  no  opinion.  What  finally  became  of  the  case  does  not  appear. 
See  Brown  \.  Warner,  14  Ves.  156.  and  ibid.  409.  See  the  next  note  for  further  information  relative 
to  "  the  duration  of  leases." 

(d)  Where  a  lease  was  made  for  one  year,  and  so  from  year  to  year,  during  the  life  of  the  lessor,  it  was 
held,  that  it  was  merely  a  lease  for  two  years,  or  at  most  for  three.  Bac.  Abr.  tit.  Leases  (L.  3.) 
And  in  the  cas«  of  a  lease  for  three  years,  and  at  the  end  of  those  three  years  for  other  three  years, 
and  so  from  three  years  to  three  years  during  the  lessor's  life;  it  was  held  to  be  only  a  lease  for  twelve 
years,  and  not  for  the  whole  period  of  the  lessor's  life.  See  Bac.  Abr.  tit.  Leases  (L.  3.)*.  But 
a  lease  granted  from  twenty-one  years  to  twenty-one  years  for  the  term  of  99  years,  (and  it  would  be 
the  same  if  granted  from  year  to  year,  or  from  three  years  to  three  years,  for  the  term  of  99 
or  any  other  definite  number  of  years,}  will  be  good  for  the  whole  of  the  99  years.  See 
Manchester  College  v.  Trafford,  Bac.  Abr.  tit.  Leases  (L.  3.)  Plowd.  Rep.  275.  522  ;  and  Brook,  tit, 
Leases. 

Perhaps  there  may  be  some  reason  to  think  that  the  distinction  between  a  lease  for  a  certain  number 
of  years  absolute,  (as  three  for  instance),  and  so  from  three  years  to  three  years,  during  the  life  of  the 
lessor  or  other  person ;  and  a  lease  for  three  years  absolute,  and  so  from  three  years  to  three  years 
during  the  term  of  99  years,  holding  in  the  former  case,  that  the  lease  is  only  good  for  nine  years, 
though  the  lessor  should  outlive  that  period,  and  in  the  latter,  that  the  lease  is  good  for  the  whole  of 
the  99  years,  is  not  a  tenable  distinction  ;  for  it  would  seem,  on  the  true  construction  of  the  words, 
"  for  three  years,  and  so  from  three  years  to  three  years  during  the  life  of  the  lessor,"  that  the  lease 
should  be  considered  as  a  lease  for  three  years  absolute,  (whether  the  lessor  may  die  within  the  time 
or  not),  and  if  he  survived  the  first  three  years,  then  as  a  lease  for  as  many  more  successive  periods  of 
three  years  each  as  may  accrue  during  the  lessor's  life ;  but  that  the  period  in  which  his  death  occurs 
is  determinable  by  that  event:  and  though  the  lease,  according  to  such  a  construction,  would  bo 
certain  to  continue  during  the  lessor's  life,  not  only  in  point  of  moral  but  of  legal  certainty,  yet  the 
interest  which  would  pass  by  such  a  lease  would,  it  is  conceived,  be  nothing  more  than  a  chattel  in* 


*  In  a  case  similar  to  that  last  noticed,  (see  Keb,  760  and  768.)  the  lease  was  held  to  be  a  lease  for 
only  nine  years. 

terest, 
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if  a  lease  be  made  from  my  death  until  Anno  Domini, 

1650 ;  this  is  a  good  lease. 
Co.  6.  16.  If  I  say  to  /.  S.  being  in  my  house  [here/.  S.  I  demise  Livery  of  sei- 

to  you  my  house  and   land   so  long  as   I  live;]  this  is  a  sin. 

good  lease  for  life  to  him,  if  livery  of  seisin  be  made  (e). 

Et  sic  de  similibus. 
21  Ass.  pi.  If  one  make  me  a  lease  of  land  until  an  hundred  pounds  Livery  of  sei- 

be  paid  me,  and  make  livery  of  seisin  upon  it;  this   is   a  s»"- 

good 

terest,  and  consequently  there  could  be  no  objection  to  the  validity  of  the  lease,  on  the  ground  that 
it  was  not  made  by  a  mode  adapted  to  the  creation  of  an  estate  of  freehold.  That  such  a  lease  is  not 
«  lease  for  life,  in  the  proper  technical  acceptation  of  the  term,  notwithstanding  it  is  certain  to  con- 
tinue during  the  lessor's  life,  will  be  the  more  apparent  when  it  is  considered  that  it  is  granted  for 
successive  periods  of  a  certain  number  of  years  each,  and  though  those  periods  of  years  are  made  to 
follow  one  another  indefinitely,  so  long  as  the  lessor  lives,  still  they  are  but  so  many  successive  terms 
of  years,  and  the  lease  must  therefore  necessarily  be  a  lease  for  years  and  not  for  life.  By  construing 
such  a  lease  as  we  are  speaking  of  as  a  lease  for  three  years  absolute,  and  for  as  many  further  succes- 
sive periods  of  three  years  each  as  may  accrue  during  the  life  of  the  lessor,  full  and  complete  effect 
is  given  to  the  intention  of  the  parties  ;  but  according  to  the  decisions  in  the  cases  above  noticed,  the 
intention  is  liable  to  be  almost  entirely  frustrated  ;  for  where  a  lease  is  made  for  three  years,  and  so 
from  three  years  to  three  years  during  the  life  of  the  lessor,  the  intention  clearly  is  to  make  a  lease  for 
three  years  absolute,  and  for  as  many  succeeding  periods  of  three  years  as  accrue  in  the  lessor's  life- 
time ;  but  that  the  period  in  which  the  lessor's  death  may  occur  (except  it  occurs  in  the  first),  shall 
determine  by  his  death.  According,  however,  to  the  above  noticed  cases,  the  lease  would  be  a  lease 
for  nine  years  absolute,  arid  for  no  longer  though  the  lessor  survived  that  period ;  and  for  no  less 
though  he  died  within  it*  ; — thus,  in  one  event,  giving  the  lessee  a  larger  interest,  and  in  the  other 
a  less,  than  was  intended.  Suppose  a  lease  was  made  for  twenty  years,  and  so  from  twenty  years  to 
twenty  years  during  the  lessor's  life;  according  to  the  doctrine  in  the  above  cases,  the  lessee  would  be 
entitled  to  a  terhi  of  sixty  years,  notwithstanding  the  lessor  died  in  the  first  year  of  the  term; — putting 
the  case  in  this  way  may  place  the  subject  in  a  stronger  point  of  view.  It  may  not  perhaps  be 
improper  to  advert  to  the  doctrine  that  was  laid  down  in  some  of  the  cases  we  are  considering, 
viz.  that  if  livery  of  seisin  had  been  given,  the  lessee  would  have  taken  an  estate  for  life.  With  re- 
ference to  this  doctrine,  it  may  be  asked,  on  what  principle  could  livery  of  seisin  (made,  we  presume 
per  formam  doni)  convert  a  mere  chattel  interest  (which  is  all  the  lessee  would  have  taken  without 
such  livery)  into  an  estate  of  freehold?  If  livery  of  seisin  necessarily  created  an  estate  of  freehold, 
then  the  doctrine  which  was  advanced  is  certainly  a  sound  one ;  but  livery  may  be  made  of  a  less 
interest  than  of  an  estate  of  freehold.  See  2  Bla.  Com.  310.  To  hold  that  livery  of  seisin  will 
give  an  estate  of  freehold  where  a  term  of  years  is  only  granted,  would  have  the  eifect  of 
destroying  snch  term,  and  of  making  the  lessee's  interest  very  different  from  what  the  parties 
intended  ;  for  in  such  a  case  it  can  hardly  be  doubted  but  the  term  of  years  was  the  interest  really 
intended  to  pass,  and  that  the  livery  was  made  under  a  mistaken  notion  of  its  being  necessary. — No 
operation  therefore  ought  to  be  ascribed  to  the  livery.  In  Co.  Litt.  (48.  a.)  it  is  laid  down  that  if 
a  man  make  a  lease  for  years  by  deed,  and  delivers  seisin  according  to  the  form  and  effect  of  the  deed 
that  the  livery  is  void,  and  that  the  lessee  has  but  an  estate  for  years. 

It  may  be  observed,  that  where  it  is  intended  to  grant  a  lease  for  years,  to  continue  during  the 
lessor's  life  (as  appears  to  have  been  the  intention  in  the  cases  just  noticed),  the  proper  way  is  to  grant 
it  for  a  long  term,  (99  years  for  instance)  "  if  the  lessor  lives  so  long ;"  or  saying,  "  but  deter- 
minable  upon  the  death  of  the  lessor." 

Where  a  lease  was  granted  for  forty  years,  if  the  lessor's  wife  or  any  of  their  issue  lived  so  long,  it 
was  held  to  be  a  good  lease  for  the  forty  years  till  determined  by  the  death  of  the  lessor's  wife  and  all 
their  issue.  See  Bac.  A  br.  tit.  Leases  (L.  3.)  But  it  seems,  that  a  lease  for  forty  years  to  two,  it" 
they  (not  saying,  or  either  of  them,)  live  so  long,  determines  by  the  death  of  either  of  them.  Bac. 
Abr.  tit.  Leases  (L.  4.)  In  the  case  of  a  freelwld  lease  to  two  for  their  joint  lives  it  would  be 
otherwise. 

(e)  There  must  be  a  writing  now  to  give  validity  to  such  a  lease— livery  alone  will  not  do.  See 
supra,  page  267,  note  (d). 


*  In  the  reports  of  the  above  noticed  cases,  the  court  spoke  of  the  term  which  they  held  to  pass  by 
the  lease  as  an  absolute  term :  In  a  case  indeed  in  1  Dyer,  24  a.  they  spoke  of  the  term  as  deter- 
minable  by  the  lessor's  death.  In  this  case  a  lease  was  granted  for  three  years,  and  after  the  end  ot 
the  three  years  to  the  end  of  other  three  years,  and  after  the  end  of  the  said  three  years  to  the  end  of 
other  three  years,  "  during  all  the  time  of  the  natural  life  of  the  lessor,"  and  it  was  held,  that  the 
lessee  took  an  estate  for  nine  years,  (/'  the  lessor  so  long  lived. 
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good  lease  for  life,  determinable  upon  the  payment  of  the 
hundred  pounds.  But,  if  no  livery  be  made,  it  is  no 
good  lease  (f). 

If  one  make  a  lease  to  me  for  my  life,  and  for  four,  ten,   Bro.  Leases 
or  twenty  years  after;  this  is  a  good  lease  for  life  first,  if  27>  51* 
livery  of  seisin  be  made,  and  then  a  good  lease  for  years, 
for  so  many  years  as   are  agreed  upon  afterwards,  which 
my  executors  shall  have.     And  if  no  livery  of  seisin  bo 
made  ;  yet  it  seems  it  is   a  good  lease  for  so  many  years 
after  my  death. 

If  an  indenture  of  lease  "be  made  between  A.  of  the  Co.  i.  153. 
one  part,  and  B*  C.  and  D.  of  the  other  part,  and  therein  Wwr, 
A.  doth  demise  land  to  B.  to  have  and  to  hold  to  him  for 
eighty  years,  if  B.  shall  live  so  long,  and  if  he  die,  or 
alien  the  premises  within  the  term,  then  that  his  estate 
shall  cease,  and  then  the  lessor  doth  grant  the  land  to  C. 
for  so  many  years  of  the  said  term  as  shall  be  then  to 
come  after  *  the  death  or  alienation  of  B.  if  he  [C.]  live 
so  long;  in  this  case  this  is  a  good  lease  to  B.  for  so  many 
years  as  he  shall  live  of  the  eighty  years;  but  the  lease 
to  C.  after  is  not  good,  for  the  term  is  ended  by  the  death 
of  B.  (g)  but  if  the  words  of  the  second  demise  be,  to  have 
and  to  hold  during  the  residue  of  the  eighty  years,  and 
uot  during  the  residue  of  the  term;  in  this  case  the  se- 
cond demise  is  good  to  C.  also  (A). 

If  one  make  me  a  lease  for  sixty  years  if  I  live  so  long;    Co.  i.  155. 
provided  that  if  I  die  within  the  term,  that  my  executors  ^icr>  150<  25 
shall  have  it  during  the  residue  of  the  sixty  years  ;  in  this 
case,  this  is  a  good  lease  for  the  sixty  years   determinable 
upon  my  death,  but  not  a  good  lease  for   the  residue   of 
the  sixty  years  after  my  death  (i).  And  yet  it  may  amount 
to  a  good  covenant  for  that  time. 

If  A.  covenant  to  levy  a  fine   to  B.  and  his  heirs  ;  pro-   Evan's  case, 
vided  that  if  he  pay  to  B.  and  his  heirs  ten  pounds  at  the   1'lin-  5  Jac. 
end  of  thirteen  years,  that  then  the  fine  shall   be  to  the 
use  of  A.  and  his  heirs;  and  A.  doth  covenant  with  B.  by 
the  same  deed,  that  B.  his  heirs,  executors,  and  assigns, 
shall  quietly  hold  the  premises  from  Michaelmas  next,  for 
thirteen  years,  and  yearly  from   thenceforth  for  ever,  if 
the  ten  pounds  be  not  paid  according  to  the   intent;  in 
this  case,  this  covenant  doth  not  make   a  good  lease  for 
the  thirteen  years,  and  it  is  but  a  covenant  (A). 


B< 


(/)  But  if  no  livery  is  made,  yet  if  the  lease  is  in  writing,  the  lessee  will  have  a  chattel 
interest  until  the  100Z.  is  paid.  See  Co.  Litt.  42,  a. 

(g-)  In  the  case  of  Wright  v.  Carttcright,  (l  Burr.  282,)  where  a  term  of  years  was  granted  to  A.  if  he 
should  so  long  live,  and  if  he  died  within  the  term,  then  that  B.  should  have  the  remainder  of  it ;  it 
was  decided,  that  the  remainder  toB.  was  good.  And  the  decision,  it  is  conceived,  is  a  tenable  one, 
for  though  it  is  true,  that  in  order  to  the  validity  of  a  lease  there  must  be  certainty  both  in  the  com- 
mencement and  duration  of  the  lessee's  interest,  yet  that  certainty  need  not  be  a  positive  and  imme- 
diate certainty,  for  the  rule  is,  id  cerium  tst  quod  cerium  reddi  potest ;  and  in  the  case  just  noticed, 
both  the  commencement  and  duration  of  B.'s  interest  was  certain  to  be  ascertained  if  A.  died  within 
the  term.  It  may  be  proper  to  observe,  that  the  above  case  is  materially  different  from  the  limita- 
tion of  a  term  in  esse  to  one  if  he  shall  live  so  long,  with  remainders  over  to  another. 

(A)  This  appears  to  be  an  over  refined  distinction  and  would  not  now  be  attended  to. 

(i)  See  last  note  but  one,  contra. 

(k)  But  by  virtue  of  the  fine  B.  would  acquire  the  legal  estate  not  only  for  the  thirteen  years  but 
in  fee ;  and  unless  A.  paid  B.  the  ten  pounds  at  the  end  of  the  thirteen  years  no  use  would  arise  in 
his  (A,'»)  favor,  but  the  legal  fee  would  remain  in  B. 

If 
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Plow.  272.  If  one  make  a  lease  for  a  certain  number  of  years,  and  Covenant 

Lit.  sect.  it  is  further  agreed  that  upon  some  contingent  the  lessee 

shall  have  the  fee-simple,  and  livery  of  seisin  is  given 
hereupon;  in  this  case,  the  lease  for  years  doth  continue 
good  for  the  time  agreed  upon. 

Co.  2.  24.  10.        -A-  lease  for  years  cannot  by  the  agreement  of  the  par- 
87.  ties  be  made  to  the  heirs  of  the  lessee,  nor  intailed  to  the 

heirs  of  his  body.    And  therefore  if  a  lease  be  made  to 
/.  S.  and  his  heirs,  or  to  /.  S.-and  the  heirs  male  of  his 
body ;  yet  the   executors   of  /.  S.  and  not  his  heirs,  shall  Executors, 
have  it,  and  the  executors  may  sell  the  term(7). 

Per  Justice  If  two  agree  by  word,  that  one  of  them  shall  have  such 

Jones,  at  the  a  piece  of  land  for  twenty  years ;  this  is  a  good  and  per- 
fect lease  that  is  made  by  this  agreement,  albeit  they  do 
agree  to  have  a  writing  made  of  it  afterwards;  for  in  this 
case  the  writing  is  but  the  confirmation  of  it  (m).  But  if 
the  agreement  be,  that  such  a  writing  shall  be  made,  or 
that  a  lease  shall  be  made  of  such  a  thing  between  them 
and  put  in  writing,  so  that  the  agreement  hath  reference 
to  the  writing,  and  implieth  an  intent  not  to  perfect  the 
agreement  until  the  writing  be  made ;  in  this  case,  the 
lease  is  not  a  perfect  lease  until  the  writing  be  made  (»). 

Albeit 

(I)  If  an  existing  term  of  years  is  devised  or  assigned  to  one  by  words  which,  if  applied  to  an 
estate  in  fee-simple,  would  have  created  an  estate  tail ;  in  such  a  case  the  party  will  take  the  term 
absolutely,  unless  there  is  a  limitation  over  upon  an  event  which  must  happen  (if  at  all)  within  the 
period  allowed  in  the  case  of  executory  devises.  See  Fearne'a  Executory  Devises  for  several  cases 
connected  with  this  subject ;  page  470,  et  infra  (Mr.  Butler's  ed.) 

(wi)  A  writing  now  necessary  ;    see  the  statute  of  Frauds,  29  Car.  2.    c.  3. 

(n)  The  question  frequently  arises,  whether  a  particular  instrument  is  to  be  considered  as  an  actual 
lease,  or  as  a  mere  agreement  for  a  lease.  We  have  already  seen,  that  to  constitute  an  actual  lease  or 
demise,  no  formal  words  are  necessary,  but  on  the  contrary,  that  very  slight  and  informal  expressions 
are  sufficient  for  the  purpose.  See  supra,  page  266,  note  (b).  This  however  is  to  be  understood  of 
cases  where  the  parties  clearly  intended  an  actual  present  demise,  and  not  a  mere  contract  or  agree- 
ment for  a  future  demise.  The  question  however  frequently  arises  upon  informal  ill-drawn  instru- 
ments, whether  such  instruments  amount  to  actual  leases  or  to  mere  agreements  for  leases.  Many 
of  the  cases  which  have  arisen  upon  the  point,  do  not  appear  to  be  exactly  reconcileable  to  each 
other,  nor  do  they  seem  to  furnish  any  clear  principle,  or  well-defined  rule  of  construction  as  appli- 
cable to  it.  It  may  however  be  laid  down,  it  is  conceived,  that  where  the  instrument  contains  no 
words  of  present  demise,  nor  even  the  words  "agrees  to  let"  or  "demise,"  or  words  of  the  like 
import,  but  merely  that  the  lessor  agrees  to  grant  a  lease,  that  there  the  instrument  will  only  amount 
to  an  agreement  for  a  lease,  and  not  to  an  actual  lease.  * 

Where  however  the  instrument  contains  words  of  actual  demise,  as  that  the  lessor  "  hath  granted 
aad  demised,"  or  "doth  grant  and  demise,"  or  words  of  the  like  import;  there  the  instrument  will 
amount  to  an  actual  lease,  even  though  it  may  contain  an  agreement  for  granting  a  future  lease  ;  for 
such  agreement  cannot,  it  is  conceived,  defeat  the  operation  of  the  formal  words  of  demise  which 
the  instrument  contains.  See  Baxter  v.  Brown,  2  111.  Rep.  973.  Harrington  v.  Wise,  Cro.  Eliz.  486. 
Burry  v.  Nugent,  cited  5  T.  R.  165.  Tisdale  v.  Essex,  Hob.  34.  Muldon's  case,  ib.  33.  but  see  Bac. 
tit.  Leases,  164.  and  Sturgeon  v.  Paynter,  Noy  128,  contra ;  and  in  Doe  v.  Ashburner,  5  T.  R.  163,  it 
was  determined  that  an  agreement  to  grant  a  future  lease,  prevented  the  words  shall  enjoy,  from 
amounting,  as  they  otherwise  would  have  done,  to  an  actual  demise  :  Still  however,  it  is  conceived, 
that  a  stipulation  for  a  future  lease  would  not  defeat  the  operation  of  formal  technical  words  of  de- 
mise. Where  however  the  instrument  contains  no  formal  words  of  demise,  but  merely  that  the  lessor 
"  agrees  to  demise,"  or  "  let,"  or  the  like,  there  the  instrument  may  be  an  actual  demise  or  an  agree- 
ment for  a  demise,  according  as  it  is  to  be  collected  from  the  general  tenor  of  the  instrument,  whether 
the  parties  intended  it  to  be  the  one  or  the  other.  It  may  be  proper  however  to  remark,  that 


*  Where  an  instrument  set  forth  the  terms  and  conditions  upon  which  four  separate  farms  were 
to  be  let,  (and  which  instrument  does  not  appear  from  the  case  to-  have  been  ever  signed  by  the 
lessor)  and  at  the  bottom  of  it  the  lessor  signed  his  name,  stating,  "  I  agree  to  take  lot  I.  upon  the 
terms  and  conditions  above-mentioned,"  was  held  to  be  a  mere  agreement  for  a  lease. 

although 


-< 
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Albeit  the  most  usual  and  proper  making  of  a  lease  is  Co.  ««per  Lit. 

by  the  words,  demise,  grant,  and  to  ferme  let,  and  with  J^  ^.    Bn£ 

an  habendum  for  life  or  years,  yet  a  lease  may  be   made  Lea'ses'  71. 

by 

although  the  words  "  covenant,"  or  "  agree  "  to  "  let "  or  "  demise,"  or  words  of  the  like  import, 
may  amount  to  an  actual  lease  in  a  demise  for  a  mere  term  of  years,  yet  they  cannot  possibly 
amount  to  an  actual  demise  in  a  lease  for  life,  or  livei.  See  Doe  v.  Browne,  8  East's  Rep.  165. 
and  Browne  v.  Warner,  14Ves.  158. 

The  cases  of  Poolev.  Bentley,  12  East's  Rep.  168.  Doe  v.  Groves,  15  East's  Rep.  24-1,  are  autho- 
rities in  which  it  was  held  that  an  instrument  in  which  the  lessor  "  covenanted  or  agreed  to  let,  grant, 
or  demise,''  was  an  actual  lease,  notwithstanding  it  contained  an  agreement  for  a  future  lease  ;  the 
courts  regarding  such  future  lease  in  the  light  of  a  further  assurance.  Perhaps,  however,  it  may  be 
difficult  to  discover  any  very  satisfactory  ground  for  the  decisions  in  the  above  cases,  in  which 
there  appears  to  be  little  or  nothing  savouring  of  an  actual  present  demise,  but  on  the  contrary,  every 
thing  tending  to  shew  that  the  parties  contemplated  a  future  act  as  necessary,  in  order  to  gire  the 
lessee  a  sufficient  title  to  the  property  intended  to  be  leased.  Indeed,  where  the  lessor  covenants  or 
agrees  to  let  or  demise,  it  must  be  tolerably  clear  that  a  future  act  is  intended ;  for  covenanting  or  agrce- 
ing  to  do  a  thing,  cannot,  upon  any  sound  principle  of  construction,  be  regarded  as  actually  doing  it ; 
therefore  where  a  party  merely  covenants  or  agrees  TO  LET,  it  must  be  clear  that  he  means  to  do  so  by 
some  future  act ;  consequently  where  such  is  the  language  of  an  instrument  which  contains  no  words  of 
actual  demise,  it  appears  difficult  to  regard  such  instrument  as  an  actual  demise,  and  still  more  difficult 
where  the  instrument  contains  a  stipulation  to  grant  a  future  lease.*  The  cases  therefore,  in  which 
eiich  an  instrument  has  been  held  to  amount  to  an  actual  demise,  are  perhaps  of  a  doubtful  character, 
more  especially  as  there  are  other  cases  with  which,  it  is  conceived,  they  cannot  be  easily  reconciled, 
eee  Dowding  v.  Bissell,  3  Taunt.  65.  Doe  v.  Ashburner,  5  T.  R.  163.  Goodtitlev.  Way,  1  T.  H.  7Tw. 
.Doe  v.  Smith,  6  East's  Rep.  530.  and  Browne  v.  Warner,  14Ves.  413.  Pleasance  v.  Higlutm,  1  Roll. 
Abr.  848.  Perhaps  where  an  instrument  contains  a  stipulation  for  a  future  lease,  such  instrument 
ought  always  to  be  considered  as  a  mere  agreement  for  a  tease,  and  not  an  actual  lease,  except  indeed 
it  also  contains  clear  unequivocal  words  of  actual  demise:  And  perhaps  such  a  circumstance  as  the 
instrument  being  upon  a  proper  lease  stamp,  (which  appears  to  have  had  some  influence  in  some 
of  the  cases)  should  be  altogether  disregarded  ;  for  the  nature  of  the  instrument  should  be  deter- 
mined, it  is  conceived,  according  to  the  intention  of  the  parties  (as  that  intention  is  to  be  ascer- 
tained by  the  language  and  import  of  the  instrument)  without  any  regard  to  the  stamp  with  which 
it  is  impressed  ;  for  a  circumstance  which  could  not  possibly  have  influenced  the  construction  when 
stamps  did  not  exist,  ought  not,  it  is  conceived,  to  influence  it  now.  Suppose  an  instrument  framed 
•with  all  the  technical  accuracy  of  an  actual  lease  was  upon  a  mere  agreement  stamp,  it  could  never 
be  held  that  such  an  instrument  was  not  an  actual  demise.  It  is  true,  the  instrument  could  not  be 
given  in  evidence  as  a  lease  till  properly  stamped,  but  still  it  would  be  a  lease  and  not  a  mere  agree- 
ment for  a  lease.  So,  an  instrument  which  could  only  be  considered  as  an  agreement  for  a  lease  if 
put  upon  an  agreement  stamp,  ought  never,  it  is  conceived,  to  be  considered  as  an  actual  lease  from 
the  circumstance  of  its  being  upon  a  deed  stamp  t. 

It  may  be  right  to  observe,  that  parol  evidence  cannot  be  admitted  to  shew  whether  the  parties 
intended  an  instrument  to  be  an  actual  lease  or  a  mere  agreement  for  one.  [The  cases  in  which  it  has 
been  held  that  instruments,  apparently  mere  agreements  for  leases,  were  nevertheless  actual  demises, 
renders  it  proper  to  observe,  that  wherever  a  lease  is  prepared  in  pursuance  of  an  obscure  instru- 
ment, which  might  possibly  itself  be  considered  as  an  actual  lease,  if  such  future  lease  is  not  granted 
to  the  lessee  himself  but  to  some  one  by  his  appointment  (as  is  frequently  the  case  in  leases  granted 
in  pursuance  of  building  contracts),  care  should  be  taken  that  the  first  lessee  should  join  in  the 
granting  or  operative  part  of  such  future  lease,  and  not  be  a  mere  directing  party;  for  if  the  first 
instrument  amounts  to  an  actual  lease,  it  must  pass  the  legal  estate,  which  must  consequently  be 
vested  in  the  first  lessee,  and  therefore  to  vest  it  in  the  person  to  whom  such  future  lease  is  made, 
the  first  lessee  must  join  in  the  demise  made  to  the  second.] 

The  present  may  be  a  proper  place  to  consider  the  subject  of  enforcing  a  specific  performance  of 
agreements  for  leases.  Where  an  instrument  is  clearly  a  mere  agreement  for  a  lease,  if  it  sufficiently 
ascertains  the  property  agreed  to  be  demised,  and  the  terms  upon  which  the  lease  is  to  be  granted, 
either  party  may,  generally  speaking,  compel  the  other  to  a  specific  performance  of  the  agreement. 
If  however  there  should  be  fraud,  or  mistake,  or  anything  that  render  the  agreement  evidently 
unfair  and  inequitable,  a  Court  of  Equity  would  render  no  assistance  to  the  fraudulent  parly,  or  to 
the  party  wishing  to  take  advantage  of  such  mistake,  &c.  [On  the  subject  of  agreements" tainted 
by  fraud,  mistake,  &c.  see  Mr.  SugJen's  Treatise  on  Vendors  and  Purchasers;  and  see  O'ltourke 
v.  Percival,  2  Ball  &  Beat.  j8.  An  actual  lease  may  be  set  aside  on  such  a  ground ;  see  Willun  v. 


*  The  expression,  (by  parol)  "  I  agree  to  let  you  such  a  farm,"  might  it  is  conceived,  amount  to 
an  actuallease;  but  covenanting  or  assuring  in  'writing  to  do  a  thing,  pretty  clearly  shews  that  the 
parties  meant  it  to  be  actually  done  by  some  future  act. 

t  An  ad  valorem  stamp  is  now  necessary  in  leases. 

W'dlan 
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by  other  words;  for  whatsoever  word   will   amount   to   a 
grant,  will  amount  to   a  lease.     And  *  therefore   a  lease     *  P.  272. 

may 

Willan,  16  Ves.  72;  and,  in  cases  of  gross  fraud,  leases  will  be  set  aside,  although  there  may  have 
been  acts  of  confirmation.  Say  v.  Barwiclc,  1  Ves.  &  Be.  195.]  It  will  be  proper  to  observe,  that 
where,  a  party  seeks  a  performance  of  a  written  agreement,  he  must  take  care  that  it  is  executed 
agreeably  to  the  statute  of  Frauds  (29  Car.  1.  ch.  3),  which  enacts  "  that  all  leases,  estates,  interests 
of  freeholds,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of,  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writing  and  signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents,  thereunto 
lawfully  authorized  by  writing,  shall  have  the  force  and  effect  of  leases,  or  estates  at  will  only,  and 
shall  not,  either  in  laic  or  equity,  be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect ;  any 
consideration  fur  making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage  to  the  contrary 
notwithstanding — except  nevertheless  all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof  whereupon  the  rent  reserved  to  the  landlord  during  such  term,  shall  amount  to  two- 
third  parts,  at  the  least,  of  the  full  improved  value  of  the  thing  demised."  And  the  4th  section 
enacts,  that  no  action  shall  be  brought  whereby  to  charge  any  person  upon  any  contract,  or  sale  of 
lands,  or  any  interest  in  or  concerning  them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  some  person  by  him  lawfully  authorized  *. 

Agreements  for  leases  should  not  only  be  made  according  to  the  statute,  but  they  should  sufficiently 
ascertain  or  describe  the  property  agreed  to  be  demised,  the  term  or  number  of  years  for  which  it  is 
to  be  leased,  the  time  at  which  the  lease  is  to  commence,  and  the  rent  to  be  paid.  It  is  of  the  greatest 
importance  that  the  agreement  should  be  sufficiently  clear  upon  these  material  points ;  and  it  might 
be  advisable  that  it  should  also  specify  what  covenants  it  should  contain  on  the  respective  parts  of  the 
lessor  and  lessee;  and,  if  it  is  intended  that  the  lessee  shall  not  assign  without  the  lessor's  consent, 
it  will  be  proper  that  it  should  be  specifically  mentioned  in  the  agreement ;  for  unless  it  is  the 
lessor  has  no  right  to  require  a  covenant  to  be  inserted  in  the  lease,  restraining  the  lessee  from 
assigning.  Even  a  clause  in  the  agreement  that  the  lease  shall  contain  "  all  usual  covenants,  clauses, 
or  provisoes  on  the  part  of  the  lessor,"  will  not  entitle  the  lessor  to  have  a  covenant  or  proviso  in- 
serted in  the  lease  against  assigning.  Where  a  written  agreement  omits  to  specify  the  term  or  num- 
ber of  years  for  which  the  lease  is  to  be  granted,  parol  evidence  cannot  be  adduced  to  supply  the 
omission  t.  See  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22 ;  and  see  Kirsley  v.  Duck,  2  Vern.  684.  In  all 
cases,  therefore,  where  an  agreement  omits  to  ascertain  the  term  for  which  the  lease  is  to  be  granted, 
a  court  of  equity  cannot  enforce  a  specific  performance  of  the  agreement ;  and  if  the  lessee  has  been 
let  into  possession,  he  will  only  be  considered  as  tenant  from  year  to  year ;  and  after  giving  the  proper 
notice  to  quit,  the  lessor  may  bring  an  ejectment  and  recover  the  possession.  See  Doe  v.Browne,8  East's 
T.  R.  165.  [In  this  case  a  very  obscure  agreement  was  entered  into,  without  specifying  the  term  for 
which  the  lease  was  to  be  granted.  The  lessee  paid  a  premium.  The  lessor,  after  giving  notice  to  quit, 
brought  an  ejectment,  and  obtained  judgment :  The  lessee  filed  a  bill  in  equity  to  restrain  the 
lessor  from  proceeding  under  the  judgment,  and  for  a  specific  performance  of  the  agreement.  The 
Lord  Chancellor  granted  the  injunction,  and,  upon  a  motion  to  dissolve  it,  refused  to  do  so  ;  his  Lord- 
ship observing,  that  he  thought  the  contract  might  be  so  construed  as  to  afford  a  remedy  to  the  lessee, 
as  by  decreeing  that  the  lessor  should  either  repay  the  premium,  or  grant  some  lease  that  would  enable 
the  lessee  to  recover  at  law.  How  the  case  was  finally  disposed  of  does  not  appear  from  the  report. 
See  Browne  v.  Warner,  14  Ves.  156.  408.]  Though  an  agreement,  where  the  term  is  neither  named 
nor  the  means  of  fixing  it  specified,  cannot  be  enforced,  yet  if  an  agreement  is  entered  into  to  grai:t 
a  lease  for  such  a  term  as  A.  B.  shall  name,  and  he  accordingly  names  one,  there  a  court  of  equity 

will 

*  What  shall  be  considered  as  a  contract  or  agreement  in  writing  within  the  meaning  of  the  statute, 
and  also  what  shall  be  considered  as  a  signing,  being  subjects  fully  treated  of  by  Mr.  Sugden  in  his 
valuable  work  on  the  Law  of  Vendors  and  Purchasers,  the  Editor  begs  to  refer  to  it  for  information 
upon  these  subjects. — It  will  be  seen  from  the  treatise  just  referred  to,  that  letters  may  amount  to  an 
agreement,  within  the  meaning  of  the  statute  ;  and  letters  or  memorandums  written  subsequently  to 
a  parol  agreement  (written  by  the  party  against  whom  a  specific  performance  is  sought),  will  be 
admitted  as  evidence,  to  shew  that  there  had  been  an  agreement ;  and  where  there  has  been  a  sub- 
stantial part  performance  of  such  parol  agreement,  the  evidence  of  a  single  witness  will  be  sufficient 
to  support  the  plaintiff's  bill,  though  denied  by  the  answer  ;  but  this  subject  is  more  fully  treated 
of  below. 

On  the  subject  of  signing  agreements  it  may  just  be  noticed,  that  if  an  agreement  for  a  lease  is  only 
signed  by  one  of  two  or  more  joint  tenants,  tenants  in  common,  &c.  it  will  only  be  binding,  generally 
speaking,  upon  the  party  signing  it ;  but  in  a  case  in  Com.  Dig.  tit.  Agreement  2,  c.1,  it  was  held, 
that  an  agreement  for  a  lease  by  a  Dean  and  Chapter,  though  signed  by  the  Dean  alone,  should  bind 
the  Chapter. 

t  On  the  subject  of  supplying  omissions  in  written  agreements  by  parol  evidence,  and  also  on  the 
subject  of  admitting  such  evidence  to  alter  or  vary  written  agreements,  and  to  explain  latent  and 
patent  ambiguities,  Mr.  Sugden'n  Vendors  and  Purchasers  should  be  consulted. 
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may  be  made  by  the  word  "  give,"  "  betake,"  or  the  like. 
The  word  locavit  also  is  a  good  word.     And  the  use  in  the 

Exchequer 

will  compel  the  lessor  to  grant  a  lease  for  the  term  named.  See  Stukeley  v.  Butler,  Hob.  174.  If, 
however,  A.  B.  should  refuse  to  name  a  term,  in  that  case  a  court  of  equity,  it  is  conceived,  could 
render  no  assistance.  See  Blundell  v.  Bretlargh,  17  Ves.  242.  So,  if  instead  of  refusing  to  name  a 
term,  he  should  name  one  which  was  unreasonably  long,  much  longer  than  it  is  fair  to  presume  the 
parties  had  in  contemplation,  a  court  of  equity,  it  is  apprehended,  would  refuse  its  aid,  and  not 
enforce  a  lease  for  such  unreasonable  term.  See  Emery  v.  Wase,  5  Ves.  846  ;  and  see  19  Ves.  432. 
[Wherever  it  is  agreed  that  the  term  should  be  fixed  by  a  third  person,  it  might  be  proper  to  express 
"  for  such  a  term  or  number  of  years  as  A.  B.  shall  name,  but  not  exceeding  the  term  of  so  many 
years,  and  not  being  less  than  the  term  of  so  many  years."]  Not  only  ought  the  agreement  to  ascertain 
the  term  for  which  the  lease  is  to  be  granted,  or  at  least  point  out  the  means  by  which  it  may  be  as- 
certained, but  it  should  also  specify  the  time  at  which  it  is  to  commence,  for  its  omitting  to  do  so  might 
be  fatal  to  obtaining  a  specific  performance.  Parol  evidence  will  not  be  admitted  in  such  a  case ; 
(Pym  v.  Blackburne,  3  Ves.  34,  and  see  Blore  v.  Sutton,  3  Meriv.  246  ;)  but  if  there  is  any  circum- 
stance from  which  it  can  fairly  be  inferred  that  the  parties  intended  the  lease  to  commence  at  any  par- 
ticular period,  a  court  of  equity  will  make  such  inference,  and  direct  the  lease  to  be  granted 
accordingly.  See  Pym  v.  Blackburne,  3  Ves.  34.  Letting  the  lessee  into  possession  might,  perhaps, 
be  a  circumstance  from  which  it  might  be  fairly  inferred  that  the  time  at  which  he  was  let  into 
possession  was  the  period  at  which  the  term  was  to  commence.  And  where  an  agreement  is  entered 
into  fora  new  lease,  with  a  tenant  already  in  possession,  if  the  agreement  was  entered  into  but  a  short 
time  either  before  or  after  the  expiration  of  the  old  lease,  it  perhaps  might  be  inferred  that  the 
expiration  of  the  old  lease  was  the  period  at  which  the  new  one  was  to  commence  ;  but  there  does  not 
appear  to  be  the  same  ground  for  any  such  inference,  where  the  agreement  for  the  new  lease  is 
entered  into  several  years  either  before  or  after  the  expiration  of  the  old  one.  See  Pym  v.  Black- 
burne, 3  Ves.  34. 

Omitting  to  specify  the  amount  of  the  rent,  would  be  an  omission  equally  fatal  to  a  specific  perform- 
ance of  an  agreement  for  a  lease,  as  the  omission  of  the  term  for  which  the  lease  is  to  be  granted  ;  and 
parol  evidence,  it  is  presumed,  could  not  be  received  in  such  a  case.  See  Woollam  v.  Hearne,  7  Vcs. 
211.  Neither  can  the  amount  of  the  rent  reserved  by  a  written  agreement  be  altered  by  parol 
evidence*.  See  the  case  last  cited.  It  may  be  proper  to  notice,  that  if  it  is  part  of  a  written 
agreement  that  the  rent  shall  be  fixed  by  a  third  person,  after  the  rent  is  so  fixed  the  agreement  may 
be  enforced  just  the  same  as  if  the  amount  of  the  rent  had  been  fixed  by  the  agreement  itself;  unless, 
indeed,  the  party  fixing  it  should  name  an  evidently  unreasonable  rent ;  in  which  case  a  court  of  equity, 
it  is  presumed,  would  not  enforce  the  agreement.  "See  Gourlay  v.  Duke  of  Somerset,  19  Ves.  432. 

As  agreements  for  leases  should  ascertain  with  precision  the  property  to  be  demised,  the  number  of 
years  for  which  it  is  to  be  deirised,  the  time  at  which  the  term  is  to  commence,  and  the  amount  of  the 
rent,  and  also  the  material  covenants,  provisoes,  &c. ;  so,  in  addition  to  these  particulars,  in  agree- 
ments for  building  leases,  the  nature  of  the  buildings  should  be  specified  tcith  sufficient  clearness,  other- 
wise the  agreement  cannot  be  enforced.  Thus,  an  agreement  to  layout  a  certain  sum  in  building, 
without  specifying  the  nature  of  the  building,  cannot  be  enforced.  See  Moseley  v.  Virgin,  3  Ves. 
184. 

In  the  case,  indeed,  of  Allen  v.  Harding,  (2  Eq.  Ca.  Ab.  17,)  an  agreement  by  a  curate  to  build  a 
house  on  the  glebe  of  land  was  enforced,  although  the  agreement  did  not  specify  the  kind  of  house 
which  was  to  be  built.  It  would  seem,  however,  that  the  decision  in  the  case  just  noticed  is  to  be  as- 
cribed to  the  circumstance,  of  the  agreement  being  intended  for  the  benefit  of  the  church  ;  and  there- 
fore, as  the  Lord  Chancellor  observed,  ought,  if  it  -possibly  could,  to  be  performed.  In  the  case, 
however,  of  Virgin  and  Moseley,  Lord  Eldon  appears  to  have  disapproved  of  the  decision  in  Allen  v. 
Harding,  and  not,  it  is  conceived,  without  great  reason ;  for  where  the  kind  or  description  of  building 
is  not  specified,  what  ground  or  data  can  there  be  on  which  to  enforce  the  agreement?  and,  whether 
it  may  relate  to  building  on  church  property,  or  on  any  other,  can  make  no  difference ;  and  parol 
evidence,  as  to  the  kind  of  building,  ought  not  to  be  admitted. 

In  the  case  of  Lucas  v.  Comerford,  3  Bro.  C.  C.  167,  Lord  Thurlow  expressed  himself  of  opinion 
that  there  could  be  no  specific  performance  of  an  agreement  or  covenant  to  rebuild  or  repair:  and, 
in  the  case  of  The  City  of  London  v.  Nash,  3  Atk.  515,  a  similar  doctrine  appears  to  have  been 
advanced.  But  if  an  agreement  to  rebuild  specifies  with  sufficient  clearness,  what  kind  or  descrip- 
tion of  houses  the  new  ones  are  to  be,  there  seems  to  be  no  reason  why  a  specific  performance 
of  an  agreement  to  rebuild  should  not  just  as  soon  be  enforced 'as  an  agreement  to  build.  There 
appears  to  be  no  well-founded  distinction  between  the  cases.  So,  with  respect  to  an  agree- 
ment (or  covenant)  to  repair,  if  the  nature  and  extent  of  the  repairs  are  sufficiently  ascertained, 
there  would  seem  to  be  no  good  reason  against  a  specific  performance  of  the  agreement  ;  and  Lord 
Erskinc,  in  the  case  of  Sanders  v.  Pope,  12  Ves.  282,  and  Lord  Eldon  in  Moseley  v.  Virgin,  3  Vcs.  185, 

and 

«  With  respect  to  admitting  parol  evidence  to  alter  or  vary  written  agreements,  see  Mr.  SugJtn's 
Vendors  and  Purchasers. 
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and  Hill'  v.  Barclay,  16Ves.  405,  may  he  considered  as  having  expressed  themselves  dissatisfied 
with  the  doctriue — that  there  could  not  be  a  specific  performance  of  a  covenant  or  agreement  to 
rebuild  or  repair.  Perhaps,  therefore,  where  a  covenant  or  agreement  to  rebuild  or  repair  suf- 
ficiently specifies  what  kind  or  description  of  houses  the  new  ones  are  to  be,  or  the  nature  and  extent 
of  the  repairs  which  are  to  be  made,  there  may  be  little  doubt  but  a  specific  performance  would  be 
enforced. 

The  Statute  of  Frauds,  as  we  have  already  seen,  enacts,  that  leases  or  interests  in  land,  created 
by  parol,  exceeding  three  years,  shall  have  the  effect  only  of  leases  or  estates  at  will,  ANY  CONSI- 
DERATION FOR  MAKING  THE  SAME  NOTWITHSTANDING  :  and  the  Statute  expressly  says,  that 
thev  shall  only  have  this  effect  in  equity  as  well  as  at  law  *. 

Courts  of  equity,  however,  (though  how  far  properly  is  another  thing)  in  certain  cases  enforce  the 
performance  of  parol  agreements  for  leases,  notwithstanding  such  agreements  are  for  terms  exceeding 
three  years  t.  The  cases  in  which  they  do  this,  are  cases  in  which  there  has  been  what  is  termed  a 
substantial  part  performance  of  the  agreement.  This  substantial  part  performance  is  held  to  take  the 
case  out  of  the  statute,  on  the  ground  of  such  substantial  part  performance  itself  affording  an  evidence 
that  there  has  been  some  agreement ;  and  consequently  the  fact  of  there  having  been  an  agreement, 
does  not  rest  upon  mere  parol  evidence.  Such  substantial  part  performance,  therefore,  in  itself 
shewing  that  there  has  been  some  agreement,  parol  evidence  is  let  in  for  the  purpose  of  shewing  the 
Mature  and  terms  of  such  agreement  $.  See  Frame  v.  Datvson,  14  Ves.  388.  In  order  to  ascertain  in 
what  cases  courts  of  equity  will  enforce  parol  agreements  for  leases  exceeding  three  years,  we  must 
endeavour  to  ascertain  what  is  to  be  considered  a  substantial  part  performance  ;  an  enquiry  which,  it  is 
feared,  will  not,  from  the  discordancy  of  the,  cases,  be  attended  with  so  satisfactory  a  result  as  might 
have  been  wished.  And  first,  it  may  be  observed,  that  the  lessee  taking  possession,  and  paying  a  fine, 
or  laying  out  money  in  improvements,  pursuant  to  an  agreement  for  the  purpose,  is  considered  as  a  .sub- 
stantial part  performance.  See  Lester  v.  Foxcroft,  Colles's  Sup.  to  Bro.  P.  C.  108.  Floyd  v.  Buckland, 
2  Freem.  268. 

According  to  the  Earl  of  Ayle.tford's  case,  2  Stra.  783,  and  the  case  of  Kine  v.  Balfe,  2  Ball  &  Be. 
348,  taking  possession  is  alone  a  substantial  part  performance,  and  a  ground  on  which  to  enforce  a 
specific  performance ;  consequently,  where  a  lessee  enters  into  possession  in  pursuance  of  a  parol 
agreement,  there  needs  no  such  concurring  circumstance,  as  the  payment  or  expenditure  of  money, 
in  order  to  take  the  case  out  of  the  Statute.  But  it  seems  that  an  old  tenant  continuing  in  possession 
in  pursuance  of  a  parol  agreement  for  a  new  lease  will  not  take  the  case  out  of  the  Statute,  and  con- 
sequently will  not  afford  a  ground  on  which  to  enforce  a  specific  performance.  In  the  case  of  Morpliett 

v.  Jones, 

*  The  Editor  is  aware  that  it  is  the  fourth  section  of  the  statute  which  is  considered  to  apply  to  the 
case  of  contracts  or  agreements  for  leases,  and  not  the  first  and  second.  There  is  however  great,  reason 
to  think  that  an  erroneous  opinion  prevails  in  this  respect.  An  attentive  consideration  of  the 
fourth  section  will  shew,  it  is  conceived,  that  such  part  of  the  section  as  relates  to  lands,  only 
relates  to  contracts  for  the  SALE  of  lands,  and  not  to  contracts  for  leases.  This  would  be  tolerably 
evident,  if  the  words  "  contract  OR  sale,''  were  read  "  contract  FOR  sale.''  The  word  "  or"  seems 
to  be  an  evident  error.  The  language  of  the  section,  as  it  stands,  is  hardly  either  sense  or  gram- 
mar; but  substitute  the  word  "  for  "  in  the  place  of  the  word  "  or,"  and  the  language  and  mean- 
ing become  clear  and  plain.  But  even  admitting  this  correction,  it  might  perhaps  still  be  con- 
tended, that  the  fourth  section  relates  to  contracts  for  leases,  on  the  ground  that  a  contract  for  a  lease 
is  a  contract/07-  the  SALE  "  of  an  interest  in  lands" — a  lease  being  a  partial  sale.  But  this,  it  is  conceived, 
would  be  a  very  strained  and  unnatural  construction  of  the  words.  If,  then,  the  fourth  section  only 
relates  to  contracts  for  the  sale  of  lands,  viz.  for  the  sale  of  lands  in  the  common  acceptation  of  the 
word  "  sale,"  then  it  must  be  the  first  and  second  sections  of  the  act,  and  those  only,  which  relate  to 
contracts  for  leases ;  or,  if  it  should  be  contended,  that  these  sections  only  relate  to  actual  leases, 
or  demises  at  law,  then,  in  fact,  there  would  seem  to  be  reason  to  contend  that  the  statute  does  not 
relate  at  all  to  contracts  or  agreements  for  leases ;  and  that  such  contracts  are  left  altogether  unpro- 
vided for.  It  is  conceived,  however,  that  the  first  section  is  comprehensive  enough,  both  in  its 
letter  and  spirit,  to  embrace  contracts  for  leases,  as  well  as  actual  demises  operating  at  law.  The 
Editor,  therefore,  in  his  subsequent  view  of  the  doctrine  relative  to  contracts  or  agreements  for 
leases,  has  considered  it  as  affected  by  the  first  and  second,  and  not  by  the  fourth  section  of  the 
Statute  of  Frauds. 

t  The  Editor  has  met  with  no  case  in  which  a  court  of  law  has  decided  that  a  parol  lease  for  more 
than  three  years  is  good ;  and  yet  this,  perhaps,  might  be  as  properly  done,  in  cases  where  such  acts  are 
performed  as  afford  evidence  of  there  having  been  a  parol  demise,  as  for  courts  of  equity  to  enforce  a 
performance  of  a  parol  agreement  for  a  lease,  because  of  the  performance  of  similar  acts. 

t  It  might  perhaps  be  thought,  that  if  parol  evidence  can  be  admitted  to  shew  the  nature  and  terms 
of  a  parol  agreement,  where  there  has  been  a  part  performance  of  such  agreement,  that  parol  evi- 
dence might  be  admitted  in  the  case  of  written  agreements  to  supply  such  omissions,  as  the  term  of 
years,  rent,  &c.  j  but  this  we  have  seen  is  not  done. 

D  D  2 
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but  grant  and  covenant  with  S.  that  B.  shall  enjoy  such 
a  piece  of  land  for  twenty  years ;  this  is  a  good  lease  for 

twenty 

v.  Junes,  1  Wils.  C.  C.  109,  the  Master  of  the  Rolls  observed,  that  continuing  in  possession  amounte 
to  nothing;  and  in  the  case  of  IViUis  v.  Stradling,  SVes.  381,  the  Lord  Chancellor  observed,  tha 
"  the  fact  of  continuing  in  possession  would  not  weigh."   lint  though  continuing  in  possession  will  not 
take  a  parol  agreement  for  a  new  lease  out  of  the  Statute,  yet  the  expenditure  of  money  in  im- 
provements,  in  pursuance  of  a  stipulation  to  do  so,  would  amount,  it  is  presumed,  to  a  substantial 
part  performance,  and  would  consequently  take  the  case  out  of  the  Statute.     The  case  of  Pitting 
T.  Armitage,  1'2  Ves.  78,  (and  see  Ifobertson  v.  St.  John,  2  Bro.  C.  C.  140)  seems  to  be  an  authority 
for  this  opinion  ;  for  it  may  be  interred,  that  a  parol  agreement  for  a  new  lease,  entered  into  with 
a  tenant  in    possession,  would    have  been  specifically  enforced,  on  the  ground  of   expenditure  in 
improvements  in  pursuance  of  the  agreement,  had  it  not  been  for   the   circumstance  of   the  agree- 
ment being  only  proved  bv  one  witness,  and  positively   denied    by  the  answer ;  and  the  practice 
of  courts  of  equity  is,  to  dismiss   bills  where  the  facts  are   only  proved  by  a  single   witness,  and 
denied  by  the  answer,  unless  there  arc  circumstances  which  discredit  the  answer,  and  countenance 
or  support  the  facts  stated  in  the  bill.     But  though  the  case  of  Pilling  v.  Armitage  is  not  a  direct 
decision  upon  the  point  under  consideration,  yet  such  seems  to  be  the  fair  conclusion  to  be  drawn 
from  it — at  least,  such  appears  to  be  the  conclusion  to  be  drawn  from  it  where  the  expenditure  is 
in  making    such  improvements  as    may    fairly   be  referred   to,    or  considered    to   result  from  an 
agreement  on  the  subject,  and  not  merely  such  as  a  tenant  from  year  to  year,  or  under  an  existing 
lease  might  possibly  voluntarily  make  without  any  agreement*;   for  in  such  a  case  the  expen- 
diture could  not  be  considered  to  aflbrd  in  itself  any  evidence  of  there  having  been  any  agreement ; 
and  in  order  to  take  a  parol  agreement  out  of  the  Statute,  the  part  performance  must  consist  of  the 
doing  of  something  which  in  itself  affords  an  evidence  of  there  having  been  some  agreement,  (see  Frame 
v.  Dawson,   14  Ves.  388)  otherwise  the  whole  case  would  rest  upon  parol  evidence,  and  consequently 
would  be  too  palpably  within  the  Statute  to  admit  of  any  doubt. 

But  though  the  expenditure  of  money  in  improvements,  in  pursuance  of  a  stipulation  to  do  so,  will,  it 
is  conceived,  take  a  parol  agreement  for  a  new  lease  out  of  the  Statute,  yet  the  expenditure  of 
money  in  improvements  merely  on  the  faith  of  a  parol  agreement  for  a  new  lease,  will  not  do  so. 
It  is  true,  there  are  authorities  the  other  way  t ;  but,  as  was  observed  by  the  Master  of  the 
Rolls,  the  expenditure  in  such  a  case  not  being  in  PURSUANCE  of  the  agreement  can  be  no  part 
PERFORMANCE  of  it;  and,  as  we  have  already  seen,  in  order  to  take  a  parol  agreement  out  of 
the  Statute,  there  must  be  a  substantial  part  performance  of  it.  And  in  the  case  of  laying  out 
Robertson  v.  St.  John,  2  Bro.  C.  C.  140,  the  Lord  Chancellor  observed,  tliat  the  circumstance  of 
money  after  the  agreement,  as  it  was  voluntary,  could  not  vary  the  nature  of  the  case.  So  a  parol 
agreement  for  a  new  lease,  in  consideration  of  money  voluntarily  expended  previous  to  the  agreement, 
cannot  be  enforced.  Hobertson  v.  St.  John,  2  Bro.  C.  C.  1 10. 

A  parol  agreement  for  a  new  lease  is  not  taken  out  of  the  Statute  by  the  payment  of  a  fine  J  ;  nor 
is  it,  it  is  conceived,  by  the  payment  of  an  increased  rent.  In  the  case,  indeed,  of  ll'tllis  v.  Strad- 
ling,  3  Ves.  381,  the  Lord  Chancellor  seemed  to  lay  some  stress  upon  the  circumstance  of  the  pay- 
ment of  an  increased  rent ;  but  perhaps  there  is  less  reason  why  the  payment  of  an  increased  rent 
should  take  a  parol  agreement  out  of  the  Statute,  than  that  the  payment  of  a  fine  should  do  so.  If 
indeed,  a  parol  agreement  can  only  be  taken  out  of  the  Statute  on  the  ground  of  a  substantial  part 
performance,  and  if  such  part  performance  must  consist  of  some  unequivocal  act,  tending  in  itself  to 

shew 

*  If  the  expenditure  is  in  making  improvements  which  the  lessee  would  have  been  obliged  to 
make  without  any  stipulation  to  do  so,  such  an  expenditure  will  not  take  a  parol  agreement 
out  of  the  statute.  Thus,  in  the  case  of  Frame  v.  Dawson,  14  Ves.  386,  a  tenant  in  possession, 
and  who  was  under  a  covenant  to  keep  in  repair  generally,  having  discovered  that  a  party-wall  was 
in  a  very  bad  state,  applied  to  his  landlord  to  contribute  to  the  expense  of  repairing  it,  but  which 
he  refused  to  do  ;  but  in  consideration  of  the  expense  which  the  lessee  would  be  put  to  in  making 
the  repairs,  he  agreed  to  grant  him  a  further  term.  Upon  a  bill  for  a  specific  performance  of  this 
agreement  (which  was  merely  a  parol  one),  the  Master  of  the  Rolls  observed,  that  the  act  was  not 
an  unequivocal  act,  for  it  would  have  equally  taken  place  if  there  had  been  no  agreement :  so  that 
the  doing  of  that  which  must  have  been  equally  done  if  there  had  been  no  agreement,  could  not  be 
considered  as  affording  any  evidence  of  the  existence  of  an  agreement  for  a  further  lease  ;  conse- 
quently the  existence  of  an  agreement  for  a  further  lease  rested  solely  upon  parol  evidence,  and  there- 
fore could  not  be  enforced.  Had  the  party-wall  been  rebuilt  by  the  lessee  after  the  expiration  of  the 
original  lease,  it  would  then,  it  is  conceived,  have  afforded  evidence  of  an  agreement  for  a  further 
lease,  and  a  performance  of  the  agreement  would  have  been  enforced,  it  is  presumed. 

t  See  Toole  v.  Medlicott,  1  Ball  &  Be.  401.  Gregory  v.  Meghill,  18  Ves.  328;  and  see  Hollis  v. 
Edn-ards,  1  Vcrn.  1;>9,  and,  per  Master  of  the  Rolls,  Pilling  v.  Armitage,  12  Ves.  03. 

$  See  Cooke  v.  Clinan,  l  Sch.  &  Lef.  22.  This  case  arose  upon  an  agreement  for  an  original  lease  ; 
but  if  the  payment  of  a  fine  will  not  take  a  parol  agreement  for  an  original  lease  out  of  the  statute, 
neither  can  it,  it  is  conceived,  take  an  agreement  for  a  renewed  lease  out  of  it.  On  the  question 
\vhethcr  the  payment  of  part  of  the  consideration-money  will  take  a  purol  agreement  out  of  the 
statute,  see  Sugd.  Vend.  &  Pur. 
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«]Mic.  9Jac.     twenty  years.     'So  if  A.  proiniso    to  B.    to   suffer  him 
U.  R.  Curia.       to  enjoy  such  a  piece  of  land    for   twenty  years  ;  this  is  a 

good 

shew  that  there  has  been  some  agreement,  (sec  Frame  v.  Daicson,  14  Ves.  388)  —  and  which  act,  it  it 
presumed,  must  be  an  act  manifest  and  notorious  to  the  world,  and  not  itself  resting  upon  parol 
evidence,*  then  such  a  circumstance  as  the  payment  of  an  increased  rent  or  of  a  fine,  cannot  possibly 
amount  to  a  substantial  part  performance,  because  it  cannot  be  considered  as  possessing  that  notoriety 
which,  it  is  conceived,  an  act  constituting  a  substantial  part  performance  ought  to  possess  ;  for  the 
very  fact  itself  of  the  payment  of  the  increased  rent  must  be  proved  by  parol  evidence,  and  therefore 
.  in  itself  can  afford  no  evidence  of  any  agreement.  It  may  therefore,  perhaps,  be  treated  as  tolerably 
clear,  thaFa  parol  agreement  for  a  lease  will  not  be  taken  out  of  the  Statute,  either  by  the  payment 
of  a  fine  or  increased  rent. 

The  result  of  what  has  been  said  appears  to  be,  that  a  parol  agreement  for  a  lease  will  be  taken  out 
of  the  statute  by  u  substantial  part  performance  of  the  agreement,  and  that  such  substantial  part  per- 
formance must  consist  of  the  doing  of  something  which  may  he  fairly  referred  to,  or  be  considered  as  resulting 
from,  some  agreement  ;  (see  14  Ves.  387)  of  something,  in  fact,  which  IN  ITSELF  shews  that  there  has  been 
SOME  agreement.  Taking  possession  may  be  considered  to  do  this,  and  so  may  the  laying  out  money 
in  improvements,  in  case  the  improvements  are  more  than  such  as  a  mere  tenant  at  will,  or  t«nant 
under  an  existing  lease,  might  be'supposed  to  make  voluntarily,  without  any  agreement  on  the  subject. 
But  perhaps  these  are  almost  the  only  cases  which  can  be  fairly  considered  as  amounting  to  a  sub- 
stantial part  performance,  within  the  true  meaning  of  the  expression  "  a  substantial  part  perform- 
ance t."  But  though  taking  possession,  or  laying  out  money  in  improvements,  may  amount  to  what 
is  considered  a  substantial  part  performance  of  a  parol  agreement,  still  such  an  agreement  would  seem 
to  come  fully  within  the  meaning  of  the  Statute  ;  for  a  parol  agreement  for  a  lease  of  more  than  three 
years  would  appear  to  be  as  much  within  the  Statute,  even  where  there  has  been  a  substantial 
part  performance  of  the  agreement,  as  where  there  has  not.  As  to  taking  possession  the  statute 
appears  clearly  to  have  contemplated  and  provided  for  such  a  case.  It  says,  that  a  lessee  by 
parol  for  more  than  three  years,  shall  only  be  considered  as  a  tenant  at  will  :  Now,  a  tenant  at  will, 
must  be  A  TENANT  IN  POSSESSION  ;  the  case  therefore  of  a  lessee  for  more  than  three  years  under 
a  parol  agreement  taking  possession,  seems  to  come  directly  within  the  act,  and  not  to  be  taken  out 
of  it;  and,  as  to  the  expenditure  of  money,  though  in  pursuance  of  a  stipulation  to  do  so,  still  a 
parol  agreement,  in  this  case  as  well  as  in  the  other,  would  seem  to  be  fully  within  the  act  ;  for  the 
Statute  says,  that  a  lessee  under  a  parol  agreement  for  more  than  three  years  shall  only  be  a  tenant  at 

Will,    NOTWITHSTANDING    ANY   CONSIDERATION    HE    MAY    HAVE    PAID.      If  this   view  of  the    Statute 

is  a  correct  one,  as  it  is  conceived  it  is,  how  it  could  ever  have  been  decided,  that  the  circumstance 
of  a  lessee  taking  possession  under  a  parol  agreement,  or  expending  money  in  improvements,  even  in 
pursuance  of  an  agreement  to  do  so,  could  take  the  case  out  of  the  Statute,  is  not  very  easy  to  say. 
Perhaps  it  may  not  be  advancing  too  broad  a  position,  to  say,  that  every  case  of  a  parol  agreement 
for  a  lease  for  more  than  three  years,  comes  fully  within  the  Statute  J. 


*  In  Gunter  v.  Halscy,  Amb.  586,  it  was  said,  that  the  act  done  in  part  performance  must  be  such 
as  could  not  be  done  with  any  other  view  or  design  than  to  perform  the  agreement. 

t  From  what  has  just  been  observed,  it  may,  perhaps,  be  hardly  necessary  to  state,  that  such  acts 
as  preparing  a  lease,  or  making  a  survey  or  valuation,  though  they  may  have  been  attended  with  ex- 
pense to  the  party  seeking  a  specific  performance  of  a  parol  agreement,  are  nevertheless  not  such  acts 
as  constitute  «  substantial  part  performance,  and  consequently  they  will  not  take  a  parol  agreement 
out  of  the  statute.  See  Pym  v.  Blackburne,  3  Ves.  38  (in  note);  and  see  Clarke  v.  Wright,  1  Atk.  12. 
Cole  v.  White,  cited  1  Bro.  C.  C.  409.  In  the  case  of  Bowers  v.  Cator,  4  Ves.  91,  it  was  contended, 
that  concurring  in  appraising  fixtures  was  a  substantial  part  performance  ;  but  how  the  case  was 
determined  does  not  appear  from  the  report.  It  is  conceived,  however,  that  such  a  circumstance 
clearly  constituted  no  substantial  part  performance. 

t  The  above  reasoning  (as  will  appear  from  what  has  been  already  said)  is  founded  on  the  as- 
sumption, that  a  parol  agreement  for  a  lease  of  more  than  three  years,  as  well  as  a  parol  lease  itself, 
comes  within  the  first  section  of  the  statute,  which  says,  that  all  terms  of  years  created  by  parol  only, 
shall  not,  either  in  law  or  equity,  be  considered  as  more  than  estates  at  will,  except  leases  not  exceeding 
three  years,  &c.  These  words,  it  is  conceived,  will  clearly  comprise  parol  agreements  for  leases,  ai 
well  as  parol  leases  themselves  ;  for  an  agreement  for  a  lease  for  years  clearly  creates  an  equitable  term 
of  years,  or,  in  other  words,  a  term  of  years  in  equity  ;  and  consequently,  a  parol  agreement  for  a  lease 
exceeding  three  years,  must  necessarily  be  within  the  first  section. 

The  Editor  is  aware  that  it  might  be  contended,  that  where  the  statute  says,"  that  terms  of  years 
created  by  parol  shall  not  in  equity  be  considered  as  more  than  estates  at  will,"  that  the  meaning  is, 
that  an  actual  demise,  if  by  parol,  shall  not  be  considered  as  good  in  equity  any  more  than  at  law. 
But  if  the  words  will  bear  a  larger  construction,  why  not  put  it  upon  them,  when  doing  so  would  only 
be  agreeable  to  the  evident  spirit  and  intention  of  the  .*;'t?  If  this  extended  construction  of  the  first 
section  is  warranted  by  the  genural  spirit  and  object  ot  the  act,  tutu  such  part  of  the  fourth  section  at 

re.atct 
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good  lease  for  twenty  years.    f  So  if  A.  licence  B.  to  en-  f]5H.r.  \. 
joy  such  a  piece  of  laud  for  twenty  years;  this  is   a  good   Agreed 

lease     ie    uc  ^es> 

As  to  paying  a  consideration,  making  improvements,  &c.,  wherever  a  lessor  is  found  so  dishonour- 
able as  not  to  perform  his  parol  agreement,  some  means  should  be  hit  upon  to  guard  the  lessee  against 
loss,  without  violating  the  Statute.  Why  should  not  au  action  at  law  lie  in  such  a  case  for  money 
had 

Edwards, 

Hall,  ,.  ,        m 

as  volunteers  or  with  notice,  have  a  lien  upon  the  property  agreed  to  be  leased  till  it  was  repaid  ? 
—as  the  lessee  advanced  his  money  on  the  faith  of  having  an  interest  in  the  property  (a  lease  of  it), 
perhaps  this  might  be  properly  enough  done.  If  a  lessee,  or  any  other  person,  who  neglects  to  comply 
with  the  Statute,  can  be  guarded  from  actual  loss,  it  is  as  much,  it  is  conceived,  as  he  can  reasonably 
expect.  But  notwithstanding  these  observations,  the  Student  will  keep  in  recollection  that  a  substantial 
purt  performance  of  a  parol  agreement  is  held  to  take  the  case  out  of  the  Statute  :  and  it  may  be  proper 
to  observe,  that  wherever  there  has  been  a  substantial  part  performance,  it  is  not,  it  is  conceived, 
merely  the  party  who  does  the  act  constituting  such  part  performance,  who  can  avail  himself  of  it,  but 
the  other  perty,  it  is  presumed,  may  also  avail  himself  of  it.  Thus,  if  the  part  performance  consists 
of  the  lessee  taking  possession,  or  laying  out  money  in  improvements,  such  circumstances,  it  is  con- 
ceived, will  have  the  same  weight  in  a  bill  for  specific  performance  brought  by  the  lessor,  as  they 
would  have  was  Ihe  bill  brought  by  the  lessee. 

But  even  where  there  has  been  a  substantial  part  performance  of  a  parol  agreement,  yet  if  the 
agreement  is  positively  denied  by  the  defendant's  answer,  and  is  only  proved  by  one  witness,  a 
specific  performance,  generally  speaking,  cannot  be  obtained.  See  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1. 
PembtT  v.  Muther,  i  Bro.  C.  C.  53.  If,  indeed,  the  evidence  of  such  witness  is  corroborated  by 

circumstances, 

relates  to  lands,  (even  supposing  it  to  extend  to  contracts  for  leases)  should  not  be  considered  as 
lessening  or  abridging  the  efiect  of  the  first  section;  but  that  the  first  section  should  have  the  same 
operation  and  effect  as  it  would  have  had  in  case  the  act  had  not  contained  the  fourth  section ;  iix 
which  case  that  part  of  the  fourth  section  which  relates  to  lands,  might  be  considered  as  introduced 
for  the  sake  of  abundant  caution. 

Looking  at  the  first  and  fourth  sections  in  this  way,  (though  the  Editor  cannot  help  thinking  that  the 
view  he  before  took  of  the  fourth  section  is  a  sound  one)  all  inconsistency  between  them  will  be 
avoided;  but  if  we  consider  the  first  section  to  be  confined  to  estates  or  interests  in  lands  actually 
transferred  at  law,  and  the  fourth  section  as  alone  relating  to  contracts  or  agreements  in  equity,  then, 
as  to  leases  for  tluee  years  or  less,  an  evident  absurdity  is  the  result ;  for  the  first  section  allows  an 
actual  lease  (or  a  demise  at  law)  to  be  made  In/  parol,  provided  it  does  not  exceed  three  years ;  whereas 
the  fourth  section  would  require  an  agreement  for  such  lease  to  be  in  writing;  thus  requiring  more 
solemnity  to  create  an  equitable  interest  than  to  create  a  legal  one,  which  it  is  hardly  possible  to 
suppose  is  agreeable  to  the  real  intention  of  the  act.  So  too,  if  we  consider  the  first  section  as  con- 
fined to  estates  or  interests  actually  transferred  at  law,  and  the  latter  only  as  applying  to  contracts  or 
agrec'ments  in  equity,  a  further  inconsistency  presents  itself:  viz.  that  to  create  an  interest  at  law 
exceeding  three  years,  if  such  interest  is  created  through  the  medium  of  an  agent,  the  agent  must 
have  an  authority  in  writing,  whereas,  to  create  a  like  interest  in  equity  (which  may,  of  course,  he 
turned  into  a  legal  one)  the  agent's  authority  need  not  be  in  writing,  though  there  seems  to  be  as  much 
reason  why  it  should  be  so  in  this  case  as  in  the  other.  All  inconsistency,  however,  would  be  avoided 
by  considering  the  first  section  as  applying  equally  to  contracts  or  agreements  in  equity,  as  to  interests 
actually  transferred  at  law,  and  by  considering  that  part  of  the  fourth  section  which  relates  to  lands 
as  inserted  for  the  sake  of  abundant  caution,  and  as  not  lessening  or  controlling  the  operation  of  the 
first  section.  If  this  should  be  a  sound  view  of  the  two  sections,  it  necessarily  follows  that  an  agent 
must  always  have  a  written  authority,  where  the  contract  or  agreement  relates  to  an  interest  in  lands 
exceeding  three  years. 

Supposing,  however,  that  the  first  section  only  applies  to  estates  or  interests  in  lands  intended  to  be 
actually  transferred  at  law,  and  not  to  mere  agreements  operating- in  equity,  and  that  it  is  only  the 
fourth  section  of  the  act  which  relates  to  the  latter,— even  supposing  this  to  be  the  case,  still  the 
words  of  this  section,  (and  certainly  the  general  spirit  and  intention  of  the  act)  appear  to  reach  such 
cases  as  have  been  considered  not  to  be  affected  by  the  act.  The  fourth  section  says,  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon  any  contract  or  (for)  sale  of  lands,  or  any  interest 
in  or  concerning  them,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  lawfully  authorized  by  him.  This  section,  therefore,  in  effect,  distinctly  says,  "  that  no 
action  shall  be  brought  upon  ANY  parol  contract  relating  to  lands;"  therefore,  to  hold  that  actions  (or 
suite  in  equity)  may  be  brought  on  parol  agreements  on  the  ground  of  part  performance,  does  not 
seem  very  easily  reconcilable  with  the  letter  of  the  fourth  section,  any  more  than  with  the  letter  of 
thf  first;  and  is  evidently  irreconcilable  with  the  general  spirit  of  the  act,  the  object  of  which  clearly 
was  to  put  an  end  to  parol  agreements  relating  to  lands,  except  in  the  case  of  leases  not  exceeding 
three  years. 
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Mic.  20  Jac.    lease  for  twenty  years.     And  therefore  it  is  the  com- 
et per  Just.     mon  course    if  a  man  make  a  feoff'ment  in  fee,  -»r  other 
Bndeman. 
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circumstances,  then  the  agreement  will  be  enforced,  notwithstanding  the  denial  by  the  answer.  See 
Poole  v.  Medlicott,  1  Ball  &  Be.  4P1 ;  and  see  Allen  v.  Bower,  3  Bro.  C.  C.  149.  Morphett  v.  Jones, 
1  Wils.  Ch.  Rep.  100. 

Where  there  has  been  no  substantial  part  performance  of  a  parol  agreement,  it  will  not  be  enforced 
against  a  defendant  who  pleads  the  statute,  notwithstanding  he  should  admit  the  agreement.  Blngden 
y.Bradbeur,  12  Ves.  466,  and  Kine  \.Balf,  2  Ball  &  Be.  349.  But  if  the  agreement  is  admitted 
by  the  answer,  and  the  Statute  not  pleaded  and  insisted  upon,  a  specific  performance  will  be 
enforced,  even  though  it  is  not  proved  by  a  single  witness,  and  although  there  has  been  no  part  per- 
formance. See  Croyston  v.  Bniries,  Pre.  in  Ch.  208  ;  and  see  Mortimer  v.  Orchard,  2  Ves.  jnn.  243. 

With  reference  to  the  subject  of  enforcing  parol  agreements  for  leases,  it  may  be  observed,  that 
where  a  parol  agreement  is  fraudulently  prevented  from  being  put  into  writing,  that  in  such  a  case 
the  agreement,  notwithstanding  it  rests  on  parol,  and  although  there  has  been  no  part  performance, 
will  be  enforced.  See  Maxwell  v.  Montacute,  1  Eq.  Ca.  Ab.  19.  Leake  v.  Mori-ice,  2  Ch.  Ca.  135. 
Hollis  v.  Whiting,  1  Vern.  151.  It  is  conceived,  however,  that  it  must  be  proved  either  by  two 
witnesses  if  denied  by  the  defendant's  answer,  or  by  one  witness  accompanied  by  circumstances 
corroborating  his  evidence. 

The  subject  of  enforcing  a  specific  performance  of  agreements  for  leases  under  powers,  has  already 
been  briefly  noticed  s  see  supra,  page  270.  The  case  of  Blorc  v.  Sutton,  3  Meriv.  237,  is  an  important 
one  upon  the  subject.  In  this  case  it  was  held,  that  a  parol  *  agreement  for  a  lease  by  a  tenant  for 
life,  with  a  power  of  leasing,  could  not  be  enforced  against  the  remainder-man,  notwithstanding  there 
had  been  a  substantial  part  performance  on  the  part  of  the  lessee,  and  notwithstanding  the  lessee  had 
laid  out  considerable  sums  in  pursuance  of  the  agreement  even  after  the  remainder-man  came  into 
possession  of  the  estate.  The  Master  of  the  Rolls,  however,  did  not.  consider  this  latter  circumstance 
as  any  ground  on  which  to  compel  the  remainder-man  to  perform  the  agreement,  unless  it  was  shewn 
that  he  permitted  the  expenditure,  knowing  that  the  lessee  had  only  a  parol  agreement  from  the  tenant 
for  life.  [This  would  have  amounted  to  fraud  on  the  part  of  the  remainder-man,  and  would  have 
made  tlie  case  similar  to  that  of  Sliles  v.  Coicper,  supra t,] 

With  respect  to  the  period  within  which  application  must  be  made  for  a  specific  performance ;  if 
the  lessee  is  in  possession  under  the  agreement,  laches,  in  such  a  case,  cannot,  it  is  presumed,  he* 
imputed  to  either  party  ;  and  consequently  a  court  of  equity,  it  is  apprehended,  will  entertain  an 
application  for  a  specific  performance  at  any  time  before  the  expiration  of  the  term  for  which  the 
lease  was  to  be  granted.  If,  indeed,  an  agreement  is  enteted  into  for  a  lease  for  lives,  not  naming 
them,  and  the  lessee  is  let  into  possession,  in  this  case  unless  the  lessee  makes  application  for  a  lease 
witliin  a  reasonable  time  after  the  agreement,  equity  will  render  him  no  assistance  in  obtaining  it, 
for  if  he  could  obtain  it  after  hanging  back  a  long  time,  he  most  probably  would  be  obtaining  a  much 

________________________  more 

*  The  agreement  was  entered  into  between  the  lessee  and  an  authorised  agent  of  the  lessor  (the 
tenant  for  life).  It  was  entered  by  the  agent's  clerk  in  a  book,  and  signed  by  the  clerk.  The  Master 
of  the  Rolls,  however,  did  not  consider  this  a  sufficient  signing  within  the  Statute  of  Frauds  to 
bind  the  principal ;  the  agreement  was  therefore  to  be  considered  at  most  as  a  mere  parol  agreement. 
Had  it  been  signed  by  the  agent  himself,  no  doubt  appears  to  have  been  entertained  but  it  would  have 
bound  the  principal  (the  tenant  for  life),  and,  it  is  conceived,  the  remainder-man  also.  See  supra, 
page  270.  [In  what  cases  principals  are  bound  by  the  acts  of  their  agents,  and  in  what  cases  they 
are  not,  is  a  point,  for  information  upon  which  the  Editor  begs  to  refer  to  Mr.  Sugden's  Vendors  and 
Purchasers.] 

It  may  be  proper  to  observe,  that  it  has  been  held  in  several  cases  (see  Clinan  v.  Cooke,  1  Sch. 
&  Let",  31,32.  Mortlock  v.  Buller,  10  Ves.  311  ;  and  see  Sug.  Vend.  &  Pur.  5th  edit.  88.)  that  the 
authority  given  to  an  agent  to  enter  into  a  contract  relating  tb  lands,  need  not  be  in  writing,  a  written 
authority  not  being  required  by  the  fourth  section  of  the  Statute  of  Frauds.  If,  therefore,  this 
section  applies  to  contracts  or  agreements  for  leases  (though  quare  of  its  doing  so,  and  see  supra) 
an  agent  who  enters  into  an  agreement  for  a  lease  need  not  have  an  authority  in  writing. 

t  It  may  not  be  improper  to  notice,  that  in  the  above  case  of  Blore  v.  Sutlon,  the  Master  of  the  Rolls 
held,  and  it  is  conceived  properly,  that  the  lessee  had  no  right  to  call  upon  the  representatives  of  the 
tenant  of  life  to  reimburse  him  the  money  he  had  expanded  ;  for  the  tenant  for  life  had  never  refused 
to  grant  a  lease  pursuant  to  the  agreement,  therefore  it  could  not  be  a  case  for  damages  to  be  paid  ont 
of  the  assets  of  the  tenant  for  life  ;  neither,  in  fact,  had  the  lessee  at  that  time  sustained  any  damage, 
as  he  had  not  been  evicted  :  and  as  to  the  remainder-man,  (whose  estate  had  been  benefitted  by  the 
expenditure  of  the  lessee),  as  to  his  being  liable  to  make  the  lessee  a  compensation  in  case  he  evicted 
him,  the  Master  of  the  Rolls  seemed  to  consider  it  doubtful,  whether  a  court  of  equity  had  any 
jurisdiction  to  award  a  compensation  in  such  a  case.  In  the  case  of  Pilling  v.  Armitage,  12  Ves.  78, 
it  was  held,  that  a  lessee  laying  out  money  under  the  observation  of  his  lessor,  but  not  under  any 
specific  agreement  for  the  purpose,  ami  without  receiving  any  particular  encouragement  from  In* 
lessor,  was  a  cus«  which  did  not  aliord  any  ground  of  equitable  relief. 
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estate,  upon  condition,  that  if  such  a  thing  be,  or   be  not 
done  at  such  a  time,  that  the  feofibr,  &c.  shall  re-enter, 

to 

more  beneficial  one  (by  being  on  younger  lives)  than  if  he  had  obtained  it  within  a  reasonable  time 
after  the  agreement  was  entered  into.  See  Lord  Kensington  v.  Phillips,  5  Dow  P.  C.  61  ;  and  see 
O'Herliliy  v.  Hedges,  1  Sell.  &  Lef.  128. 

In  applications  to  the  Court  of  Chancery  for  a  specific  performance  of  agreements  for  leases,  il 
sometimes  happens  that  the  term  expires  before  the  hearing  of  the  cause.  Where  this  happens  to  be 
the  case,  the  Court,  it  is  conceived,  would  still  direct  a  lease  to  be  granted,  and  to  be  ante-dated, 
provided  there  had  been  any  material  breach  of  any  covenant  which  ought  to  have  been  inserted 
in  the  lease  ;  so  that  by  granting  of  the  lease  the  party  injured  by  the  breach  might  bring  his  action 
at  law.  See  Xesbit  v.  Meyer,  1  Wils.  C.  C.  97  :  And  where  there  had  been  any  material  breach  of  any 
finch  covenant,  a  court  of  equity  would  probably  direct  a  lease  to  be  granted,  even  though  the  term 
was  actually  expired  at  the  time  of  filing  the  bill,  or,  at  least,  if  if  had  not  been  long  expired. 
The  case  of  Weston  v.  Sim,  cited  in  Nesbit  v.  Meyer,  supra,  may  be  thought  to  militate  against  thi» 
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opinion,  but  it  seems  to  be  countenanced  by  the  opinion  of  'the  Master  of  the  Kolls,  in 
v.  Meyer,  notwithstanding  an  old  authority  or  two  to  the  contrary.  It  may  be  observed,  that 
an  agreement  for  a  lease  will  be  enforced  in  equity,  notwithstanding  there  may  be  a  bond  with  a 
penalty  for  the  non-performance.  6ates  v.  Chapman,  1  Vcs.  512,  M&  Howard  v.  Hopkyns,  2  Atk. 
371.  It  may  also  be  observed,  that  either  party  has  a  remedy  at  law  on  the  agreement  by  an  action 
for  damages  for  breach  of  the  agreement. 

If  a  husband  possessed  of  a  term  of  years  in  right  of  his  wife,  enters  into  an  agreement  for  an 
underlease,  hut  dies  before  granting  it,  leaving  his  wife  surviving,  she  will  be  compelled  to  carry  tl 
agreement  into  execution  ;  which  appears  to  be  but  reasonable  ;  for  as  an  actual  lease  granted  by  In 
husband  would  have  bound  her  both  at  law  and  in  equity,  so  his  agreement  for  a  lease  should  bind  her 
in  equity.     See  Stead  v.  Cragh,  9  Mod.  42  ;  and  also  Druce  v.  Dennison,  fi  Ves.  394. 

Agreements  are  sometimes  entered  into  for  granting  leases  for  seven,  fourteen,  or  twenty-one  years, 
or  for  other  like  periods.  An  agreement  of  this  kind  must  be  carried  into  execution  by  granting  th 
lease  for  twenty-one  years,  with  a  power  for  the  lessee  to  determine  it  at  the  end  of  seven  or  fourteen 
years,  giving  six  months  notice.  And  the  power  to  determine  (unless  the  agreement  expressly  say* 
the  lessor  shall  have  it  as  well  as  the  lessee")  is  to  be  given  to  the  lessee  only.  See  Price  v.  Dyer, 
17  Ves.  363. 

Agreements  for  leases  frequently  stipulate  that  the  leases  shall  contain  all  usual  or  all  reasonable 
covenants,  clauses,  &c.  on  the  part  or  the  lessor  and  lessee.    The  question  has  often  arisen  upon 
agreement  so  penned,  whether  the  lease  should  contain  a  covenant  or  proviso  to  restrain  the  k 
irom  assigning  or  underletting  without  the  lessor's  consent,  and  after  several  conflicting  decisions  o 
the  point,  h  may  now  be  considered  as  settled,  that  the  lessor  has  no  right  to  the  insertion  ot  such 
a  covenant  or  proviso.    See  Henderson  v.  Hay,  3  Bro.  C.  C.  632.    Jones  v.  Jones,  12  Ves.  186.     Yen 
v.  Loceden,  ib.  179.    Browne  v.  Bladen,  15  Ves.  528.     Church  v.  Browne,  ib.  258.    In  the  case  ot  Polk- 
ingham  v.  Croft,  15  Ves.  $>67,  it  was  contended  on  behalf  of  the  lessor  of  a  public-house,  that  with 
respect  to  the  insertion  of  a  covenant  or  proviso  not  to  assign  or  underlet,  a  distinction  might 
made  between  a  public-house  and  other  kinds  of  property;  but  Lord  Eldon  was  of  opinion,  that  the 
Oiflerent  nature  of  the  property  was  no  reason  for  a  different  rule  prevailing  than  what  prevailed  i 
other  cases,  and  determined  accordingly.   But  if  an  agreement  for  a  lease  should  provide  that  the  les 
should  contain  all  such  covenants,  &c.  as  were  usually  inserted   in  leases  of  lands  (or  houses)  in  tkt 
neighbourhood,  if  a  covenant  or  proviso  in  restraint  of  underletting  and  assigning  was  found  to  b< 
usual  one  in  leases  of  lands,  &c.  in  the  neighbourhood,  in  that  case,  it  is  conceived,  the  lease  must 
contain  a  covenant  or  proviso  against  underletting  and  assigning.    See  Boardman  v.  Mostyn,  6 
467.    [The  Court  in  such  a  case  would    direct  the  Master  to  ascertain  whether  such  a  covenant 
proviso  was  usually  inserted  in  leases  of  lands  (or  houses)  in  the  neighbourhood.] 

Under  an  agreement  that  the  lease  shall  contain  all  usual  or  proper  covenants,  it  must  c 
such  as  are  usual  with  reference  to  the  nature  of  the  property  ;   and  under  the  term  "  usual     not  whi 
is  usual  m  leases  of  property  in  the  neighbourhood  is  to  be  understood,  but  what  is  usual  in  li 
»n  general  of  lands,  o»  houses,  or  mines,  or  whatever  the  property  agreed  to  be  demised  may  happen 
to  be.     See  Burnett  v.  Harrison,  Pre.  Ch.  25.    And  the  expression  "  usual  covenants      may  be  con- 
sidered  as  the  same  with   the  expression  "  reasonable  covenants,"  or  "  proper  covenants.  :  it, 

instead  of  saying  that  the  lease  should  contain  all  proper,  or  usual,  or  reasonable  covenants,  the  c 
presMOu  should   be  that  the  lease  should  contain  "  such  covenants  as  were  usually  contained  in  le 
of  lands,  &c.  in  the  neighbourhood  "  this  as  we  have  already  seen,  would  alter  the  case.     See  Boardman 
v.  Mostyn,  6  Ves.  467.     If  an  agreement  for  a  lease  is  altogether  silent  about  the  covenants,  &c. 
to  be  inserted  in  the  lease,  still  it  is  conceived  the  lease  must  contain  all  usual  covenants,  £c.  both 
the  part  of  the  lessee  and  lessor.     See  Church  v.  Browne,  15  Ves.  265.     The  Editor  finds  no  express 
decision  upon  this  point,  but  it  is  presumed  there  can  hardly  be  a  doubt  upon  it  -.—there  is  as  niuc 
reason  why  a  lease  should  contain  all  usual  covenants,  notwithstanding  the  agreement  is  silent  o 
subject,  as  that  a  conveyance  to  a  purchaser  shall  contain  the  usual  covenants  although  the  cont 
says  nothing  about  it;  and  in  the  latter  case  it  is  well  known  that  the  deed  must  contain  all  proper 
covenants.     In  agreements,  however,  for  leases,  it  would  always  be  best  to  specify  what  covenants 
the  lease  should  contain,  and  especially  wl  ere  the  le»see  is  to  repair,  it  should  be  stated  whether 

covenant 
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to  the  end  that  in  this  case  the  feoffbr,  &c.  may  hare  the 
land  and  continue  in  possession  until   that  time,  .to   make 

a  covenant 

covenant  should  contain  an  exception  of  destruction  or  damage  by  fire.  See  supra,  p.  173>  note  (A). 
Whether  a  lease  must  contain  a  power  of  re-entry  for  non-payment  of  rent  and  non-performance  of 
covenants*,  where  the  agreement  is  silent  upon  the  subject,  is  also  a  point  upon  which  the  Editor  finds 
no  information  :  it  can  hardly  be  doubted,  however,  but  it  must ;  for  not  only  is  such  a  proviso  usual 
in  leases  (and  whatever  covenants  or  provisoes  are  usual  must  be  inserted,  it  is  conceived,  whether 
there  may  be  any  agreement  to  that  effect  or  not),  but  such  a  proviso  is  of  most  essential  importance 
to  the  lessor — without  it  the  lessee's  covenants  might,  in  many  instances,  be  of  little  use. 

Having  noticed  pretty  fully  the  subject  of  agreements  for  leases,  and  where  a  specific  performance 
will  be  enforced,  and  having  touched  upon  the  subject  of  the  covenants,  &c.  which  must  be  inserted 
in  leases  made  in  pursuance  of  agreements,  it  may  be  proper  to  notice,  that  in  certain  cases,  agree- 
ments for  leases  (even  though  they  may  be  written  ones,  and  in  all  respects  comply  with  the  Statute 
of  Frauds)  will  not  be  enforced.  Fraud  and  mistake,  as  we  have  already  seen,  are  grounds  on  which 
a  court  of  equity  will  refuse  to  enforce  a  specific  performance  of  an  agreement.  Nor  will  equity,  at 
the  instance  of  the  lessee,  enforce  a  specific  performance  of  an  agreement  for  a  lease,  where,  if  an 
actual  lease  had  been  granted,  the  lessor  would  have  had  a  present  right  of  re-entry  for  breach  of 
covenant,  &c.,  unless  there  has  been  a  waiver  of  the  forfeiture ;  in  which  case  a  specific  performance 
will  be  enforced.  See  Gourlay  v.  The  Duke  of  Somerset,  iVes.  &  Be.  72.  Where  a  tenant  has  grossly 
mismanaged  his  farm  (even  though  such  mismanagement  would  not  have  amounted  to  a  forfeiture 
had  there  been  an  actual  lease),  this  will  be  a  ground  for  equity  refusing  him  its  assistance.  Hoard- 
man  v.  Mostyn,  6  Ves.  467  ;  and  see  Hill  v.  Barclay,  18  Ves.  63 1.  So,  if  a  lessee  has  given  notice  to 
quit  pursuant  to  a  power  for  that  purpose  contained  in  the  agreement,  equity  will  afterwards  render 
him  no  assistance  in  obtaining  a  specific  performance.  Western  v.  Perrin,  3  Ves.  &  Be.  197.  In  the 
case  of  IVeuthera.ll  v.  Gearing,  12  Ves.  504,  a  lessee,  under  an  agreement,  made  an  assignment  contrary 
to  his  agreement,  and  the  Court  refused  a  specific  performance  in  favour  of  the  assignee  J.  In  the 
case  just  noticed,  the  Court  intimated  an  opinion,  that  even  an  assignee  by  operation  of  law  (as  the 
assignee  of  a  bankrupt,  or  under  the  Insolvent  Debtors'  Act)  would  not  have  been  entitled  to  a  specific 
performance,  and  seemed  to  think  it  was  doubtful  whether  such  an  assignee  would  be  entitled  to  a 
specific  performance,  even  though  the  lessee  was  not  restrained  from  assigning.  In  the  case  of  Flood 
v.  Finlay,  y  Ball  &  Be.  9,  Lord  Manners  refused  to  enforce  an  agreement  for  a  lease,  at  the  instance 
of  the  assignees  of  the  lessee,  who  had  become  a  bankrupt,  because  it  appeared  that  the  lease  was 
intended  for  the  personal  benefit  of  the  lessee.  [In  this  case  the  lessee  was  restrained  by  the  agree- 
ment from  assigning,  which,  according  to  the  opinion  expressed  in  the  case  of  IVeatherall  T.  Gearing, 
was  another  ground  on  which  a  performance  of  the  agreement  in  favour  of  the  assignees  might  have 
been  refused ;  but  Lord  Manners  did  not  notice  this  ground.]  Bnt  though  a  specific  performance 
will  not  be  enforced  in  favour  of  an  assignee  by  contract  (nor  probably  of  an  assignee  by  operation  of 
law)  where  the  lessee  is  restrained  from  assigning ;  yet  in  the  case  of  Williams  T.  Cheney,  3  Ves.  59, 
the  Court  decreed  a  specific  performance  at  the  instance  of  the  lessee  himself,  notwithstanding  he  had 
entered  into  an  agreement  to  underlet,  contrary  to  his  agreement  with  the  lessor.  ID  this  case,  how* 
ever,  the  agreement  to  underlet  was  not  an  actual  under-letting,  and  as  an  actual  under-letting  wag 
the  thing  prohibited,  the  decision,  it  is  conceived,  was  a  proper  one.  If  an  agreement  to  assign  or 
underlet  will  not  deprive  the  lessee  of  the  assistance  of  equity  to  obtain  a  specific  performance, 
much  less  will  adcertising  to  let  his  farm  be  a  ground  on  which  to  t'eny  him  its  assistance.  Gourlay  v, 
The  Duke  of  Somerset,  1  Ves.  &  Be.  68.  Where  a  lessee  bad  refuted  to  execute  a  lease,  expressing 
himself  satisfied  with  the  agreement,  which  he  considered  sufficient  without  a  lease ;  this  was  held  to 
be  no  reason  for  afterwards  refusing  a  specific  performance  at  his  instance.  See  Gourlay  v.  The  Duke 
of  Somerset,  1  Ves.  &  Be.  73. 

If  a  lessee,  after  entering  into  an  agreement  for  a  lease,  commits  a  felony,  equity  will  not  enforce 
the  agreement.  Willingham  v.  Joyce,  3  Ves.  168.  And  perhaps  an  act  of  bankruptcy,  even  though 
no  commission  had  issued,  might  be  a  ground  for  equity  refusing  its  assistance.  See  Franklyn  v.  Lord 
Brownlow,  14  Ves.  550.  Buckland  v.  Hall,  8  Ves.  92.  In  the  case,  however,  of  De  Minekwitz  v.  Udncy, 

__  16  Vea, 

*  A  lessor  may  stipulate  for  a  right  of  re-entry  on  any  event  he  pleases  ;  but  a  power  of  re-entry 
is  usually  confined  to  non-payment  of  rent  aud  non-performance  of  covenants.  It  is,  however,  some- 
times extended  to  the  case  of  the  lessee  becoming  a  bankrupt,  making  an  assignment  for  the  benefit 
of  his  creditors,  suffering  the  lease  to  be  taken  in  execution,  or  taking  the  benefit  of  the  Insolvent 
Debtors'  Act. 

t  QtHnre,  whether  this  ought  to  be  a  ground  for  refusing  a  specific  performance  ?  How  is  the  Court 
to  draw  the  line  between  that  degree  of  mismanagement  which  should  deprive  the  lessee  of  his  right 
to  a  specific  performance,  and  that  degree  of  mismanagement  which  should  not  deprive  him  of  it?  It 
would  seem  that  a  specific  performance  should  be  only  refused  where  the  lessee  would  have  a  right 
of  re-entry  in  case  an  actual  lease  had  been  granted.  In  all  other  cases,  it  is  conceived,  there  should 
be  a  specific  performance,  and  the  parties  afterwards  left  to  their  legal  rights  and  remedies. 

f  If  the  lessor  accepted  the  assignee  as  tenant,  would  not  the  assignee  iu  that  case  be  entitled  to 
a  specific  performance  ? — it  is  conceived  he  would. 
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a  covenant  that  he  shall  hold  and  take  the  profits  of  the 
land  until  that  time ;  and  this  covenant  in  this  case  will 

make 

16  (17)  Ves.  466,  the  Court  enforced  an  agreement  for  a  lease  at  the  instance  of  the  lessee,  notwith- 
standing he  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act;  but  the  decision  appears  to  have 
rested  upon  the  circumstance  of  the  bill  having  been  filed  before  he  took  the  benefit  of  the  act ;  and 
the  Lord  Chancellor  observed,  that  the  consequence  was,  that  the  assignee  under  the  act  must 
come  in  by  a  supplemental  bill.  [Qucere,  whether  the  assignee  would  be  entitled  hi  such  a  case  to 
a  specific  performance?  See  Weatkerall  v.  Gearing,  12 Ves.  504.]  Where  not  restrained  from  doing 
so,  a  lessee,  it  is  conceived,  may  assign  the  benefit  of  his  agreement ;  and  a  court  of  equity,  it 
is  presumed,  will,  generally  speaking,  enforce  a  specific  performance  of  it  in  favour  and  at  the 
instance  of  the  assignee.  Courts  of  equity,  however,  exercise  a  discretion  in  giving  or  refusing 
their  assistance  in  such  cases  :  therefore,  if  the  assignee  was  insolvent,  or  in  any  other  respect  an 
evidently  improper  person,  equity  would  render  him  no  assistance.  O'Hcrlihy  v.  Hedges,  1  Sch.  & 
Lef.  130 ;  and  see  Buckland  v.  Hall,  8  Ves.  95.  Though  qnare,  whether  equity  should  in  any  case 
refuse  its  assistance  where  the  lessee  might  have  assigned  had  he  had  an  actual  lease  ?  See  note  (f) 
at  the  bottom  of  last  page. 

In  considering  the  subject  of  agreements  for  leases,  it  may  be  proper  to  notice  the  question— 
whether  a  lessee,  who  has  entered  into  an  agreement  for  a  lease,  can  compel  the  lessor  to  shew  hfs- 
title.  The  information  afforded  by  the  cases  upon  this  point  is  but  scanty.  The  case  of  White  v. 
Foljambe,  11  Ves.  337,  is  the  first,  it  is  believed,  in  which  the  point  was  considered;  but  the  circum- 
stances of  the  case  did  not  require  that  it  should  be  decided.  In  the  cases  of  Gwitlim  v.  Stone, 
3  Taunt.  433,  and  Temple  v.  Browne,  6  Taunt.  60,  it  was  held,  that  an  agreement  to  grant  a  lease  did 
not  contain  an  implied  engagement  to  deliver  an  abstract  of  the  lessor's  title  ;  but  these  were  cases 
at  law,  and  probably  cannot  be  considered  to  have  much  influence  upon  the  question.  In  the  case  of 
Fildes  v.  Hooker,  2  Meriv.  424,  the  Master  of  the  Rolls  observed,  that  he  should  hesitate  before  he 
decided  that  the  owner  of  real  property,  by  contracting  to  grant  a  lease,  became  bound  to  shew  his 
title.  But  his  Honour  Deemed  to  be  of  opinion,  that  a  lessee  should  not  be  compelled  to  a  specific 
performance,  without  the  lessor  shewed  his  title ; — that  is,  in  case  the  lessee  required  to  see  it.  In  the 
present  state  of  the  question,  it  may  be  observed,  that  in  the  case  of  a  lessee  at  rack-rent,  (where  he 
is  under  no  stipulation  to  expend  money)  it  might  perhaps  be  proper  to  compel  the  lessor  to  shew  his 
title,  (if  the  lessee  required  it)  only  where  he  (the  lessor)  was  seeking  to  enforce  a  specific  perform- 
ance ;  and  if  he  declined  doing  so,  the 'Court  should  render  him  no  assistance.  Incases,  however, 
where  the  lessee  was  to  pay  a  fine,  or  was  under  an  engagement  to  expend  money,  there,  perhaps, 
the  lessor  should  be  compelled  to  shew  his  title,  witliout  regarding  whether  he  himself  or  the  lessee 
•was  the  party  seeking  a  specific  performance.  And  yet  this  might  lead  to  cases  of  hardship  upon 
lessors ;  for  it  possibly  might  happen  that  the  expense  of  shewing  the  lessor's  title  might  amount  to 
more  than  the  fine,  or  the  sum  to  be  expended.  The  same  hardship,  however,  might  arise  in  the  case 
of  small  purchases,  and  yet  however  small  a  purchase  may  be,  the  purchaser,  unless  precluded  by 
agreement,  has  a  clear  right  to  an  abstract  of  the  vendor's  title.  The  hardship  which  might  arise  in 
particular  cases  to  lessors,  can  be  no  reason  for  laying  down  a  rule  which  might  produce  much  greater 
hardship  to  lessees.  With  a  view,  as  far  as  possible,  to  the  benefit  of  lessees,  and  at  the  same  time  to 
avoid  as  much  as  possible  cases  of  hardship  to  lessors,  p.erhaps  no  better  rule  could  be  laid  down, 
than  to  hold  that  a  lessee  w  as  entitled  to  see  his  lessor's  title,  where  he  had  paid,  or  had  stipulated  to 
pay  a  fine,  or  had  laid  out  or  had  agreed  to  lay  out  money  in  improvements ;  and  also  in  all  cases 
where  the  lessor  was  seeking  a  specific  performance,  even  though  the  lessee  had  not  paid,  or  had  not 
agreed  to  pay  any  fine,  or  was  under  no  agreement  to  expend  money.  The  line,  it  is  conceived, 
could  only  either  be  drawn  as  above  mentioned,  or  the  broad  rule  should  be  laid  down  that  a  lessor 
should  in  no  case  be  bound  to  shew  his  title,  unless  he  had  either  agreed  to  do  so,  or  was  seeking  a 
specific  performance  *.  Where  a  lease  is  granted,  under  a  power,  the  lessee,  it  is  conceived,  has,  in 
every  case,  a  right  to  see  the  deed  or  will  containing  the  power,  in  order  to  satisfy  himself  that  the 
lease  is  executed  agreeably  to  the  power. 

As  intimately  connected  with  the  subject  of  agreements  for  leases,  the  subject  of  covenants  in 
original  leases  for  granting  further  or  future  leases,  may  here  be  noticed.  Such  covenants  (which  are 
commonly  called  "  covenants  for  renewal ")  are  sometimes  confined  to  a  single  renewal,  sometimes  to 
two  or  three,  and  sometimes  they  extend  to  perpetual  renewals — the  last  are  common  in  Irish  leases. 
Generally  speaking,  a  specific  performance  of  such  covenants  will  be  enforced  against  the  covenantor 
and  all  claiming  under  him,  either  as  volunteers  or  purchasers  with  notice.  So,  unless  in  cases  where 
the  benefit  of  such  a  covenant  is  evidently  meant  for  the  lessee  personally,  all  claiming  under  him  will 
be  entitled  to  the  benefit  of  it,  and  may  enforce  a  performance  of  iU  In  the  case  of  Hyde  v.  Skinner,_ 
%  P.  Wins.  196,  the  covenant  was  to  renew  at  the  request  of  the  lessee,  not  meaning  his  executors  or 
administrators  :  The  lessee  died  without  making  a  request,  and  there  being  nothing  to  shew  that  the 
^ renewal 

*  In  the  case  of  Fane  v.  Spencer,  2  Meriv.  430,  it  was  held,  (though  on  a  ground,  perhaps,  not  very 
intelligible,)  that  the  vendor  of  a  bishop's  lease  was  not  bound  to  shew  his  lessor's  title.  According 
to  this  decision,  a  bishop  who  has  contracted  to  grant  a  lease  (and  it  would  be  the  same,  it  is  con- 
ceived, in  the  case  of  every  other  ecclesiastical  corporation),  would  iiot  be  bound,  it  is  presumed  in 
any  case  to  shew  his  title. 
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make  a  pood  lease  for  that  time,  if  the  incertainty  of  the 
time  (whereunto  care  must  be  had)  do  not  make  it  void. 

And 

renewal  was  to  be  for  the  benefit  of  the  lessee  personally,  the  performance  of  the  covenant  was 
enforced  in  favour  and  upon  the  request  of  the  lessee's  executors.  In  the  case,  however,  of  Duke 
v.  The  Mayor  of  Exeter,  (cited  2  Vern.  97  ;  and  sre  Lawles  v.  Powell,  Moore,  273)  it  was  held,  that 
the  assignee  of  a  bankrupt,  who  possessed  a  lease  with  a  covenant  for  renewal,  was  not  entitled  to 
the  benefit  of  the  covenant.  But  quaire  of  this  ;  though  see  the  case  of  Gearing  v.  Weatherall,  noticed 
above  in  this  note*.  It  is  true,  no  great  favour  is  shewn  to  covenants  for  renewal ;  yet  still  the  leaning 
against  them  cannot,  it  is  conceived,  be  properly  carried  so  far  as  in  every  case  to  refuse  to  renew 
in  favour  of  the  lessee's  assignee  by  operation  of  law.  In  adverting  to  the  leaning  which  the  Courts 
have  against  these  covenants,  it  will  be  proper  to  notice,  that  if  the  performance  of  a  covenant  for 
renewal  is  to  be  preceded  by  the  doing  of  something  on  the  part  of  the  lessee — (as  making  a  request 
or  application  for  renewal,  paying  a  fine,  &c.)  the  lessee  must  take  care  to  do  what  is  required  on 
his  part,  otherwise,  generally  speaking,  courts  of  equity  will  render  him  no  assistance  in  enforcing 
a  performance  of  the  covenant. 

With  respect  to  enforcing  a  specific  performance  of  covenants  for  renewal,  it  maybe  proper  to 
distinguish  between  such  as  relate  to  leases  for  lives,  and  such  as  concern  leases  for  years  ;  and  in 
leases  for  lives  a  further  distinction  may  perhaps  be  made;  viz.  between  those  in  which  a  fine  is 
payable  on  renewal,  and  those  in  which  none  is  payable. 

In  the  case  of  a  lease  for  lives  a  covenant  was  contained  on  the  part  of  the  lessor,  to  renew  at  the 
request  of  the  lessee  within  a  certain  period  after  the  death  of  eacli  of  the  cesluis  <jui  vie,  and  upon 
paying  a  fine.  The  lessee  neglected  to  apply  for  a  new  lease  upon  Ihe  death  of  the  life  which  first 
dropped,  and  waited  till  a  second  dropped  before  he  applied  ;  and  upon  the  question  arising  whether 
he  was  entitled  to  a  renewal  it  was  held  that  he  was  not.  See  Baynham  v.  Guy's  Hospital,  3  Ves. 
295.  There  was  a  circumstance,  indeed,  in  this  case  which,  it  is  presumed,  but  seldom  occurs  in  the 
case  of  covenants  for  renewal  \  viz.  the  lease  contained  a  proviso,  that  if  the  lessee  should  neglect 
to  apply  for  a  renewal,  and  to  pay  his  fine  within  the  prescribed  period  the  lease  should  be  void.  The 
Court,  however,  does  not  appear  to  have  been  much  influenced  by  this  proviso,  but  to  have  decided 
against  the  lessee's  right  to  renewal,  on  the  ground  of  gross  laches  in  not  applying  for  it.  Wherever, 
indeed,  the  covenant  is  to  renew  at  Ihe  request  of  the  lessee  within  a  given  period  after  the  death 
of  eaclt  of  the  ccstuis  tjue  vie,  if  the  lessee  delays  to  apply  within  the  prescribed  time  after  the 
dropping  of  the  first  life,  but  waits  till  a  second  drops,  equity  will  give  him  no  assistance  in  obtaining 
a  renewal.  See  Bailey  v.  The  Corporation  of  Leominster,  3  Bro.  C.  C.  529,  and  Eaton  v.  Lyon,  3  Ves. 
690.  And  if  the  covenant  is  to  grant  a  new  lease  (upon  request,  within  a  given  period  after  the  death 
of  any  of  three  ccstuis  qui  vie)  "  for  one  or  more  life  or  lives,  in  the  room  of  the  life  or  lives  so  dying,'' 
in  a  case  like  this,  though  it  may  not  be  necessary  to  apply  for  a  new  lease  upon  the  death  of  the 
life  first  dropping  (though  it  would  be  the  safest  to  do  so),  yet  if  no  application  for  a  renewal  is  made 
within  the  prescribed  period  after  the  dropping  of  the  second  life,  but  the  lessee  waits  till  the  last  of 
the  three  lives  drops,  equity  will  render  him  no  assistance.  See  Eaton  v.  La/on,  3  Ves.  690  t. 

In  all  the  cases  above  noticed,  there  were  gross  laches  on  the  part  of  the  lessee  in  applying  for  a 
renewal,  and  consequently  they  do  not  go  the  full  length  of  establishing  the  doctrine — that  to  entitle 
the  lessee  to  the  assistance  of  a  court  of  equity,  he  must  apply  for  a  renewal  strictly  within  the  pre- 
scribed period.  The  application,  however,  must,  it  is  conceived,  be  made,  generally  speaking, 
strictly  within  the  appointed  time,  otherwise  the  lessee  will  not  be  entitled  to  the  aid  of  a  court  of 
equity,  unless  in  the  case  of  fraud  by  the  lessor,  or  of  accident,  mistake,  &c.  on  the  part  of  the  lessee, 
and  where  compensation  can  be  made.  In  cases  in  which  compensation  cannot  be  made,  the  pro- 
priety of  refusing  to  enforce  a  renewal,  where  not  duly  applied  for  cannot  be  questioned.  Thus  in  the 
case  of  a  lease  for  lives  renewable  a  certain  number  of  times  (and  not  for  ever),  if  the  lessee  could 
compel  the  lessor  to  renew  after  the  prescribed  period,  he  possibly  might  obtain  quite  another  interest 
than  what  he  would  have  obtained  had  the  application  been  made  within  the  appointed  time  ;  for  the 
new  life  might  be  quite  a  different  one  to  the  one  which  might  have  been  inserted  in  the  new  lease  in 
case  it  had  been  applied  for  within  the  prescribed  period,  and  consequently  the  property  might  possibly 
be  prevented  from  returning  to  the  lessor  so  soon  as  it  otherwise  would  have  done  ;  and  as  it  would  be 
impossible  to  ascertain  in  such  a  case  what  injury  the  lessor  might  sustain,  it  could  not  be  a  case  for 

.  compensation. 

*  In  the  above  case  the  term  for  which  the  new  lease  was  to  be  granted  was  not  mentioned  in  the 
covenant  for  renewal,  and  the  executors  applied  for  a  new  lease  for  fifty  years  (the  original  term  was 
only  five  years)  ;  but  the  Court  held,  that  the  request  for  a  new  lease  of  fifty  years  was  unreasonable, 
and  decreed  one  to  be  granted  for  twenty-one  years,  that  being  the  usual  period  of  leasing.  Quare, 
as  no  period  was  mentioned  for  which  the  new  lease  was  to  be  granted,  was  not  the  covenant  for 
renewal  such  as  could  not  be  specifically  enforced,  unless  it  could  have  been  inferred,  that  the  new 
lease  was  to  be  granted  for  the  same  term  for  which  the  old  one  was  granted  ?  See  supra,  on  the 
subject  of  agreements  for  leases  where  no  term  is  specified. 

t  In  tli is  case  application  for  a  renewal  was  made  within  the  appointed  time  after  the  death  of  the 
second  life  that  dropped,  fciit  the  application  was  not  followed  up,  and  therefore  the  case  appear*  to 
have  been  treated  as  if  no  application  had  been  made;  though  tjua-re  whether  properly  so? 
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And  therefore  if  A.  bargain  and   sell  his   land  to  B.  on 
condition   to  re-enter  it'  he  pay  him  an  hundred  pounds, 

and 

compensation.  And  even  if  the  covenant  was  for  perpetual  renewal,  and  wliere  it  might  be  urged,  that 
•nch  reasoning  as  the  above  could  not  very  forcibly  apply ;  yet  even  in  that  case,  if  fines  are  payable 
upon  renewal,  and  the  lessee  does  not  apply  for  a  renewal  strictly  within  the  prescribed  period,  the 
lessor  might  not  be  receiving  his  fines  so  frequently  as  by  the  terms  of  the  covenant  for  renewal  he 
onght  to  receive  them  ;  and  the  case  does  not  appear  to  be  a  case  for  compensation  ;  for  how  could  a 
compensation  be  computed  where  there  are  no  data  upon  which  to  make  the  computation?  Had  the 
lease  been  renewed  at  the  proper  time,  the  life  then  put  in,  and  even  others  in  subsequent  renewals, 
might  have  all  dropped  ;  so  that  it  being  impossible  to  say  what,  fines  the  lessor  wight  have  received 
in  case  the  renewals  had  been  duly  made,  it  must  be  equally  impossible  to  say  wliat  would  be  a  com- 
pensation to  the  lessor  on  account  of  the  lease  not  being  renewed  within  the  prescribed  time.  In 
cases,  therefore,  of  leases  for  lives  renewable  upon  request  (whether  renewable  for  ever  or  not),  if  a 
fine  is  payable,  it  may  be  laid  down,  it  i»  conceived,  as  a  general  rule,  that  unless  the  request  is  made 
strictly  within  the  prescribed  period,  courts  of  equity  will  render  the  lessee  no  assistance,  except 
where  there  has  been  fraud  on  the  part  of  the  lessor. 

In  the  case  of  a  covenant  for  perpetual  renewal  WITHOUT  fine,  it  may  be  said  that  no  possible 
injury  could  be  sustained  by  the  lessor  from  the  lease  not  being  renewed  at  the  appointed  time, 
and  consequently  that  courts  of  equity  should  enforce  a  renewal,  notwithstanding  the  lessee  should 
Lave  neglected  to  apply  within  the  prescribed  period.  On  the  other  hand,  however,  it  might  bo 
observed,  that  requiring  the  previous  application  of  the  lessee  might  be  intended  for  the  express 
purpose  of  affording  the  lessor  a  chance  of  the.  estate  reverting  to  him,  by  the  lessee  neglecting  to 
make  the  request ;  and,  considering  the  present  leaning  of  the  Courts  against  covenants  for  renewal, 
especially  for  perpetual  renewal,  there  may  be  reason  to  think,  that  no  favour  would  be  shewn  to  the 
lessee  where  he  neglected  to  apply  within  the  prescribed  period,  even  where  it  was  the  case  of  a 
covenant  for  perpetual  renewal  and  without  fine.  In  the.  case  of  Eaton  v.  I,yon,  the  Master  of 
the  Rolls  observed,  "  I  hope  it  will  now  be  known,  that  these  covenant,"  (covenants  for  renewal) 
"  will  be  literally  performed  where  it  can  be  done,  and  that  equity  will  interpose  only  where  a 
literal  performance  has  been  prevented  by  the  means  I  have  mentioned,"  (viz.  fraud,  unavoidable 
accident,  or  ignorance,  not  willing)  "  and  where  no  injury  is  done  to  the  lessor." 

We  may  here  enquire  whether  the  vamc  strictness  is  necessary  in  applying  for  renewals  of  leases 
for  years,  as  in  the  ease  of  leases  for  lives.  In  the  case  of  Rawstorne  v.  Bentley,  4  Uro.  C.  C.  -115, 
a  lease  was  granted  for  twenty-one  years  of  copyhold  lands,  (which  by  the  custom  of  the  manor  might 
be  granted  for  that  period,  but  not  longer,  without  licence).  The  lease  contained  a  covenant  on  the 
part  of  the  lessor,  upon  the  request  of  the  lessee,  at  any  time  before  the  end  of  the  term,  to  renew 
for  a  further  period  of  twenty-one  years,  or  in  like  manner  for  other  further  terms,  so  as  to  make 
together  a  term  of  99  years.  A  yearly  rent  of  only  U.  was  reserved,  and  the  lessee  laid  out  a  large 
emn  in  building  upon  the  premises.  He  neglected  to  apply  for  a  new  lease  within  the  prescribed 
time,  but  applied  for  it  about  three  years  after;  and  it  was  determined  that  he  was  entitled  to  a  new 
lease,  notwithstanding  such  neglect.  But  this  case,  perhaps,  cannot  in  strictness  be  considered 
as  bearing  upon  the  point  under  consideration  ;  for  the  lease  was  in  reality  intended  to  be  a  lease  for 
ninety-nine  years  ;  and,  as  was  observed  by  the  Master  of  the  Rolls,  the  only  reason  why  it  .was  not 
granted  for  that  term  was,  because  the  custom  of  the  manor  did  not  allow  it.  In  the  case,  however, 
of  Allen  v.  Hilton,  Fonbl.  Tr.  on  Eq.  438,  the  pouit  under  consideration  appears  to  have  come  before 
the  Court.  In  this  case  the  lessor  covenanted  to  renew  at  the  request  of  the  lessee  within  three 
months  before  the  expiration  of  the  old  lease.  The  lessee  neglected  to  apply  for  a  renewal  within  the 
time  prescribed  ;  and  it  was  held,  that  he  had  lost  his  right  of  renewal ;  the  Lord  Chancellor  ob- 
serving, "  that  if  a  lessee  could  have  relief  in  such  a  case,  he  knew  not  where  the  Conrt  would  stop: 
it  would  beholding,  that  the  lessee  should  be  loose,  and  the  lessor  bound."  It  does  not  appear,  that  any 
fine  or  additional  rent  was  to  be  paid  in  this  case  upon  granting  the  new  lease,  and  consequently  the 
delay  on  the  part  of  the  lessee  in  applying  for  a  new  one  could  not  work  any  injury  to  the  lessor  (though 
even  if  a  fine  or  increased  rent  had  been  payable,  the  case  was  one  in  which  compensation  might  have 
been  made) ;  nor  does  it  appear  that  there  were  any  gross  laches  on  the  part  of  the  lessee,  so  that  the 
case  must  be  considered  as  laying  down  the  broad  doctrine,  that  a  lessee  for  years  (unless  excused  by 
fraud,  &c.)  must  apply  for  a  renewal  strictly  within  the  prescribed  period,  otherwise  he  will  be 
«.,t;iu,i  *,..„.  _„.:..-._  .  „•  ..  «  .  ,  .,  doctrine  was  advanced  by  Lord 

was  the  case  of  a  lease  for 
in  making  a  request,  unless 

excused  by  circumstances,  there  is  no  authority  for  decreeing  a  specific  performance."    And  see  Rubery 

v.  Jcrvoise) 


irana,  A:c.)  must  apply  for  a  renewal  strictly  within  the  prescribed  peri 
entitled  to  no  assistance  from  a  court  of  equity  ".  And  the  same  doctrine 
Eldnn  in  the  case  of  The  City  of  London  v.  Milford,  UVes.  58,  (which  wz 
years),  where  his  Lordship  observed,  "  where  there  has  been  a  default  in 


mi 
the 


b  In  FoHblanque's  Treatise  on  Equity  it  is  said,  that  the  decision  in  the  case  of  Allen  v.  Hilton, 
night  be  influenced  by  the  nature  of  the  property,  which  was  a  colliery,  and  that  from  a  note  which 
:he  editor  (Mr.  Fonblamiue)  had  of  the  case,  the.  Lord  Chancellor  appeared  to  have  adverted  to  such 
circumstance  ;  "  but  his  Lordship  "  Mr.  Fonblanque  observes,  "  seems  to  have  rested  his  deci.sion  upon 
general  principles,  and  not  upon  the  particular  circumstances  of  the  case."  Therefore  the  case  may 
be  considered  as  laying  down  the  doctrine  hi  support  of  which  it  is  cited. 


CHAP.  Ktv.  OF  A  LEASE.  373 jj| 

and  B.  doth  covenant  with  A.  that  he  will  not  take  the  pro- 
flta  until  default  of  payment,  or  that  A.  shall  take  the  pro- 
fits 

T.  Jervoue,  Dnrnf.  &East'sT.  R.  229*.  And  whether  the  covenant  is  for  perpetual  renewal,  or  only  for  a 
certain  number  of  renewals,  and  whether  a  fine  is  payable  or  not,  will,  it  is  conceived,  make  no  dif- 
ference. In  short,  in  every  case  the  application  must  be  made,  it  is  presumed,  within  the  time  pre- 
scribed, or  equity  will  render  no  assistance,  except  where  the  delay  in  making  the  application  was 
occasioned  by  fraud  on  the  part  of  the  lessor,  or  "  unavoidable  accident,  or  ignorance,  not  willing," 
on  the  part  of  the  lesseet.  Eaton  v.  Lyon,  3  Ves.  693.  But  even  where  the  delay  has  been  occasioned 
by  accident  or  ignorance  on  the  part  or'  the  lessee,  still,  it  is  conceived,  a  court  of  equity  could  give 
him  no  relief,  unless  it  could  be  done  "  without  injury  to  the  lessor."  See  Eaton  v.  Lyon,  3  Ves.  690. 
[Where  no  injury  is  done  to  the  lessor  by  the  delay,  infancy,  coverture,  insanity,  or  other  legal  dis- 
ability, would,  it  is  conceived,  be  grounds  on  which  the  delay  would  be  excused,  and  a  specific  per- 
formance enforced  notwithstanding  the  delay.] 

It  is  proper  to  observe,  that  there  may  be  other  grounds,  besides  that  of  delay  on  the  part  of 
the  lessee  in  requesting  a  renewal,  on  which  courts  of  equity  may  refuse  to  enforce  a  renewal.  Thus, 
in  the  case  of  The  City  of  London  v.Mitford,  14  Ves.  41,  a  lease  was  granted  for  forty  years,  will* 
a  covenant  on  the  part  of  the  lessor,  within  one  month  next  before  the  expiration  of  the  forty- 
years,  at.  tlie  request  and  expence  of  the  lessees,  to  grant  a  new  lease  for  a  further  term  {of  forty 
years,  at  the  like  rent  and  under  the  same  covenants,  &c.  as  were  contained  in  the  first  lease,  and 
•o  in  like  manner  for  ever  ;  and  the  lessees  covenanted,  that  if  they  should  decline  taking  a  new  lease, 
they  would  not  only  leave  the  premises  in  as  good  repair,  but  would  convey  to  the  lessor,  his  heirs 
and  assigns  certain  lands  and  buildings  lying  between  the  lessor's  premises  and  the  river  Thames. 
The  lessees  neglected  to  apply  for  a  new  lease  within  the  prescribed  period,  but  applied  for  one  soon 
afterwards,  and  filed  a  bill  for  a  renewal ;  but  in  consequence  of  obtaining  a  new  lease  from  one  of 
two  parties  entitled  to  the  property  (she  was  entitled  to  one  moiety  in  fee  and  to  the  other  for  life) 
the  suit  was  not  prosecuted  against  the  other  party.  Upon  the  death,  however,  of  the  party 
who  had  granted  the  new  lease  (and  which  then  determined  as  to  a  moiety,)  application  was  made 
for  a  renewal  to  the  parties  who  were  then  entitled  to  such  moiety,  and  a  bill  filed  against  them 
in  order  to  obtain  such  renewal.  The  Lord  Chancellor,  however,  held  the  lessees  were  not  en- 
titled to  it.  What  were  the  grounds  on  which  his  Lordship  rested  his  decision  does  not  very  clearly 
appear  from  the  report  of  the  case  ;  though  it  may  perhaps  be  collected  that  he  rested  it  upon  the 
circumstance  of  the  lessees  having  altered  the  nature  of  the  property  so  as  to  have  put  it  out  of 
their  power,  had  they  declined  renewing,  to  deliver  up  the  premises  according  to  their  covenant ; 
for  they  had  given  up  part  of  the  ground  to  the  Committee  for  Building  Blackfriars-briilget  and  which 
bad  been  laid  into  the  street  or  highway  leading  to  the  bridge.  His  Lordship  laid  much  stress  upon 
the  circumstance  of  the  lessee's  having  put  it  out  of  their  power  to  perform  their  agreement  about 
delivering  up  the  premises,  and  but  little  upon  the  circumstance  of  their  not  having  applied  for  a 
renewal  within  the  prescribed  time  ;  so  that  the  decision,  it  is  conceived,  must  be  referred  to  the 
former,  and  not  to  the  latter  circumstance  f . 

'  If 

•  In  the  case  of  Rubcry  v.  Jercoise,  1  Durnf.  &  East'*  T.  R.  229,  a  lease  was  granted  for  sixty-one 
years,  with  a  covenant  that  at  any  time  within  one  year  after  the  expiration  of  the  term  of  twenty 
years  of  the  said  term  of  sixty-one  years,  upon  the  request  of  the  lessee,  and  his  paying  a  fine  to  the 
lessors,  they  (the  lessors)  would  execute  another  lease  to  the  lessee  for  the  further  term  of  twenty 
years,  to  commence  from  the  expiration  of  the  term  of  sixty-one  years,  and  so  in  like  manner  after 
the  expiration  of  every  period  of  twenty  years,  during  the  said  term  of  sixty-one  years,  for  the  like 
consideration,  and  upon  the  like  request,  would  execute  another  lease  for  a  further  term  of  twenty 
years,  to  commence  from  the  expiration  of  the  term  last  before  granted.  The  lessee  omitted  to  claim 
a  new  lease  at  the  expiration  of  the  first  and  second  periods  of  twenty  years,  but  he  applied  for  one 
at  the  expiration  of  the  third  period  of  twenty  years ;  but  it  was  held,  that  not  having  applied  for 
a  renewal  and  paid  his  fine  at  the  expiration  of  the  first  and  second  periods,  he  had  lost  his  right  to 
a  renewal  at  the  expiration  of  the  third  period.  This  case,  however,  it  may  be  observed,  was  a  case 
at  law,  and  therefore  may  not  be  considered  as  having  much  weight  upon  the  point  under  consider- 
ation ;  as  courts  of  law  construe  all  covenants  and  agreements  with  a  degree  of  literal  strictness 
which  courts  of  equity  do  not.  It  can  hardly  be  doubted,  however,  but  a  court  of  equity  would 
have  decided  against  the  right  of  renewal. 

t  It  may  be  proper  to  observe,  that  in  leases  of  Irish  property,  containing  covenants  for  renewal, 
the  same  serious  consequence  does  not  in  all  cases  arise  from  the  lessee's  laches  ;  for  by  an  act  passed 
in  the  Irish  Parliament  (Irish  stat.  19  &  20  Geo.  3.  ch.  30.),  it  is  enacted,  that  in  all  cases  of  mere 
neglect  to  renew  on  the  part  of  the  lessee,  and  where  no  fraud  appears  to  have  been  intended,  and 
there  has  been  no  dereliction  on  the  part  of  the  lessee  by  neglecting  or  refusing  to  renew  after  the 
landlord  had  demanded  his  fine  for  renewal,  that  courts  of  equity  shall  relieve  on  an  adequate  com- 
pensation being  made.— In  Ball  and  Beatty's  Reports  there  are  several  cases  on  the  renewal  of  Irish 
leases. 

J  Suppose  an  application  for  a  new  lease  had  been  made  strictly  within  the  period  prescribed, 
would  the  alterations  in  that  case  have  been  a  ground  on  which  to  have  refused  a  renewal  ?  If  they 

would 
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fits  until  default  of  payment;  in  this  case,  howbeit  this  may 

be 

If  a  covenant  for  renewal  is  fraudulently  inserted  by  the  lessee,  a  performance  of  it  would, v 
of  course,  be  refused  by  a  court  of  equity;  and  if,  from  the  nature  of  the  property  or  the  cir- 
cumstances of  the  case,  it  is  clear  that  the  lessor  could  not  have  understood  the  effect  and  ope- 
ration of  such  a  covenant,  a  court  of  equity  will  not  enforce  a  specific  performance  of  it.  Thus, 
where  a  person  possessed  of  a  renewable  church-lease,  entered  into  an  agreement,  when  upon  his 
death-bed,  to  grant  an  under-lease,  with  a  covenant  for  perpetual  renewal  at  a  certain  fixed  rent,  and 
without  fine  ;  the  Court  was  of  opinion,  that  the  lessor  could  not  have  been  aware  of  the  nature  of 
the  agreement  he  had  entered  into,  because  the  fines  to  be  paid  to  the  church  were  likely  continually 
to  increase,  -and  yet  no  fine  or  increased  rent  was  to  be  paid  on  the  renewal  of  the  under-lease ; 
and,  inferring  from  these  circumstances  that  the  lessor  could  not  have  been  aware  of  the  nature  or 
effect  of  the  agreement  he  had  entered  into,  it  was  ordered  to  be  given  up  and  cancelled.  See 
Willan  v.  Willan,  16  Ves.  72. 

Questions  sometimes  arise  as  to  the  extent  of  the  covenant  for  renewal — that  is,  whether  the 
covenant  is  a  covenant  for  perpetual  renewal  or  for  one,  two,  or  more  renewals.  The  question  has 
frequently  arisen,  whether  a  covenant  to  grant  a  further  term,  at  the  same  rent  and  under  and  subject 
to  the  same  covenants  as  in  the  original  lease,  amounts  to  a  covenant  for  perpetual  renewal  ?  and  it 
is  now  settled  (though  there  are  some  old  cases  the  other  way :  Bettesworth  v.  The  Dean  and  Chapter 
of  St.  Paul's,  3  Bro.  P.  C.  389,  and  Bridges  v.  Hitchcock,  1  Bro.  P.  C.  522),  that  it  does  not,  but  is 
only  a  covenant  for  a  single  renewal ;  and  consequently  that  the  words  "  under  and  subject  to  the 
same  covenants,"  do  not  entitle  the  lessee  to  have  a  covenont  for  renewal  inserted  in  the  new  lease. 
See  Tritton  v.  Foote,  2  Bro.  C.  C.  6.16.  Russell  v.  Darwin,  ibid.  639.  Igguldm  v.  May,  9  Ves.  325; 
and  see  Baynham  v.  Guy's  Hospital,  3  Ves.  298,  and  Dowling  v.  Mill,  1  Madd.  C.  C.  541.  In  some 
cases  of  covenants  to  grant  new  leases  "  under  and  subject  to  the  same  covenants,"  &c.  it  has 
been  held,  that  the  lessor  having  treated  the  covenant  as  a  covenant  for  perpetual  renewal  (by 
granting  repeated  renewals)  lie  should  be  bound  by  his  own  construction  of  the  covenant,  and  con- 
sequently bound  to  go  on  renewing.  See  Cooke  v.  Booth,  Cowp.  819,  and,  per  Lord  Hardu-icke, 
Furnival  v.  Crewe,  3  Atk.  83,  and  other  cases.  This  doctrine,  however,  is  now  exploded  ;  and  in  de- 
ciding upon  the  operation  of  such  a  covenant,  the  courts  now  pay  no  attention  to  the  construction  the 
parties  themselves  may  have  put  upon  it,  but  construe  it  according  to  its  own  intrinsic  meaning  and 
import.  See  Baynham  v.  Guifs  Hospital,  3  Ves.  298.  Iggulden  v.  May,  9  Ves.  329,  and  7  East's  T.  K. 
237,  and  2  New  Kep.  449.  Moore  v.  Folcy,  6  Ves.  238. 

The  special  penning,  however,  of  the  covenant  for  renewal  may  shew  that  the  parties  intended 
more  than  a  single  renewal.  Thus,  in  the  case  of  Furnival  v.  Crewe,  3  Atk.  83,  a  lease  was  granted 
for  three  lives,  and  the  lessee  covenanted  within  twelve  months  after  the  death  of  any  of  the  cestuis 
que  vie,  to  pay  a  fine  to  the  lessor  for  adding  a  life  to  the  two  remaining  lives,  and  so  to  continue  the 
renewing  of  the  lease  or  leases,  paying  such  fine  as  aforesaid  for  every  life  so  added  or  renewed  as 
aforesaid  from  time  to  tinde  ;"  and  the  lessor  covenanted,  that,  in  consideration  of  the  fine  to  be  paid 
to  him,  or  his  heirs,  at  Crewe  Hall,  or  at  the  place  where  the  hall  then  stood,  for  adding  one  life  to  the 
remaining  lives  of  the  original  cestuis  que  vie,  to  grant  one  or  more  lease  or  leases,  under  the  same  rents 
and  covenants  as  was  contained  in  the  original  lease,  and  so  to  continue  renewing  snch  lease  or  leases 
FROM  TIME  TO  TIME  "  according  to  the  true  meaning  of  these  presents."  The  question  arose, 
whether  the  covenant,  according  to  the  true  meaning  of  the  lease,  was  a  covenant  for  perpetual 
renewal,  and  Lord  Hardwicke  decided  that  it  was.  His  Lordship  founded  his  opinion  partly  on 
the  expression  "  continue  renewing  the  lease  or  leases,"  and  he  also  noticed  the  circumstance  of  ap- 
pointing the  payment  of  the  fines  for  renewal  at  Crewe  Hall,  or  at  the  place  where  the  hall  then  stood, 
as  a  circumstance  shewing  that  a  perpetual  renewal  must  have  been  intended;  his  Lordship  observ- 
ing, that  he  did  not  imagine  the  lessor  thought  that  Crewe  Hall  would  be  pulledd  own  during  the  lives 
of  the  three  original  cestuis  que  vie. 

In  the  case  of  Moore  v.  Lord  Foley,  6  Ves.  232,  the  lessor  covenanted,  that  when  any  one  of  three 
cestuis  uue  vie  should  die,  then  within  one  year  after  the  death  of  the  one  first  dying,  to  grant  a  new 
lease  for  the  lives  of  the  survivors,  and  the  life  of  a  third  person  to  be  named  by  the  lessee,  and  for 
the  life  of  the  longest  liver  of  them,  at  the  like  rent,  and  under  the  like  covenants  as  were  contained  in 
the  original  lease  ;  and  it  was  agreed  that  in  such  future  lease  it  should  be  covenanted  and  agreed, 
that  as  often  as  any  of  the  three  persons  for  whose  lives  such  new  lease  should  be  made  should  hap- 
pen to  die,  then,  within  one  year  after,  upon  request,  &c.  the  lessor  would  execute  another  lease,  for 
the  lives  of  such  two  of  the  cestuis  que  vie  as  should  be  then  living,  and  for  the  lite  of  such  other 

__  person 

would  not,  then  the  ground  of  the  decision  in  the  case  of  The  City  of  London  v.  Mitford,  may  perhaps 
be  called  in  question.  Had,  indeed,  the  alterations  amounted  to  waste,  and  had  no  act  been  done  by 
the  lessor  which  would  have  amounted  in  equity  to  a  waiver  of  the  forfeiture  incurred  by  such  waste, 
then  the  alterations  might  have  been  a  ground  for  refusing  a  renewal,  even  if  the  renewal  had  been 
duly  applied  for.  Without,  however,  meaning  to  give  a  decided  opinion,  that  the  alterations  did  not 
constitute  a  good  ground  on  which  to  refuse  a  renewal,  the  decision,  it  is  conceived,  may  be  sup- 
ported, on  the  ground,  of  the  lessees'  having  neglected  to  apply  for  a  renewal  within  the  prescribed 
time. 
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be  a  good  covenant,  yet  it  is  no  good  lease  (o).  And  if  the 
mortgagee  covenant  with  the  mortgagor  that  he  will  not  take 
the  profits  of  the  land  until  the  day  of  payment  of  the 
money ;  in  this  case  albeit  the  time  be  certain,  yet  this  is 
no  good  lease,  but  a  covenant  only.  If  one  give  a  bond  for 
the  quiet  holding  of  a  close  for  three  years ;  it  seems  this 
is  no  lease  in  law.  See  the  opinion  of  the  Parliament  for 
bonds  and  covenants  both,  stat.  I^Eliz.  c.  11  (p). 

A  lease  for  years  may  begin  at  a  day  to  come,  as  at 
Michaelmas  next,  or  three  or  ten  years  after,  or  after  the 
death  of  the  lessor  or  of  /.  -S.  and  it  is  as  good  as  where  it 
doth  begin  presently.  But  a  lease  for  life  of  any  thing 
whatsoever,  whether  it  lie  in  livery  or  in  grant,  if  it  be  in 
esse  before,  cannot  begin  at  a  day  to  come.  And  therefore 
if  a  lease  be  made,  habendum  from  Michaelmas  next,  or 
from  the  day  of  the  making  of  it  (</),  or  after  the  death  of 
the  lessor,  or  after  the  death  of  /.  S.  to  the  lessee  for  life ; 
this  lease  is  not  good  (7') :  but  in  case  of  a  lease  of  land 
made  thus,  it  is  sometimes  holpen  by  the  livery  of  seisin. 
For  which  see  Livery  of  Seisin,  chap.  9.  numb.  11.  But  all 
leases  for  years,  whether  they  begin  in  prcsenti,  or  in  fu- 
turo,  must  be  certain,  that  is,  they  must  have  a  certain  be- 
ginning, and  certain  ending,  and  so  the  continuance  of  the 
term  must  be  certain,  otherwise  they  are  not  good.  And 
yet  if  the  years  be  certain,  when  the  lease  is  to  take  effect 
in  interest  or  possession,  it  is  sufficient;  for  until  that  time 
it  may  depend  upon  an  incertainty,  viz.  upon  a  *  possible  *  p.  273. 
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person  as  the  lessee  should  name,  at  the  like  rent,  and  nnder  the  like  provisoes  and  covenants  as  were 
therein  contained ;  and  a  proviso  was  contained  in  the  lease  that  if  any  two  of  such  persons  for 
whose  lives  such  lease  should  be  made,  should  die  within  one  year,  and  before  such  new  lease  was 
made,  then,  within  one  year  from  the  death  of  the  second  cestui  que  vie,  upon  payment,  &c.  to  grant 
a  new  lease  for  the  life  of  the  surviving  cestui  qui  vie  and  of  such  two  other  persons  as  the  lessee 
should  name,  at  the  like  rent  and  under  the  like  covenants  and  conditions  as  were  contained  in  the 
first  term.  Two  of  the  original  cestuis  que  vie  having  died,  a  question  arose  upon  the  construction  of 
the  covenants ;  and  the  Master  of  the  Rolls  held,  that  they  did  not  amount  to  a  covenant  for  perpetual 
renewal,  but  expressed  himself  of  opinion,  that  the  lessee  was  entitled  to  have  a  lease  for  the  remain- 
ing life  and  two  new  ones,  and  to  have  a  renewal  upon  the  death  of  the  old  life,  and  upon  the  death 
of  each  of  such  two  new  ones,  making,  in  all,  four  renewals. — Though  the  words  "  under  the  like 
covenants"  &c.  occurred  in  the  last  noticed  case,  yet  they  were  not  considered  as  sufficient  to  prove 
that  the  intention  was  to  grant  a  perpetual  renewal. 

The  subject  of  covenants  for  renewal  may  be  concluded  by  observing,  that  in  cases  where  courts  of 
equity  wonld  not  enforce  a  specific  performance  of  such  a  covenant,  there  courts  of  law  will  not  give 
damages  for  an  alleged  or  supposed  breach  of  the  covenant ;  courts  of  equity  and  courts  of  law 
putting,  in  fact,  the  same  construction  upqn  such  covenants.  Eaton  v.  Lynn,  3  Vcs.  C92.  Igguldca. 
v.  May,  2  New  Rep.  449.  7  East's  T.  R.  237.  Rubery  v.  Jemoise,  1  Durnf.  &  East's  T.  R.  229. 

(o)  A  covenant  that  A.  B.  may  enjoy  the  lands  for  a  certain  length  of  time,  l>eing,  as  we  have  seen, 
held  to  amount  to  a  lease,  there  seems  no  good  reason  why  a  covenant  that  he  may  take  the  profits  for 
a  certain  period  (which  is  enjoying  the  lands)  should  not  also  amount  to  a  lease ;  or,  in  other  words, 
give  the  covenantee  a  right  at  law  to  the  enjoyment  of  the  lands. — The  covenant  would  certainly 
amount  to  an  equitable  lease.— For  what  words  will  amount  to  a  lease,  sec  supra,  page  266,  note  (b;, 
and  supra,  page  271,  notc(n). 

(p)  This  act  relates  to  bonds  given  by  ecclesiastical  persons,  for  granting  leases  beyond  the  period 
allowed  by  the  act. 

(17)  On  the  authority  of  the  case  of  Pugh  v.  The  Duke  of  Leeds,  a  lease  to  commence  from  the  day 
of  the  making  (or  from  the  day  of  the  date)  is  a  lease  commencing  in  pretenti ;  and  therefore  a  lease 
for  lives,  made  to  commence  from  the  day  of  the  making,  or  from  the  day  of  the  date,  is  good.  See 
supra,  page  270,  note  (a). 

(r)  Would  be  good,  if  it  took  effect  under  the  Statute  of  Uses ;  or  if  there  was  a  prior  existing 
estate  of  freehold  which  was  to  continue  till  the  period  fixed  for  the  commencement  of  the  lease 
for  life,  as  in  that  case  the  lease  wonld  be  a  lease  arising  out  of  the  reversion,  and  consequently  not 
liable  to  objection,  as  an  estate  of  freehold  commencing  in  futuro. 
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contingent  precedent  before  it  begin  in  possession  or  inte- 
rest, or  upon  a  condition  or  limitation  subsequent :  but  in 
case  when  it  is  to  be  reduced  to  a  certainty  upon  a  contin- 
gent precedent,  tbe  contingent  must  happen  in  the  lives  of 
the  parties.     And  albeit  there  appear  no  certainty  of  years 
in  the  lease,  yet  if  by  reference  to  a  certainty  it  may  be 
made  certain  it  is  sufficient :  Id  cerium  est  quod  cerium  reddi 
potest.    As  for  examples,  if  A.,  seised  of  lands  in  fee,  grant  Co.  super  Lit. 
to  B.  that  when  B.  shall  pay  to  A.  twenty  shillings,  that  45- 
from  thenceforth  he  shall  hold  the   land  for  twenty-one  ^4W'  83' 
years,  and  after  B.  doth  pay  the  twenty  shillings ;  in  this  Co.«.  35. 
case,  B.  shall  hare  a  good  lease  for  twenty-one  years  from  1. 155. 
thenceforth  (*).     And  if  A.  grant  to  B.  that  if  his  tenant 
for  life  shall  die,  that  B.  shall  have  the  land  for  ten  years ; 
this  is  a  good  lease.     And  if  one  make  a  lease  for  years 
after  the  death  of  C.,  if  C.  die  within  ten  years ;  this  is  a 
good  lease  if  C.die  within  the  ten  years,  otherwise  not.  But 
if  A.  be  seised  of  land  in  fee,  and  lease  it  to  B.  for  ten  Plow.  270. 
years,  and  it  is  agreed  between  them  that  B.  shall  pay  to  A. 
an  hundred  pounds  at  the  end  of  the  said  ten  years,  and 
that  if  he  do  so  and  shall  pay  the  said  hundred  pounds,  and 
an  hundred  pounds  at  the  end  of  every  ten  years,  that  then 
the  said  Ji.  shall  have  a  perpetual  demise  and  grant  of  the 
premises  from  ten  years  to  ten  years,  continually  following, 
extra  memoriam  hominum,  &c.  in  this  case,  this,  albeit  it  be  Hil.  16  Ja«r. 
a  good  lease  for  the  first  ten  years,  yet  it  is  void  for  all  the  in  tlie  Exche- 
rest  for  incertainty  (<)•     And  if  a  lease  be  made  to  begin  que 
from  the  Nativity  of  Christ,  and  he  doth  not  say  which 
Nativity,  as  next,  &c.  it  is  void  for  incertainty  (M).    And  Plow.  192. 

yet  523- 

(5)  Or  where  a  man  makes  a  lease  from  the  feast  of  St.  Michael  for  so  many  years  as  J.  S.  shall 
name.— If  /.  S.  name  a  certain  term  (in  the  life  of  the  lessor)  it  is  then  a  good  lease  by  matter 
ex  post  facto.  So  it  is  of  all  leases  which  are  to  commence  on  a  condition  precedent.— 6  Co.  35.  b. 

(<)  Quecre,  might  not  this  be  considered  as  a  lease  for  ten  years  certain,  and  for  successive  periods 
of  ten  years  each  for  ever,  upon  the  condition  precedent  of  paying  100/.  at  the  end  of  every  ten 
years? — At  all  events,  it  would  amount,  it  is  conceived,  to  a  covenant  or  agreement  for  renewal 
for  successive  periods  of  ten  years  each,  and  which  would  be  enforced  in  equity.  On  enforcing 
agreements  for  the  renewal  of  leases,  see  last  page  but  two. 

(M)  Though  leases  should  be  certain  as  to  the  time  of  their  commencement,  yet  if  a  lease  is  made  to 
commence  from  its  date,  and  the  date  is  an  impossible  one,  (as  the  30th  of  February)  in  such  a  case 
as  this  the  lease  will  be  considered  as  commencing  from  its  delivery.  See  Bac.  Abr.  tit.  Lease  (L.  1.) 
And  where  a  lease  has  a  correct  date,  but  it  is  not  specified  from  what  period  the  lease  is  to  take 
effect,  there  too  it  is  held,  that  it  shall  take  effect  from  tlic  delivery;  which  will  of  course  be  from 
the  date,  supposing  it  was  delivered  on  the  day  of  the  date.  See  Bac.  Abr.  tit.  Lease  (L.  1.)  If, 
however,  in  a  case  like  the  last,  the  lease  was  a  reversionary  lease,  the  proper  period  from  which  to 
compute  its  commencement  would,  it  is  conceived,  be  the  expiration  or  sooner  determination  of  the 
prior  lease.  Where  a  time  for  the  commencement  of  the  lease  is  mentioned,  as  from  the  first  day  of 
January,  but  without  saying  in  what  year,  or  from  the  Feast  of  theVirgin  Mary,  but  without  saying 
•whether  the  Feast  of  the  Annunciation  or  of  the  Purification,  in  cases  like  these,  it  has  been  held, 
that  the  lease  is  void  from  the  uncertainty  of  the  time  of  its  commencement.  See  Anon,  l  Mod.  180. 
Anon.  Leon.  227.  As,  however,  it  is  a  well  known  rule  in  the  construction  of  deeds,  that  they  shall 
be  interpreted  as  strongly  as  possible  in  favor  of  the  grantee,  there  is  some  reason  to  contend,  that 
leases  (when  made  by  deed)  circumstanced  like  those  in  the  two  last  noticed  cases,  might  be  sup- 
ported;— as  by  holding  the  term  in  the  former  case  to  commence  from  the  first  day  of  January  next 
ensuing  the  date  of  the  lease ;  as  holding  it  to  commence  at  that  time  (unless  in  the  case  of  a  rever- 
sionary lease)  would  be  the  most  beneficial  to  the  lessee.  So  in  the  latter  of  the  two  last  noticed  cases, 
the  lease  might  be  held  to  commence  from  such  of  the  Feasts  of  the  Annunciation  or  Purification 
of  the  Virgin,  as  would  be  most  advantageous  to  the  lessee  ;  and  it  might  be  held  to  commence  at 
the  Feast  which  happened  either  before  or  after  the  date  of  the  lease,  as  would  also  be  most  advan- 
tageous to  the  lessee,  in  case  the  lessor's  estate  authorised  him  to  grant  it  so  as  to  commence  either  at 

one 
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yet  if  a  lease  for  years  be  made  of  land  in  lease  for  life,  to 
have  and  to  hold  from  the  death  of  the  tenant  for  life ;  this 
is  a  good  lease :  so  if  it  he,  to  have  and  to  hold  from  Mi- 
chaelmas next  after  the  death  of  the  tenant  for  life ;  or  from 
Michaelmas  next  after  the  determination  of  the  estate  of 
Co  6  56  the  tenant  for  life  ;  these  are  good  leases.  So  if  there  he 

a  former  lease  in  being  for  life  or  years,  and  another  lease 
for  years  is  made  of  the  land,  to  have  and  to  hold  from  the 
end  of  the  former  estate  by  surrender,  forfeiture,  or  other- 
wise, for  twenty  years;  or  to  have  and  to  hold  from  the 
surrender,  forfeiture,  or  other  determination  of  the  former 
lease,  if  there  be  any,   and  if  there  be  none,  for  twenty 
years;  these  and  such  like  leases  are  good,  and  this  corn- 
Plow.  523.  and  mencement  is  certain  enough  (a;).   And  if  one  make  a  lease 
17  Jac.  B.  R.     to  begin  after  the  death  of  /.  S.  and   to   continue   until  Mi- 
Agreed,  chaelmas,  which  shall  be  in  anno  Domini  1650 ;  this  is  a 

good  lease. 

Lit.  Bro.  sect.        If  a  man  have  a  lease  of  land  for  an  hundred  years,  and 

he  make  a  lease  of  this  land  to  another,  to  have  and  to  hold 

llltt       to  him  for  forty  years  to  begin  after  his  death ;  this  is  a 

Co.  i.  2.  155.     good  lease  for  the  whole  forty  years,   if  there  shall  be  so 

Plow.  510.         many  of  the  hundred  years  to  come  at  the  time  of  the  death 

*?21'          .  .      of  the  lessor.   But  if  the  lessor  [the  lessee  in  the  first  lease 

of  Deeds.8'  "^  is  meantl  Srant  the  lan(1  to  *  another,  to  have  and  to  hold  *  p.  274. 
to  him  for  and  during  all  the  residue  of  the  term  of  an 
hundred  years  that  shall  be  to  come  at  the  time  of  the 
death  of  the  grantor  ;  this  is  void  for  incertainty  (t/).  And 
yet  if  in  this  case  he  grant  all  his  estate,  or  all  his  term,  or 
all  his  interest,  in  the  premises  of  the  deed,  and  then  say, 
to  have  and  to  hold  the  land,  &c.  to  the  grantee  for  all  the 
residue  of  the  term  of  an  hundred  years  that  shall  be  to 
come  at  the  time  of  his  death  ;  by  this  the  whole  estate  and 
interest  of  the  grantor  in  the  land  doth  pass  presently  by 
these  words  in  the  premises  of  the  deed  (z).  And  if  in 

this 


one  time  or  the  other.  If  indeed,  in  the  two  last  noticed  cases,  the  lease  was  a  lease  for  lives,  and 
not  for  a  mere  term  of  years,  and  if  it  could  not  be  supported  in  case  it  was  held  to  commence  from  a 
day  to  come,  on  the  ground  of  its  being  a  lease  to  commence  in  future,  in  that  case,  ut  res  magis 
valeut  gua?/j  periat,  it  should  be  held  to  commence  from  the  first  day  of  Jaiuiurij  last  past,  or  from 
the  Feast  of  the  Annunciation  or  Purification  of  the  Virgin  next  preceding  the  date  of  the  lease. 
— If  the  lease,  in  cases  like  the  two  last  noticed,  was  a  reversionary  lease,  it  might,  it  is 
conceived,  be  held  to  commence  on  the  first  day  of  January,  or  the  Feast  of  the  Annunciation  or 
Purification  of  the  Virgin,  first  happening  either  before  or  after  the  expiration  or  sooner  determina- 
tion of  the  existing  lease,  as  might  best  accord  with  the  interest  of  the  parties. 

(ar)  Where  a  lease  is  made  to  commence  from  the  expiration  of  a  prior  recited  lease,  and  such  re- 
cited lease  does  not  in  fact  exist,  or  is  a  void  one,  it  is  held,  that,  in  a  case  so  circumstanced,  the  new 
lease  shall  commence  presently.  Miller  v.  Mainwamig,  Cro.  Car.  399.  Busstlt  v.  Lewis,  1  Lev.  77  ; 
and  see  Rowe  v.  Huntingtnn,  Vaiigh.  73.  8:),  and  Bac.  Abr.  tit.  Leases,  (L.  1).  But  where  a  rever- 
sionary lease  is  made  to  commence  upon  the  expiration  of  a  prior  lease  which  is  misrecited,  and  the 
misrecited  lease  is  a  valid  one,  there,  generally  speaking,  the  misrecital  is  unimportant,  and  the  new 
lease  will  commence  at  the  time  intended,  viz.  the  expiration  of  the  misrecited  lease.  See  Halsewctt 
v.  Aylexwortk,  2  Roll.  Abr.  55.  Foote  v.  Berkeley,  1  Lev.  234.  I;i  a  rase  where  a  reversionary  lease 
was  granted  to  B.  to  hold  for  twenty-one  years,  after  the  expiration  of  a  prior  term  granted  to  A., 
"  to  begin  and  he  accounted  for  from  t  lie  day  of  the  date  of  these  presents," — these  words  were  rejected,  and 
the  reversionary  lease  held  to  commence  upon  the  expiration  of  the  lease  granted  to  A.  Scamer's 
case,  Godb.  166;  and  see. also  Moore  v.  Musgrove,  Bridgm.  98,  and  Muyn  v.  Beak,  Cro.  Eliz.  61;>. 

(y)  Supposing  an  assignment  of  a  term  of  years  can  be  made  to  commence  in  fnturo,  (see  supra, 
page  79,  note  (I),  )  in  that  case,  the  grant  it  is  presumed  would  be  good  as  an  assignment  of  so  much 
of  the  term  as  was  unexpired  at  the  time  of  the  grantor's  death. 

(z)  See  supra,  page  75,  note  (a),  as  to  the  habendum  enlarging  or  controlling  the  premises. 

E   E 
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this  case  the  lessee  for  an  hundred  years  make  a  lease  of 
the  land,  to  have  and  to  hold  after  his  death  for  an  hun- 
dred years ;  this  will  be  a  good  lease  for  as  many  of  the 
first  hundred  years  as  shall  be  to  come  at  the  time  of  his 
death  (a). 

If  A.  make  a  lease  to  B.  for  ninety  years  to  begin  after  por  justice 
the  death  of  A.  on  condition  to  be  avoided  upon  the  doing  Bridgman. 
of  divers  acts  by  others';  and  afterwards  makes  another 
lease  of  the  land,  habendum  after  the  determination  or  re- 
demption of  the  former  lease  ;  it  seems  this  is  a  good  lease 
and  certain  enough.     But  if  a  lease  be  made  to  A .  for  Co.  4. 153. 
eighty  years  if  he  live  so  long,  and  if  he  die  within  the  said  Dicr,  253. 
term  or  alien  the  premises,  that  then  his  estate  shall  cease; 
and  then  he  doth  further  by  the  same  deed  grant  and  let 
the  premises  for  so  many  years  as  shall  then  remain  unex- 
pired  after  the  death  of  A.  or  alienation  to  B.  for  the  resi- 
due of  the  said  term  of  eighty  years,  if  he  shall  live  so 
long ;  in  this  case,  the  lease  to  B.  is  void ;   for  after  the 
death  of  A.  the  term  is  at  an  end  ;   but  if  he  say  for  the 
residue  of  the  eighty  years,  it  is  otherwise  (/>). 

If  A.  doth  make  a  lease  of  land  to  B.  for  so  many  years  Plow.  273. 
as  B.  hath  in  the  manor  of  Dale,  and  B.  hath  then  a  lease  523.  522. 
for  ten  years  of  the  manor  of  Dale ;  in  this  case,  this  is  a  *•  ^-  B. 6.  N. 
good  lease  for  ten  years.     But  if  A.  make  a  lease  of  land  £0  6'  gV11" 
to  B.  for  so  many  years  as  the  land  B.  hath  in  execution 
shall  be  in  execution ;  this  lease  is  void  for  incertainty. 
And  if  a  lease  be  made  during  the  minority  of  /.  S.  or 
until  /.  S.  shall  come  to  the  age  of  twenty-one  years,  these 
are  good  leases  ;  and  if  /.  S.  die  before  he  come  to  his  full 
age,  the  lease  is  ended.      But  if  a  lease  be  made  to  an- 
other until  a  child  that  is  now  in  its  mother's  belly  shall 
come  to  the  age  of  twenty-one  years;  this  lease  is  not 
good  (c).     And  if  a  lease  be  made  for  so  many  years  as 
/.  S.  shall  name ;  in  this  case,  if  /.  S.  do  name  a  certain 
number  of  years  in  the  life-time  of  the  party  lessor,  this  is 
a  good  lease.     But  if  a  lease  be  made  fqr  so  many  years, 
as  the  executor  of  the  lessor,  or  of  the  lessee  shall  name ; 
this  lease  is  void. 

If  a  man  make  a  lease  for  twenty-one  years,  if  /.  S.  live    Co.  super 
so  long ;  or  if  the  coverture  between  /.  S.  and  D.  S.  shall   Lit-  45. 
so  long  continue ;  or  if  /.  S.  shall  continue  to  be  parson  of  1Jlow-  27- 
Dale  so  long;  these  and  such  like  leases  are  good.     But  if 
*  P.  275.      A.  make  a  lease  to  B.  for  so  many  years  as  A.  *  and  B.,  or 
either  of  them  shall  live,  not  naming  any  certain  number 
of  years  ;  this  cannot  be  a  good  lease  for  years  (rf).    So  if 

the 


(a)  Or  rather,  it  is  presumed,  it  would  be  an  assignment,  as  embracing  the  whole  of  the  lessee's 
interest.    [The  above  case  appears  to  be  the  same  with  the  one  put  just  above,  where  it  is  said  that 
the  grant  is  void  for  uncertainty.] 

(b)  See  supra,  page  271,  note  (g-),  upon  a  case  which  in  substance  appears  similar  to  the  above. 

(c)  As  a  chil  J  iu  venire  sa  mere  is  now  considered  as  a  person  in  case,   (see  Woodford  v.  Thellusson, 
4  Yes.  322.  334,)  it  is  presumed  such  a  lease  would  be  good  ;  for  there  may  be  certainty  or  identity 
of  person    in  such  a  case  as  well  as  in  the  case  of  a  child  actually  born  ;  and  the  lease  it  is  presumed 
would  commence  immediately,  unless  some  other  period  was  fixed  for  its  commencement. 

(rf)  But  it  might,  it  is  conceived,  under  certain  circumstances,  be  good  as  a  lease  for  lives— as  if 
»t  was  made  to  commence  in  ponsession,  and  livery  of  seisin  was  given. 
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Plow.  521. 
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the  parson  of  Dale  make  a  lease  of  his  glebe  for  so  many 
years  as  he  shall  be  parson  there ;  this  is  not  certain,  nei- 
ther can  it  be  made  so  by  any  means.  And  yet  if  a  parson 
shall  make  a  lease  from  three  years  to  three  years  so  long 
as  he  shall  be  parson;  this  is  a  good  lease  for  six  years,  if 
he  continue  parson  so  long,  and  for  the  residue  void  for 
incertainty  (e).  So  if  I  make  another  a  lease  of  land  until 
he  be  promoted  to  a  benefice ;  this  is  no  good  lease  for 
years,  but  void  for  incertaiuty  (/). 

If  I  have  a  rent-charge  of  twenty  pounds  per  annum,  and 
let  it  to  another  until  he  have  levied  an  hundred  pounds  ; 
this  is  a  good  lease  for  five  years.  But  if  I  have  a  piece  of 
land  of  the  value  of  twenty  pounds  per  annum,  and  T  make 
a  lease  of  it  to  another  until  he  shall  levy  out  of  the  profits 
thereof  an  hundred  pounds ;  this  is  no  good  lease  for  years, 
but  void  for  incertainty  (g). 

But  here  note  in  all  these  cases  of  incertain  leases  made  Note, 
with  such  limitations  as  aforesaid,  as  until  such  a  thing  be 
done,  or  so  long  as  such  a  thing  continue,  &c.  that  if  livery 
of  seisin  be  made  upon  them,  they  may  be  good  leases  for 
life  determinable  on  these  contingents,  albeit  they  be  no 
good  leases  for  years  (A). 

And  in  some  special  cases  a  lease  maybe  good  notwith- 
standing some  incertainty  in  the  continuance  of  it,  for  a 
lease  may  cease  for  a  time  and  revive  again,  as  if  tenant  in 
tail  make  a  lease  for  years,  reserving  twenty  shillings,  and 
after  take  a  wife  and  die  without  issue  ;  in  this  case,  as  to 
him  in  reversion  the  lease  is  merely  void,  but  if  he  endow 
the  wife  of  the  tenant  in  tail  of  the  land,  as  to  the  wife  it 
is  revived  again.  So  if  tenant  in  tail  make  a  lease  for  years, 
rendering  rent,  and  die  without  issue,  his  wife  encient  with 
a  son,  and  he  in  reversion  enter,  in  this  case  as  against  him 
the  lease  is  void,  but  after  the  son  is  born  the  lease  is  good 
again  if  it  be  within  the  statute  (i).  So  if  tenant  in  fee- 
simple  take  a  wife,  and  then  make  a  lease  for  years  and 
dieth,  the  wife  is  endowed ;  in  this  case  she  shall  avoid  the 
lease,  but  after  her  decease  the  lease  shall  be  in  force 
again. 

If  a  lease  be  made  for  life,  or  years,  to  A.,  and  after  the   4.  in  respect 
lessor  doth  make  a  lease  for  years  by  word  (A;),  or  in  writing,   of  another 
to  B.  regularly,  this  concurrent  lease  to  B.  is  a  good  lease    l°ase  then  in 
at  least  for  so  many  years  of  the  second  lease  as  shall  be 
to  come  after  the  first  lease  is  determined  according  to  the 
agreement;  as  if  the  first  lease  to  A.  be  for  twenty  years, 
and  the  second  lease  to  B.  be  for  thirty  years,  and  both 

begin 


(e)  See  infra,  page  282,  on  the  subject  of  leases  by  ecclesiastical   persons. 

(/)  In  what  cases  leases  shall  be  void  for  uncertainty,  see  1  Mod.  180.  l  Str.  651.  1  Ld.  Raym. 
737.  Vin.  Abr.  tit.  Estate  (Y.  a.)  As  to  the  commencement  of  a  lease,  see  ante,  page  273,  and  the 
references  in  the  notes  thereto ;  and  with  respect  to  the  certainty  requisite  in  leases,  in  regard 
to  their  beginning,  continuance,  and  ending,  see  2  lil.  Coin.  143.  Bac.  Abr.  Leases  (L.)  Com. 
Dig.  Estates  (G.  8.) 

(g)  See  Co.  Lit.  page  42,  note  (a),  contra. 

(/i)  Not,  it  is  conceived,  where  they  are  expressly  made  for  years..  See  supra,  page  270,  note  (d). 

(i)  See  infra,  page  279,  on  the  subject  of  leases  by  tenants  iu  tail,  made  under  the  stat.  of  32  Hen.  8. 
e.  28. 

(i)  See  supra,  page,  271,  in  note  (n),  as  toparol  leases. 
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begin  at  one  time ;  in  this  case,  the  second  lease  is  good 
fur  the  last  ten  years  (/).  And  yet  the  reversion  will  not 
pass  without  the  attornment  of  the  tenant,  and  therefore  if 
any  rent  be  reserved  on  the  first  lease,  the  second  lessee 
shall  not  hare  it  until  the  first  lessee  doth  attorn  (»<)•  ^ut 
*  P.  27G.  if  the  second  lease  be  for  the  same  or  for  a  less*  time,  as 
if  the  first  lease  be  for  twenty  years,  and  the  second  lease 
be  for  twenty  or  for  ten  years  to  begin  at  the  same  time; 
these  second  leases  are  for  the  most  part  void  (n).  And  Dior,  58.  556. 
yet  herein  a  di  (Terence  is  taken  between  leases  made  by  Plow.  421. 4tt. 
matter  of  record  and  by  deed,  and  leases  that  are  made  by 
word  of  mouth  (o) :  for  if  the  second  lease  be  made  by  fine, 
deed  indented,  or  poll,  albeit  it  be  but  for  the  same,  or  for 
a  lesser  time,  and  albeit  it  be  but  a  lease  of  the  land  itself, 
and  not  of  the  reversion,  yet  it  will  pass  the  rent  reserved 
upon  the  first  lease  if  the  first  lessee  attorn,  arid  so  also  it  will 
do  without  attornment,  where  attornment  is  not  needful. 
But  if  the  second  lease  be  made  by  word  of  mouth  it  is 
otherwise,  for  a  reversion  and  a  rent  in  this  case  will  not 
pass  without  deed,  and  therefore  a  grant  by  word  doth  not 
pass  them.  And  if  the  second  lease  be  by  fine  or  deed  in- 
Estoppel.  dented,  then  also  it  will  work  by  way  of  estoppel  (p~),  both 

against 


(1)  It  would  commence  in  enjoyment,  it  is  presumed,  from  the  determination  of  the  first  lease, thouijh 
such  determination  should  happen  before  the  expiration  of  twenty  years.  Where,  a  second  It-use,  com- 
mencing in  presenti,  is  granted  to  the  same  person  who  holds  under  the  first,  the  acceptance  of  the 
second,  if  it  is  a  good  lease,  will  operate  as  a  surrender  of  the.  first.  See  llromley  v.  Stanley,  4  Burr. 
2210.  But  the  acceptance  of  the  new  lease  will  not  have  this  effect,  supposing  the  new  lease  is  a 
void  one,  or  one  that  the  lessee  cannot  enjoy.. 

(m)  Attornment  now  unnecessary.     See  supra,  pa?e.  253,  note  («). 

(n)  If  the  former  lease  should  determine  by  forfeiture,  or  should  he  surrendered  to  tlie  second  lessee, 
the  second  lease  would  immediately  take  effect  in  possession.  See  below,  in  the  text,  for  further 
information  on  the  subject. 

(o)  Cannot  now  be  made  by  parol  for  more  than  three  years.  See  the  Statute  of  Frauds,  29  Car.  2. 
c.  3. 

(p)  Estoppel  may  be  by  fine,  see  supra,  page  14,  note  (<).  And  in  the  case  of  a  demise  for  years,  a  deed 
indented  or  a  deed  poll  will  operate  as  an  estoppel.  See  Bac.  Abr.  tit.  Leases  (O.)  6  Mod.  258.  2  Ld. 
Raym.  10.il.  3  T.  K.  371.  If  however  it  appears  by  recital  in  the  indenture  or  deed  poll,  that  the  lessor 
had  nothing  in  the  lands,  in  that  case  the  indenture  or  deed  poll  will  not  operate,  by  estoppel.  1  Ld. 
Raym.  729.  Nor  will  there  be  any  estoppel  where  an  interest  actually  passes  by  the  indenture  er  di'cd 
poll.  The  lease  however  will  be  good  so  far  as  respects  the  interest  which  actually  passes  by  such 
indenture  or  deed  poll,  but  not  further.  See  Co.  Litt.  17  b.  The  consequence  of  the  doctrine  of  estoppel 
is — that  if  a  person,  by  indenture  or  deed  poll,  makes  a  lease  for  years,  or  by  fine  makes  either  a 
lease  for  lives  or  for  years  of  lands  in  which  he  has  no  interest,  and  afterwards  purchases  such  lands, 
and  takes  a  conveyance  of  the  legal  estate  to  himself,  the  lease  will  become  yood  and  binJ  the  lands  as 
effectually  in  the  hands  of  the  lessor,  as  if  he  had  been  seized  of  them  when  he  made  the  lease.  So  a 
lease  made,  by  an  heir  apparent,  or  by  a  person  claiming  under  an  executory  devise  or  contingent  re- 
mainder, if  the  heir  becomes  seised,  or  if  the  executory  devise  takes  effect,  or  the  contingent  remainder 
becomes  a  vested  one,  during  the  continuance  of  the  lease,  it  (the  lease)  will  immediately  become  good 
as  against  the  lessor.  And  if  the  lessor,  subsequent  to  the  making  of  the  lease,  sells  or  otherwise  disposes 
of  the  lands,  the  lease  will  bind  them  in  the  hands  of  the  purchaser  or  other  person  claiming  under  the 
lessor.  See  Bac.  Abr.  tit.  Leases  (O).  But  if  the  sale,  &c.  was  made  before  the  lease  and  by  an  instru- 
ment which  would  operate  by  estoppel,  the  lease  would  be  bad  ;  as  the  doctrine  qui  prior  est  tempore  potior 
est  jure  must  prevail  in  such  a  case.  A  lessee  may  be  bound  by  estoppel  as  well  as  a  lessor.  Thus  if  a 
person  accepts  a  lease  by  indenture  of  his  ow  n  lands  and  executes  the  lease,  he  will  be  estopped  at  law  from 
shewing  they  were  his  own  lands;  and  he  will  be  hound  to  pay  the  rent  and  perform  the  covenants. 
Equity  however,  it  is  conceived,  would  relieve  in  such  a  case.  Estoppels  however  must  be  mutual, 
otherwise  neither  party  is  bound  by  them  ;  therefore  if  a  man  takes  a  lease  for  years  of  his  own  lands 
from  an  infant  or  feme  covert  by  indenture,  this  works  no  estoppel  on  either  part,  because  the  infant 
or  feme,  by  reason  of  their  disability  to  contract,  are  not  estopped  ;  therefore  neither  shall  the  lessee 
be  cati.pnc'd.  And  if  a  man  takes  a  lease  of  his  own  lands  from  the  crown,  he  is  not  estopped; 
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Dier,  112. 
Plow.  432. 


Co.  4.  53. 


against  the  lessor  and  against  the  lessee,  so  that  if  the  first 
lease  happen  by  any  means,  as  by  surrender  or  otherwise,  to 
determine  before  it  be  run  out,  then  the  second  lessee  shall 
have  it;  and  if  there  be  any  rent  reserved  upon  the  second 
lease,  the  lessee  must  pay  it  from  the  time  of  the  making 
of  the  lease  (</).    And  therefore  if  one  make  a  lease  of  land 
to  A.  for  ten  years,  and  after  make  a  lease  to  B.  of  the  same 
land  from  Michaelmas  next  for  ten  years,  and   before  Mi- 
chaelmas the  first  lessee  doth  purchase  the  fee-simple,  so 
that  now  by  this  means  his  term  is  drowned ;   in  this  case 
the  second  lease  shall   begin  at  Michaelmas.     So  if  one 
make  a  lease  to  A.  for  twenty  years,  and  A.  make  a  lease  of 
the  land  to  B.  for  two  years,  rendering  rent,  and  after  A. 
makes  a  lease  for  the  rest  of  his  time  to  C.  by  deed  ;    this 
lease,  if  the  lessee  for  two  years  do  attorn,  is  a  good  lease 
of  the  rent  and  reversion  ;  and  so  it  is  also  without  attorn- 
ment,  if  there  be  any  consideration  given  for  it,  for  then  it 
is  also  a  good  lease  for  all  the  rest  of  the  term  after  the  two 
years.     So  if  one  make  a  lease  to  A .  for  twenty  years,  if  he 
live  so  long,  rendering  rent,  and  after  he  doth  make  a  lease 
to  B.  by  indenture  for  eighty  years  to  begin  presently,  or 
grant  the  reversion  to  begin  at  a  day  past,  or  the  like;  iu 
all  these  cases,  if  the  first  lessee  attorn,  the  rent  will  pass 
(r),  but  if  not,  it  will  be  a  good  lease  of  the  land   for  so 
many  of  the  years  as  shall  be  to  come  after  the  first  lease 
ended.     But  if  the  second  lease  be  by  parol  without  a  deed, 
the  reversion,  as  a  reversion,  will  not  pass,  and  the  grant 
will  be  void  if  there  be  nothing  else  to  help  it.      And  in 
cases  where  the  second  lease  is  void,  albeit  the  first  lessee 
surrender  his  estate,  or  his  estate  end  by  a  condition  ;  yet 
the  second  lease  is  not  hereby  made  good.   But  if  the  second 
lease  for  years  after  another  lease  for  life,  or  years,  be 
made  for  money,  so  as  it  may  be  said  to  pass  *  by  way  of     *  P.  277. 
bargain  and  sale  ;  this  may  help  the  matter,  for  in  this  case, 
albeit  it  be  by  word  only  (s),  it  may  pass  the  reversion  and 
the  rent  also :  but  in  most  cases  it  is  good  for  the  remainder 
of  the  term  after  the  first  lease  ended.     And  if  the  second 
lease  be  to  begin  after  the  end  of  the  former  leaso  ;  in  this 
case,  the  former  lease  is  no  impediment  at  all  to  the  validity 
of  the  latter  lease,  but  the  latter  lease  is  good  notwith- 
standing. 

Any  person  whatsoever  of  full  age,  that  hath  any  estate  5.  What  leases 
of  inheritance  in  fee  tail  in  his  own  right,  of  any  lands,  te-  <>r  other  acts, 
nements,  or  hereditaments,  may  at  this  day  without  fine  or  ma>' be  ">ade 
recovery  make  leases  of  such  lands  for  lives,  or  years,  and  tenanUn  tail*: 

such   andwhat  leases 
made  by  sncli 

a  tenant  shall  be  goad  to  bind  the  issue,  or  him  in  remainder,  or  others  after  the  death  of  the  tenant 

in  tail :  and  how  thev  shall  bind. 


Co.  1.  155. 
Plow. 4.">2.  434. 
Hil.  6  Jac. 
Adjudged 
Finch  vers. 
Vaughan. 


Dier,  112. 


Stat.  32  H.  8. 
cap.  28. 
Co.  super  Lit. 
44. 


for  as  the  King  cannot  be  estopped  his  lessee  shall  not.  Bac.  Abr.  tit.  Leases  (O).  Crd.  Eliz.  37. 
For  further  inibrmation  respecting  estoppels,  see  Co.  Lit.  352.  a.  Bac.  Abr.  Leases  (O.)— and  3 
T.  R. 371. 

(<?)  If  the  second  lessee  had  no  notice  of  the  first  lease,  he  ought  not  to  pay  rent  till  his  lease  took 
etiect  in  possession,  or  at  any  rate  only  the  surae  rent  which  he  received  from  the  first  lessee.— A  Court 
ot  Equity  it  is  conceived  would  clearly  relieve  him  in  such  a  case  from  the  payment  of  more. 

(r]  Attormuent  now  unnecessary. 

(*)  Cannot,  as  we  have  before  seen,  be  by  parol  for  more  than  three  years,  and  that  only  where  the 
term  commences  in  possession. 
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such  leases  shall  be  good,  so  as  these  conditions  and  inci- 
dents following,  be  therein  observed  and  kept. 

1.  Such  leases  must  be  by  deed  indented,  and  not  by  deed 
poll,  or  by  parol. 

2.  They  must  be  made  to  begin  from  the  day  of  the  mak-  Co.  5. 6. 
ing  thereof,  or  from  the  making  thereof.      And  therefore  a  Dier,  246. 
lease  made  to  begin  from  Michaelmas  which  shall  be  three 

years  after,  for  twenty-one  years ;  or  a  lease  made  to  begin 
after  the  death  of  the  tenant  in  tail,  for  twenty-one  years,  is 
not  good.  But  if  a  lease  be  made  for  twenty  years  to 
begin  at  Michaelmas  next ;  it  seems  this  is  a  good  lease  (t). 

3.  If  there  be  an  old  lease  in  being  of  the  land,  the  same  Co.  5.  2. 
must  be  surrendered,  or  expired  and  ended  within  a  year 

of  the  time  of  the  making  of  the  new  lease ;  and  this  sur- 
render must  be  absolute  and  not  conditional  (?t) ;  also  it 
must  be  real,  and  not  illusory,  or  in  shew  only.  For  fac- 
tum  non  dicitur  quod  non  pcrscicrat. 

4.  There  must  not  be  a  double  or  concurrent  lease  in  Co.  5.  2. 
being  at  one  time  Or),  as   if  a   lease  for  years  be  made 
according  to  the  statute  ;  he  in  the  reversion  cannot  af- 
terwards expulse  the  lessee  and  make  a  lease  for  life  or 

lives,  or  another  lease  for  years  according  to  the  statute, 
nor  c  converso.     But  if  a  lease  for  years  be  made  to  one,  Spark's  rase, 
and  afterwards  a  lease  for  life  is  made  to  another,  and  a  Trin.  4  Jac. 
letter  of  attorney  is  made  to\  give  livery  of  seisin  upon  the  B>  K< 
lease  for  life,  and  before  the  livery  made  the  first  lease  is 
surrendered ;  in  this  case,  the  second  lease  is  good. 

5.  These  leases  must  not  exceed  three  lives,  or  twenty-  Co.  5.6.- 
one  years  from  the  time  of  the  making  of  them  (»/).     And  Dier>  246. 

therefore 

(t)  From  this  it  would  appear,  that  a  lease  for  years  made  by  tenant  in  tail  under  the  Statute,  need 
only  be  made  to  commence  from  the  making,  or  from  the  day  of  the  making,  where  it  is  a  lease  for  the 
full  period  allowed  by  the  Statute,  namely,  twenty-one  years  ;  and  that  where  it  is  made  for  a  shorter 
period,  that  there  it  may  be  made  to  commence  in  future,  provided  it  will  determine  within  twenty-one 
years  from  the  time  of  making  it : — as  for  instance ;  a  lease  for  eleven  years  may  be  made  to  com- 
mence ten  years  after  the  making  of  it.  It  may  be  well  doubted,  however,  whether  the  Statute 
warrants  'the  granting  of  such  a  lease.  On  the  contrary,  there  seems  to  be  great  reason  to  think, 
that  it  requires  every  lease  (whether  it  may  be  for  the  full  period  allowed  by  the  act,  or  for  a  shorter) 
to  commence  from  the  making,  or  the  day  of  the  making.  The  act  says,  that  leases  under  it 
shall  not  be  good  if  they  exceed  twenty-one  years  "  at  the  most  "  from  the  making  ;  which  seems  to 
mean,  that  if  the  term  was  for  even  less  than  twenty-one  years,  still  it  must  be  computed  from  the 
making  of  the  lease ;  an  opinion  which  appears  to  be  strengthened  by  the  circumstance  of  the  act 
prohibiting  the  granting  of  "  any  leases  "  of  lands  already  in  lease,  unless  the  existing  lease 
is  surrendered,  or  will  end  within  one  year  from  the  granting  of  the  new  one.  The  Legislature 
could  never  mean  to  prohibit  the  granting  of  reversionary  leases  (even  for  a  single  year,  unless  the 
existing  lease  was  within  a  year  of  expiring)  and  yet  allow  the  granting  of  leases  to  commence 
infulun  where  there  happened  to  be  no  existing  lease.  There  is  therefore  great  reason  to  think, 
that  every  lease  by  tenant  in  tail  under  the  Statute  must  commence  from  the  making,  notwithstanding 
the  term  for  which  it  may  be  granted  should  be  less  than  twenty  one-years. 

(•«)  If  the  surrender  became  absolute,-  or  in  other  words  if  there  was  a  complete  extinction  of  the 
old  term  before  the  expiration  of  a  year  from  the  making  of  the  new  one,  the  statute,  it  is  conceived, 
•would  be  sufficiently  complied  with.  The  intention  of  the  act  appears  to  be,  that  leases  under  it 
shall,  at  the  farthest,  commence  in  possession  at  the  expiration  of  a  year  from  the  making.  See 
Wilson  v.  Carter,  2Stra.  1201.  A  lease  granted  to  a  tenant  who  holds  under  an  old  lease  will,  it 
made  to  commence  in  prescnti,  canse  a  merger  of  the  old  lease,  (see.  Bromley  V.Stanley,  4  Burr.  2210, 
and  see  also  Grumball  v.  Roper,  ,3  Barn.  &  Aid.  711)  and  the  new  lease  will  consequently  be  good, 
though  there  should  be  more  than  a  year  to  come  of  the  old  one. 

(or)  There  may  be  a  concurrent  lease,  provided  the  first  is  within  a  year  of  expiring  at  the  time 
of  granting  the  second. 

(y)  For  the  words  of  the  statute  are,  "  to  make  a  lease  for  three  lives,  or  twenty-one  years ;  so 
that  either  one  or  the  other  may  be  made,  but  not  both."  Co.  Lit.  44.  b.  See  further  Bac.  Abr.  tit. 
Leases  (E.)  rule  4. 
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therefore  if  tenant  in  tail  make  a  lease  for  twenty-two  or 
for  forty  years,  or  for  four  lives ;  this  lease  ia  void,  and  that 
not  only  for  the  overplus  of  time  more  than  three  lives  or 
twenty-one  years,  but  for  that  time  of  three  lives  or  twenty- 
one  years  also.  And  it  hath  been  resolved,  that  if  tenant 
in  tail  make  a  lease  for  ninety-nine  years  determinable  upon 
three  lives  ;  that  this  is  not  a  good  lease  (z).  But  if  a  lease 
be  made  by  a  tenant  in  tail  for  a  lesser  time,  as  for  two 
lives,  or  for  twenty  years,  this  is  a  good  lease.  And  if  a 
lease  be  made  for  four  lives,  and  *  it  happen  that  one  of 
the  lives  die  before  the  tenant  in  tail  die  ;  yet  this  accident 
will  not  make  the  lease  good,  but  It  remains  voidable  not- 
withstanding (a). 

6.  These  leases  must  be  of  lands,  tenements,  or  heredi- 
taments manurable  or  corporeal,  which  are  necessary  to  be 
let,  and  whereout  a  rent  by  law  may  be  issuing  and  reserved. 
And  therefore  if  a  tenant  in  tail  make  a  lease  of  such  a  thing 
as  doth  lie  in  grant,  as  an  advowson,  fair,  market,  fran- 
chise, or  the  like,  out  of  which  a  rent  cannot  be  reserved, 
especially  if  it  be  a  lease  for  life ;  this  lease  is  void,  and  that 
albeit  the  thing  have  been  anciently  and  accustomably  let. 
And  a  grant  of  a  rent-charge  therefore  out  of  such  lauds  is 
void.     And  if  tenant  in  tail  make  a  lease  for  three  lives  of 
a  portion  of  tithes  rendering  rent;  this  lease  is  unquestion- 
ably void  (6).     And  so  also  it  seems  it  is  if  it  be  a  lease 
for  twenty-one  years. 

7.  They  must  be  of  such  lands,  or  tenements,  which  have 
been  most  commonly  let  to  farm,  or  occupied  by  the  farm- 
ers thereof  by  the  space  of  twenty  years  next  before  the 
lease  made,  so  as  if  it  have  been  let  for  eleven  years,  at  one 
or  several  times  within  twenty  years  before  the  new  lease 
made,  it  is  sufficient.      And  albeit  the  letting  have  been  by 
copy  of  court  roll  only,  yet  such  a  letting  in  fee,  for  life,  or 
years,  is  a  sufficient  letting,  and  so  also  is  a  letting  at  will 
by  the  common  law.     But  these  lettings  to  farm  must  be 
made  by  such  as  are  seised  of  an  estate  of  inheritance,  for 
if  it  have  been  only  by  guardian  in  chivalry  (c),  tenant  by 
the  curtesy,  in  dower,  or  the  like ;  this  will  not  serve  to 
be  a  letting  within  the  intent  of  the  statute  (rf). 

8.  There 
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(z)  Under  powers  to  lease  contained  in  settlements  and  wills,  it  is  also  held  that  a  power  to  grant 
leases  for  lives  or  for  years,  does  not  authorize  the  granting  of  a  lease  for  years  determinable  on  lives. 
See  supra,  page  270,  note  (a).  And  this  would  appear  to  be  a  sound  doctrine;  for  when  it  is  con- 
sidered that  the  power  only  authorizes  the  doing  of  a  certain,  specific  thing,  it  would  seem  strange  to 
contend  that  something  might  be  done  different  from  that  which  the  power  mentions.  If  any  devi- 
ation could  be  made  from  what  the  power  authorized,  where,  it  may  be  asked,  is  the  line  to  be 
drawn  ? 

(a)  It  would  be  good  as  against  the  party  making  the  lease,  and  voidable  by  the  issue  in  tail. 
Where  it  is  laid  down  in  the  text  that  the  lease  would  be  void,  it  is  to  be  understood  that  it  is  not 
a  lease  agreeable  to  the  statute,  and  not  that  it  is  absolutely  void  ab  initio  and  as  against  every  one ; 
for  as  against  the  party  making  it,  it  is  good. 

(6)  The  act  of  the  5th  Geo.  3.  c.  17.  makes  leases  of  tithes  and  other  incorporeal  hereditaments  by 
ecclesiastical  persons,  whether  such  leases  are  for  lives  or  years,  as  good  as  if  the  leases  were  of 
corporeal  hereditaments,  and  gives  an  action  of  debt  to  the  successor  for  rent,  which  (in  case  of  a 
freehold  lease)  he  could  uot  have  brought  at  the  common  law;  but  the  act  just  noticed  does  not 
provide  for  the  case  of  leases  of  tithes  or  other  incorporeal  hereditaments  by  lay  persons. 

(c)  Guardianship  in  chivalry  abolished  by  the  act  of  the  12th  Car.  2.  c.  24. 

(d)  Upon  the  words  "  usually  or  commonly  demised"  contained  in  powers  in  settlements  and  wills, 
a  more  extensive  construction  is  put.     See  supra,  page  27"0,  note  (a). 
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8.  There    must  be    reserved  upon  such   leases  yearly  Co.  5. 8.  6. 
during  the  same  leases,  due  and  payable  to  the  lessor  aud  6.  37. 
his  heirs  to  whom  the  reversion  shall  appertain,  so  much 
yearly  farm  or  rent,  or  more,  as  hath  been  most  accustom- 
ably  yielded  or  paid  for  the  lands,  &c.  within  twenty  years 
next  before  such  lease  made.     And  therefore  if  the  rent  be 
reserved  but  for  part  of  the  time  of  the  new  lease,  this  lease 
is  void.     And  if  the  tenant  in  tail  have  twenty  acres  of  land 
that  have  been  accustomably  let,  and  he  make  a  lease  of 
these  twenty  acres,  and  of  one  acre  more  which  hath  not 
been  accustomably  let,  reserving  the  usual  yearly  rent,  and 
so  much  more  as  to  exceed  the  value  of  the  other  acre  ;  this 
is  not  a  good  lease  by  the  statute.     So  if  the  tenant  in  tail 
of  two  farms,  the  one  at  twenty  pounds  rent,  the  other  at 
ten  pounds  rent,  and  ho  make  a  lease  of  both  these  farms 
together,  at  thirty  pounds  rent;  this  is  not  a  good  lease 
within  the  statute  (e).     Hut  if  besides  the  annual  rent  there  ^0  6  «j7  n)8 
have  been  formerly  reserved  things  not  annual,  as  heriots,  Trin.  s  Jac. 
fines,  or  other  profit  upon  the  death  of  the  farmers,  or  profit  B.  R- 
out  of  another's  soil,  as  pasturage  for  a  colt,  &c.  if  upon  the  Adjudged. 
*  P.  279.     new  lease  the  yearly  rent  be  reserved,  albeit  these*  colla-  Adjudged 

tend  reservations  be  omitted,  yet  these  leases  are  good  (/).  Trin.  IB  Jac. 
And  so  also  if  there   be  more  rent  reserved  upon  the  new   B.  It. 
lease  than  the  rent  that  hath  been  anciently  paid,  the  lease  is  Co- 5>  6> 
good  notwithstanding.     And  yet  if  tenant  in  tail  of  land 
let  a  part  of  it  that  hath  been  accustomably  let,  and  reserve 
the  rent  pro  rata,  or  more  than  after  the  rate;  this  is  not  a 
good  lease  (</).     And  yet  if  two  coparceners  have  twenty 

acres 

(e)  This  seems  a  narrow  construction  of  tlie  statute.  If,  however,  two  or  more  farms  are  demised 
by  tiic  same  lease,  reserving  the  ancient  rents  scpnrnidy,  there  the  lease  will  be  good.  Sec  Knight's 
case,  5  Kep.  54  (b).  In  reserving  rent  upon  leases  under  the  statute,  the  amount  of  the  rent  should 
be  specified— to  reserve  "  the  rent  usually  paid  during  the  last  twenty  years,"  would  not  do.  See 
Oi-by  v.  Mohun,  2  Vern.  531  : — though  quart;  might  it  not  be  shewn  what  rent  had  been  usually  paid 
during  the  last  twenty  years  ;  and  if  it  was  so  shewn,  would  not  the  reservation  be  good,  on  the 
ground,  id  certain  est  quod  cerium  redi  potest?  See  supra,  page  270,  note  (a). 

(/)  Though  the  act  speaks  of  reserving  as  much  or  more  yearly  rent,  yet  the  intention  of  the  act 
appears  to  be,  that  the  rent  reserved  by  new  leases  should  be  as  beneficial  as  the  rent  usually  paid 
during  the  preceding  twenty  years  ;  and  consequently  if  heriots  or  other  things  of  a  casual  nature 
had  been  usually  paid  during  the  last  twenty  years,  they  ought,  it  is  apprehended,  to  be  reserved 
upon  the  new  leases :  And  if  the  tenant  for  the  last  twenty  years  has  usually  paid  taxes,  made  re- 
pairs, <Sce.  the  new  lease,  it  is  conceived,  should  throw  these  burthens  upon  the  tenant,  or  an  equi- 
valent for  them.  See  Goodtitle  v.  Funvcan,  Doug.  5,44. 

(#•)  The.  statute  requires  as  ranch  or  more  yearly  rent  to  be  reserved  as  has  been  most  commonly  paid 
during  the  last  twenty  years.  If  ten  pounds  a  year  has  been  most  commonly  paid  for  certain  hinds 
during  the  last  twenty  years,  there  does  not  appear  to  be  any  good  reason  why  a  lease  of  half  the  lands 
at  a  rer.t  of  5i.  should  not  be  good  ;  assuming  that  the  other  half  is  clearly  not  more  valuable  than  the  half 
which  is  demised.  The  issue  in  tail  would  be  put  to  no  trouble  or  expence  in  such  a  case,  as  he  might  be 
where  lands  before  demised  and  others  are  demised  at  one  rent ;  in  which  case  he  might  be  put  to  the  trou- 
ble and  expence  of  an  apportionment ;  which  may  be  a  good  reason  for  holding  (as  is  the  case),  that  a 
lease  under  a  power  is  not  good.  But  in  the  case  under  consideration  he  would  be  put  to  no  such 
trouble  or  expence ;  and  there  seems  nothing  in  the  act  to  prevent  a  tenant  from  shewing,  that  half 
of  the  rent  for  half  of  the  land  was  as  much  as  had  been  usually  paid  for  such  half  during  the  last 
twenty  years  ;  for  there  appears  to  be  no  reason  (with  reference  to  the  operation  of  the  statute) 
why  an  old  rent  may  not  he  considered  to  issue,  as  to  one  part  of  it  out  of  one  part  of  the  lands, 
and  as  to  another  part  of  it  out  of  another  part  of  them.  It  will  be  proper,  however,  to  observe,  in 
opposition  to  this  reasoning,  that  the  doctrine,  that  part  of  the  lands  comprised  in  the  old  lease 
cannot  be  let  at  an  apportioned  rent,  was  considered  so  well  settled,  that  in  order  to  alter  it,  so  far  as 
respected  ecclesiastical  possessions,  the  act  of  the  39  &  40  Geo.  3.  was  passed  ;— an  act  which  will  be 
more  fully  noticed  when  we  come  to  the  subject  of  leases  by  ecclesiastical  persons.  Where  a  tenant 
in  tail  wishes  to  let  lands  in  distinct  parts,  which  have  before  been  let  altogether,  the  effect  of  the 
doctrine  above  noticed  may  be  avoided,  by  granting  a  lease  of  the  whole  of  the  lands,  at  one  rent 
for  the  whole  ;  and  then  for  the  lessee  to  assign  the  parts,  at  apportioned  rents,  to  the  parties  for 

whom 
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acres  of  land  of  equal  value  between  them  in  tail,  and  these 
have  been  usually  let,  and  they  make  partition  of  these 
lands,  so  as  each  of  them  hath  ten  acres ;  in  this  case  they 
may  make  leases  of  their  several  parts,  reserving  the  half 
of  the  accustomable  rent.  And  if  upon  the  old  lease  the 
rent  were  payable  at  four  days  in  the  year,  and  by  the  new 
lease  it  is  reserved  to  be  paid  at  one  day: ;  this  is  not  a  good 
lease  (/*).  But  if  the  rent  upon  tbe  old  lease  be  payable  in 
gold,  and  the  new  rent  be  payable  in  silver;  it  seems  the 
lease  is  not  good  (i).  And  if  a  tenant  in  tail  be  of  a  manor, 
that  hath  been  usually  demised  for  ten  pounds  rent,  and 
after  a  tenancy  escheat,  and  then  he  doth  make  a  lease  of 
the  manor,  rendering  ten  pounds  rent  by  the  year:  in  this 
case,  this  is  a  good  lease ;  but  if  the  lessor  purchase  a  te- 
nancy, then  it  seems  it  is  otherwise  (A). 

9.  Such  leases  must  not  be  without  impeachment  of  waste.  Waste. 
And  therefore  if  tenant  in  tail  make  a  lease  of  his  land  en- 
tailed without  impeachment  of  waste  ;  this  lease  is  void  (I). 

And  if  a  lease  be  made  for  life,  the  remainder  for  life,  &c. 
this  is  not  a  good  lease ;  for  in  this  case,  during  the  remain- 
ders, the  tenant  for  life  cannot  be  punished  for  waste  done. 
But  if  such  a  tenant  of  land  make  a  lease  of  it  to  f.  S.  for 
the  lives  of  three  others;  this  is  a  good  lease,  albeit  it  may 
afterwards  become  an  occupancy. 

10.  Such  leases  must  not  be  against  any  special  Act  of 
Parliament.      And  therefore  if  a  woman  that  is  tenant  in 
tail  of  the  gift  of  her  deceased  husband,  or  of  any  of  his 
ancestors,  while  she  is  sole,  or  after  with  another  husband, 
make  any  such  lease  warranted  by  this  statute  ;  yet  this 
lease  is  not  good  (in). 

11.  They  must  have  all  due  ceremonies  and  circumstances 
for  the  perfection  of  them,  as  other  such  like  leases  have, 
as  livery  of  seisin,  and  the  like,  where  they  are  needful  (n). 

And 

whom  such  parts  are  respectively  intended,  or  to  declare  trusts  of  such  parts  in  their  favour.  There 
may,  however,  be  some  objection  to  this  plan,  as  each  part  would  be  liable  to  be  distrained  upon 
for  the  whole  rent.  Equity  however,  if  any  party  was  compelled  to  pay  more  than  his  own  part  of 
the  rent,  would  direct  a  contribution  from  the  others ;  though,  to  prevent  the  necessity  of  any  appli- 
cation to  equity  it  would  be  proper  for  the  parties  to  give  each  other  mutual  powers  of  distress,  in 
case  any  of  them  should  be  compelled  to  pay  more  than  his  apportioned  share  of  the  rent :  and  the 
lessor  himself  might  covenant  only  to  require  payment  from  each  of  the  parties  of  his  apportioned 
part.  This  would  bind  him,  though  not  the  issue  in  tail.  It  may  be  proper  to  observe,  that  if  lands 
affected  by  the  statute  have  usually  been  let,  reserving  a  rent  of  5s.  an  acre,  and  such  lands  are 
let  with  others,  reserving  a  rent,  for  the  whole,  of  5s.  an  acre,  the  lease  will  be  good.  On  the 

subject  of  reserving  rent  upon  leases  under  powers,  see  supra,  page  270,  note  (a). 

(/t)  The  statute,  it  may  be  observed,  does  not  require  that  the  rent  shall  be  reserved  in  the  same 
way  or  at  the  same  times  upon  a  new  lease  as  it  had  been  reserved  upon  the  old  one,  but  merely 

that  as  much  or  more  yearly  rent  shall  be  reserved  as  has  been  most  commonly  paid  for  the  last 

twenty  years.     Rent,  however,  clearly  cannot  be  reserved  in  advance. 

(t)  The  statute  seems  only  to  require  that  a  rent  equally  beneficial  with  the  one  usually  paid  during 

the  preceding  twenty  years  should   be  reserved;  consequently,  such  a _ construction  of  the  act  as 

requires  the  rent  to  be  paid  in  the  same  denomination  of  money  or  other  thing  appears  to  be  a  very 

narrow  and  confined  construction  of  it. 
(fc)  Quaere  of  this,  unless  the  case  was  so  circumstanced  that  the  tenancy  could  not  be  considered 

as  a  part  of  the  manor. 

(I)  Where  it  is  said  that  the  lease  is  void,  all  that  is  to  be  understood  is,  that  it  is  not  warranted 

by  the  statute ;  for  it  is  clearly  good  as  against  the  party  granting  it,  and  only  voidable,  and  not 

void,  as  against  the  issue  in  tail. 
(m)  See  supra,  page  27,  note  (<y),  on  the   subject  of  women  seised  in  tail  of  the  gift*  of   their 

husbands.  ^ 

•     (n)  These  leases  for  lives  are  not  like  leases  for  lives  tinder  a  power  operating  under  the  statute  of 

Uses,   and  therefore  may  be  made  by  feofiineut,  with  livery,  kase  and  release,  bargain  and  sale 

enrolled,  cS;c. 
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And  then  only  when  leases  have  these  conditions,  and  are  Co.  7. 7.  8. 34. 
made  according  to  these  provisions,   are  they  said  to  be  Vier,J.  8.  ^ 
within  this  statute  of  32  H.  8.  and  such  only  as  do  bind  the  JJJJJj11^ 
tenant  in  tail  himself,  and  the  issue  in  tail;  for  otherwise  if  piov^  435, 
it  be  not  warranted  by  this  statute,  albeit  it  will  bind  the 
tenant  in  tail  himself  that  made  it,  yet  it  will  not  bind  his 
issue ;  but  as  to  him  it  will  be  void,  or  voidable  at  the  least : 
for  if  tenant  in  tail  of  land  make  a  lease  of  it  for  an  hundred 
years  without  any  rent  reserved  thereupon ;  this  lease  as  to 
the  issue  in  tail  is  void  (o) :    but  if  he  make  a  lease  of  his  Plow.  436. 
*  P.  280.      land  for  an  hundred  years  *  rendering  rent,  and  have  issue 
and  die ;  in  this  case  the  lease  is  only  voidable  by  the  issue 

Acceptance,  at  his  pleasure ;  and  therefore  if  the  issue  accept  the  rent 
after  the  death  of  the  tenant  in  tail,  by  this  means  the  lease 
is  affirmed  and  become  good  (p).  But  howsoever  the  lease 
be  made,  it  will  not  bind  them  that  comes  in  of  a  remainder 
over,  nor  him  that  is  the  donor.  And  therefore  if  a  tenant 
in  tail  make  a  lease  warranted  by  the  statute,  and  after  die 
without  issue,  so  that  the  land  doth  remain  over  to  another, 
or  revert  to  the  donor ;  in  these  cases  neither  he  in  the  re- 
mainder, nor  the  donor  shall  be  bound  by  this  lease,  for  as 
to  them  the  lease  is  void  (q).  And  yet  by  a  common  reco- 
very the  tenant  in  tail  may  make  leases  of,  or  lay  charges 
upon  the  land  to  bind  the  donor  and  him  in  remainder  also. 
But  otherwise  it  is  of  a  fine ;  for  if  tenant  in  tail  make  a 
lease  for  years  by  fine,  this  will  nor  bar  the  donor,  nor  the 
remainder  in  any  case  where  it  is  in  a  stranger  (r).  -  And 
yet  if  the  remainder  be  in  the  tenant  in  tail  himself,  and 
he  make  a  lease  for  years  by  deed  according  to  the  statute 
or  by  fine;  this  lease  is  good,  and  shall  bind  his  own 
remainder  (s). 

6.  What  leases      The  husband  may  at  this  day  without  fine  or  recovery  Star..  32  H.  8. 

or  other  acts,  make  caP'  28> 

may  be  made 

or  done  by  the  hushand  with  the  lands  he  hath  in  fee-simple,  or  fee-tail,  in  the  right  of  his  wife,  or 

jointly  with  her  j  and  what  leases  made  by  him  of  such  lands  are  good  :  or  not :   and  how. 

(o)  Quere,  if  not  only  voidable? 

(p)  That  is,  good  as  against  himself,  but  not  as  against  his  issue  in  tail ;  but  if  the  estate  tail  failed 
•with  him  and  he  had  the  immediate  reversion  in  fee,  then  the  lease  would  be  good,  not  only  as 
against  himself  but  also  against  his  heir  at  law  or  devisee. 

(q)  It  would  appear  to  be  a  narrow  construction  of  the  act,  to  hold,  that  it  does  not  bind  the 
•emamder-man  or  reversioner.  The  preamble  to  the  act  clearly  shews  the  object  of  the  act  to  have 

en,  to  give  security  to  leases  granted  by  tenants  in  taiL    The  enacting  part,    it  is  true,  does  not 

expressly  mention  remainder-men  or  reversioners.    It  only  says,  that  leases  by  tenants  in  tail,  &c. 

shall  be  good  against  the  lessors,   their  heirs  and  successors,  in  like  manner  as  they  would  have  been 

h  lessors  had  been  seized  in  fee.    A  remainder-man  or  reversioner,  it  is  true,  is  not,  as  such, 

:ir  or  successor;  but  as  the  preamble  shews  that  it  was  the  intention  of  the  act  to  secure  the 

rests  of  lessees  against  "  such  persons  as  have  interests  in  the  lands  after  the  deaths  of  the 

ssors  (and  remainder-men  and  reversioners  may  properly  enough  be  considered  as  such),  it 
•would  not  seem  to  be  putting  a  strained  construction  on  a  remedial  act,  to  hold  that  it  extended  to 
remainder-men  and  reversioners. 

(r)  It  the  fine  is  with  proclamations,  it  may  work  a  bar  by  non-claim. 

.t  may  be  proper  to  observe,   that  the  act  prohibits  the  granting  of  leases  of  reversions  of 
any  lands,  &c.     It  must  therefore  be  clear,  that  it  is  only  tenant  in  tail  in  possession  who  can  make 

lease  authorized  by  the  statute  ;  consequently  if  tenant  for  life  in  possession  and  the  remainder- 
man m  tail  join  in  making  a  lease,  such  lease,  it  is  conceived,  will  not  be  a  lease  within  the 
statute.  For  further  information  as  to  the  doctrine  of  leases  by  tenant  in  tail,  see  Bac.  Abr.  tit. 
Leases  (D).  under  the  three  following  heads.— 1st.  What  leases  tenant  in  tail  might  have  made  by  the 
common  law.— 2d.  What  leases  he  may  make  to  bind  his  issue,  since  the  statute  38  Hen.  8.  c.  28. 
—3d.  In  what  cases  the  issue  in  tail  or  strangers  shall  be  bound  by  voidable  leases  made  by  tenant 
111  tail :— and  further  in  Viu.  Abr.  tit.  Estate  (1.  a.  2.)  Com.  Dig.  Estates  (B.  32). 
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make  leases  of  the  lands,  tenements,  or  hereditaments, 
v/hereof  he  hath  any  estate  of  inheritance  in  fee  simple,  or 
fee  tail,  in  the  right  of  his  wife,  or  jointly  with  his  wife, 
made  before  or  after  the  coverture ;  so  as  there  be  in  such 
leases  observed  the  eleven  conditions  or  limitations  before 
required  in  the  leases  made  by  tenant  in  tail ;  and  so  that 
the  wife  do  join  in  the  same  deed,  and  be  made  party  there- 
unto, and  do  seal  and  deliver  the  same  deed  herself  in  per- 
son. For  if  a  man  and  his  wife  make  a  letter  of  attorney  to 
another  to  deliver  the  lease  upon  the  land ;  this  lease  is  not 
a  good  lease  from  the  wife  warranted  hy  the  statute.  And 
yet  then  as  in  other  like  cases  of  leases  not  warranted  by 
this  statute,  it  is  a  good  lease  against  the  husband.  And 
when  the  lease  is  such  a  lease  as  is  warranted  by  the  star 
tute,  it  doth  bind  the  husband  and  wife  both,  and  the  heirs 
of  the  wife :  but  if  it  be  an  estate  tail,  it  doth  not  bind  the 
donor  nor  him  in  remainder. 

If  the  husband  and  wife  at  the  common  law  had  joined 
in  a  lease  of  her  land  without  rendering  of  rent ;  this  lease 
had  been  void  as  against  the  wife,  and  so  is  the  law  still. 

If  the  husband  at  the  common  law  had  been  seised  of 
land  in  the  right  of  his  wife,  and  he  had  made  a  lease  for 
years  rendering  rent  and  died  ;  this  lease  had  been  void 
[query'voidable]  and  so  is  the  law  still. 

If  the  husband  and  wife  at  the  common  law  had  made  a 
lease  by  word  rendering  rent;  this  lease  had  been  void  as 
against  the  wife ;  and  so  is  the  law  still. 

*  The  husband  and  wife  together  may,  by  fine  or  re-  *  p.  281. 
covery,  make  what  leases  they  will  of  her  land,  or  charge  it 
for  what  time  they  will ;  and  such  leases  and  charges  will 
be  good  against  the  husband  and  wife  both  and  their  heirs 
also.  But  if  the  husband  alone  do  levy  any  fine  of  his  wife's 
land,  and  thereby  make  any  estate  whatsoever;  this  will 
not  bind  the  wife  after  the  husband's  death,  but  she  may 
avoid  it  (<).  And  if  the  husband  and  wife  make  a  lease  of 
her  land  rendering  rent  to  them  and  the  heirs  of  the  wife ; 
(as  in  such  leases  it  ought  to  be ; )  in  this  case,  the  husband 
cannot  by  fine  or  otherwise,  grant  or  discharge  this  rent 
longer  than  during  coverture,  unless  the  wife  join  in  the  fine, 
but  the  rent  shall  descend,  remain  or  revert,  in  such  sort 
and  manner  as  the  land  should  have  done  (u). 

Bishops, 


(0  This  is  not  to  be  understood  of  her  leaseholds  for  years,  which  the  husband  may  alienate  as  he 
pleases  ;  and  he  may  grant  an  under-lease  of  them  ;  and  if  he  grants  such  under-Jease,  to  commence 
even  after  his  death,  it  will  be  good  against  the  surviving  wife.  Com.  Dig.  tit.  Bar.  &  Fern.  (E.  2). 
1  Cro.  Eliz.  287.  And  wherever  he  can  alienate  or  underlet  his  wife's  leasehold  by  an  actual  assign- 
ment or  lease,  a  contract  or  agreement  for  a  lease  will  bind  them  in  equity.  And  in  the  case  of  equi- 
table terms  of  years  belonging  to  a  married  woman,  it  is  held,  that  the  husband  may  alienate  them, 
and  that  his  wife  is  not  entitled  to  a  settlement  out  of  them  as  out  of  other  equitable  property. 
See  Mar.  Set.  page  345.  Where  a  husband,  however,  has  agreed  for  a  valuable  consideration  to  settle 
his  wife's  leasehold  for  years,  there  he  can  make  no  valid  disposition  of  it  except  to  a  purchaser  for 
a  valuable  consideration  without  notice  and  who  gets  the  legal  estate.  If  a  husband  makes  a  lease 
of  his  wife's  freehold  lands,  such  a  lease  is  not  absolutely  void  on  the  husband's  death  but  voidable 
only  by  the  entry  of  the  wife.  See  Jordan  v.  Jl'ikes,  Cro.  Jac.  332.  &  Hob.  5. 

(u)  Sec  more  fully  as  to  leases  by  husband  and  wife  by  the  common  law  or  by  statute  32  Hen.  8., 
in  Bac.  Ab.  tit.  Leases  (C.)  Com.  Dig.  tit.  Baron  &  Fcme(G.  3).  1  Wood  6b8,  u.  2.  to  13th  edit. 
Co.  Lit.  44,  a.  and  Vin.  Abr.  tit.  Baron  &  Feme(E.  a.  10). 
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7.  What  leases  Bishopg,  with  the  confirmation  of  the  Dean  and  Chapter, 
er  other  acts,  Parsons  or  Vicars,  with  the  consent  of  their  Patrons  and 
Bishops,  or  Ordinaries,  Archdeacons,  Prebends,  and  such  as  are  in  the 
other  spiritual  nature  of  Prebends,  as  Precentors,  Chaunters,  Treasurers, 
Chancellors,  and  such  like,  also  Masters  and  Governors  and 
Fellows  of  any  colleges  or  houses,  (by  v/hat  name  soever 
called)  Deans  and  Chapters,  Masters  or  Guardians  of  -any 
hospital  and  their  brethren,  or  any  other  body  politic,  spi- 
"tual  an^  ecclesiastical  (Concurrcntilms  his  quce  in  jure  re- 
(juiruntur)  might  by  the  ancient  common  law  have  made 
leases  for  lives  or  years,  or  any  other  estates  of  their  spiri- 
{ua|  or  ecclesiastical  living  for  any  time  without  stint  or  li- 
mitation  (*)•  And  at  this  daJ  th®  Bishops,  and  the  rest  of 
cessors  and  the  said  spiritual  persons,  except  Parsons  and  Vicars,  may 
others  :  01  not.  make  leases  of  their  spiritual  livings  for  three  lives,  or 
twenty-one  years,  and  such  leases  will  bo  good  both  against 
themselves  and  their  successors.  But  such  persons  may 
not  make  leases  or  estates  for  any  longer  time  than  for  three 
lives  or  twenty-one  years,  and  if  they  do,  albeit  it  bo  by 
fine  or  recovery,  or  it  be  confirmed  by  the  Dean  and  Chap- 
ter, &c.  yet  it  is  void  as  against  the  successor  (?/).  Neither 
•will  the  leases  made  by  such  persons  for  three  lives  or 
twenty-one  years  be  good,  unless  they  have  certain  condi- 
tions and  properties  required  in  them.  These  things  there- 
fore are  necessarily  required  to  he  observed  in  the  making 
of  such  leases  :  1.  That  they  hate  the  effect  of  all  tho  qua- 
lities or  properties  before  mentioned  and  required  by  the 
statute  of  32  //.  8.  in  the  lease  made  by  the  tenant  in  tail, 
and  be  made  after  that  pattern,  viz.  That  they  be  by  deed 
indented.  2.  That  they  do  begin  from  the  time  of  the 
making  of  them  (z).  3.  and  4.  That  the  old  lease  be  sur- 
rendered  (a),  and  there  be  not  a  concurrent  lease  (save  in 
case  of  a  Bishop).  And  therefore  if  any  such  person  make 
a  lease  for  twenty-one  years  to  one,  and  then  make  a  lease 
for  three  lives  to  another  ;  this  second  lease  is  void  (6).  And 
yet  if  a  Bishop  make  a  lease  for  twenty-one  years  to  one 
man,  and  then  within  a  year  after  make  another  lease  to 
*  P.  282.  another  for  *  twenty-one  years  to  begin  from  the  making 
•  of  it,  this,  so  as  it  be  confirmed  by  Dean  and  Chapter  is  re- 
solved to  be  a  good  lease  (c).  5.  That  they  do  not  exceed 

three 
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(x}  On  the  subject  of  leases  by  lay  corporations,  see  supra,  page  267,  note  (A). 

(y)  Houses  in  corporations  or  market-towns  may  be  let  for  forty  years,  at  the  accustomed  yearly 
rent  or  more,  provided  they  be  not  the  mansion-houses  of  the  lessors,  nor  have  above  ten  acres  of 
ground  belonging  to  them,  and  provided  the  lessee  be  bound  to  keep  them  in  repair.  See  the  act 
of  the  14th  Ellz.  c.  1 1.  [By  virtue  of  this  act,  such  houses,  &c.  may  be  exchanged  for  lauds  of  equal 
value  ;  and  see  the  act  of  the  55th  Geo.  3.  c.  147,  as  to  exchanging  parsonage  houses,  glebe 
lands,  &c.]  v 

(z)  They  must  not  be  made,  it  is  presumed,  without  impeachment  of  waste. 

(a)  Or  be  within  three  years  of  expiring. 

(b)  Not  if  the  old  lease  is  within  three  years  of  expiring.    See  the  preceding  note. 

(c)  See  Fox  v.  Collyer,  l  Anders.  65.      Mo.  107,  pi.  251.     On  the  authority  of  this  case,  arch- 
bishops and  bishops  grant  concurrent  leases  with  confirmation  by  dean  and  chapter.     Great  doubt, 
however,  may  be  well  entertained  of  the  soundness  of  the  decision  in  Fox  \.  Collyer,    and  conse- 
quently of  the  legality  of  the  practice  of  grantinsr  concurrent  leases. — The  Editor  begs  to  refer  to 
Mr.  Sugden's  able  reasoning  upon  this  subject,  in  his  Treatise  on  Powers,  2d  edit,  page  593. 
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three  lives  or  twenty-one  years,  but  they  may  be  for  a  less 
time.  6.  That  they  be  of  lands  or  tenements  manurablo  or 
corporeal  (d).  7.  That  they  be  made  of  lands  that  have 
been  commonly  let  to  farm  by  the  space  of  twenty  years 
before  (e).  8.  That  there  be  reserved  upon  them  the  an- 
cient and  accustomed  rent  payable  to  the  lessor  and  his 
successors  during  the  time  (/).  9.  That  they  be  not  made 
without  impeachment  of  waste.  10.  That  there  be  livery 
Co. 11. 66. 5.3.  of  seisin  upon  them,  £c.  where  it  is  requisite.  11.  If  the 
lease  be  made  according  to  the  exception  of  the  statute  of 
1  Eliz.  and  13  Eliz.  and  not  warranted  by  the  statute  of  32 
H.  8.  as  in  the  case  of  a  concurrent  lease,  and  it  be  made 
by  a  Bishop,  or  any  sole  corporation,  it  must  be  confirmed 
by  the  Deans  aad  Chapters,  or  others,  that  have  interest  ($r). 
And  if  a  Parson,  or  Vicar,  make  a  lease,  it  is  not  good  but 
during  the  Parson  or  Vicar's  residence  according  to  the  sta- 
tute of  13  Eliz.  ch.  20.  and  in  this  case  their  needs  no  con- 
firmation 


(a)  Tiie  act  of  the  5th  Geo.  3.  c.  17,  authorizes  "  archbishops  and  bishops,  masters  and  fellows,  or 
other  heads  or  members  of  colleges  or  halls,  deans  and  chapters,  precentors,  prebendaries,  masters 
and  guardians  of  hospitals,  and  every  other  person  and  persons  who  were  enabled  by  statutes  then 
iu  being,  or  any  of  them,  to  grant  leases  pf  lands,  tenements,  or  other  corporeal  hereditaments  for  one, 
two  or  three  lives,  or  for  any  term  of  years  not  exceeding  twenty-one,''  to  grant  similar  leases  of 
tithes,  tolls,  or  other  incorporeal  hereditaments.  But  masters  nnd  fellows  or  other  heads  and  members 
of  colleges,  deans  and  chapters,  precentors,  prebendaries,  masters  and  guardians  of  hospitals,  or 
other  ecclesiastical  persons,  not  to  grant  leases  for  longer  terms  than  their  local  statutes  authorize 
them.  The  act  gives  an  action  of  debt  for  recovery  of  the  rent  if  in  arrear  twenty-eight  days. 
This  act,  though  it  speaks  in  one  part  of  all  persons  enabled  by  statute  to  grant  leases,  yet  from  its 
purview  and  general  tenor  it  is  tolerably  clear  that  it  must  be  considered  to  apply  merely  to  spiritual 
persons. 

(e)  That  is,  for  the  greater  part  of  twenty  years,  as  for  more  than  ten ;  but  the  letting  need  not 
be  for  one  period  of  upwards  of  ten  years. 

(/)  In  order  to  remedy  the  inconvenience  which  arose  from  its  being  held,  that  lands,  &c.  belonging 
to  spiritual  persons  which  had  been  demised  at  one  entire  rent  could  not  be  divided  and  demised 
by  separate  leases  at  apportioned  rents,  the  act  of  the  39  &  40  Geo.  3.  c.  41,  was  made,  which 
authorizes  "  archbishops,  bishops,  masters  and  fellows,  deans  and  chapters,  masters  or  guardians  of 
hospitals,  and  other  persons  and  bodies  politic  and  corporate,  having  ecclesiastical  or  spiritual 
promotion,"  to  demise  lands,  tithes,  &c.  which  had  been  anciently  demised  by  one  lease  at  one  rent, 
or  at  divers  rents  issuing  ont  of  the  whole,  to  demise  such  lands,  &c.,  or  a  part  of  them,  by  two  or 
more  leases  at  apportioned  rents ;  but  where  the  whole  of  the  lands,  &c.  are  demised  by  two  or 
more  leases,  the  apportioned  rents  must  together  he  equal  to,  or  more  than  the  rent  reserved  by  the  old 
lease ;  and  where  a  part  of  the  lands,  &c.  are  demised,  and  the  rest  retained  in  the  hands  of  the 
lessor,  the  apportioned  rent  for  the  part  demised  must  not  be  lews,  in  proportion  to  the  fine  reserved 
on  the  lease,  than  the  old  rent  bore  to  the  last  fine  for  the  whole  of  the  lands,  &c.  Tho  act  provides 
that  no  greater  apportioned  rent  shall  be  reserved  than  the  lands,  &c.  demised  will  afford  a  compe- 
tent security  for;  and  it  also  provides,  that  where  specific  things,  incapable  of  apportionment,  have 
been  reserved  by  the  old  leases,  such'  specific  things  may  be  wholly  reserved  in  respect  of  a  com- 
petent part  of  the  lands,  A:c.  The  act  also  provides,  that  the  colleges  of  the  universities  of  Oxford 
and  Cambridge,  and  also  the  colleges  of  Winchester  and  Eton,  shall  not,  on  leases  made  by  authority 
of  the  act,  reserve  rent  in  any  other  manner  or  proportions  than  is  required  by  the  act  of  the  18th  Eliz. 
c.  6  ;  and  it  provides,  that  where  old  leases  had  provided  for  payment  of  money,  <&c.  for  the  benefit 
of  any  third  persons  (over  and  above  the  rent  to  the  lessor,  as  to  vicars,  curates,  &.c.)  that  such  pay- 
ments may  be  charged  upon  part  of  the  lands  formerly  charged  therewith,  not  being  of  less  th:in 
three  times  the  value  of  the  payment  charged  thereon,  exclusive  of  the  rent  reserved  to  the  lessor  ; 
but  the  act  not  to  confirm  the  claim  of  any  vicar,  &c.  to  any  payment  which  depended  upon  the 
will  or  pleasure  of  the  lessor.  The  act  authorizes  persons  holding  leases  (to  which  the  act  relates) 
in  trust,  or  who  have  granted  undor-leases,  to  make  surrenders,  notwithstanding  the  ceslui  qne  trusts 
are  infants,  femes  coverts,  beyond  seas,  or  otherwise  incapacitated  to  act;  the  new  leases  to  be 
for  the  benefit  of  the  persons  entitled  to  the  benefit  of  the  surrendered  leases,  and  to  be  expressly  so 
declared  in  the  bodies  of  such  new  leases. 

(g)  See  the  preceding  page,  note  (c),  as  to  concurrent  leases  by  bishops  with  confirmation. 
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firmation  at  all  (ft).    12.  Some  of  the  leases  that  are  made     i 
by  the   colleges  and  houses  of  the  university,    &c.  must 
have  some  rent-corn  reserved  upon  them.     But  Bishops,  Stat.  18  El. 
Deans,  Parsons,  and  such  like  spiritual  persons,  cannot  £?p' so'_ 
grant  the  next  advowsons  of  churches,  neither  can  they  66.*id.  58  *  ' 
grant  rents  out  of  their  spiritual  livings,    but  the   same  Dier,  370.' 
charges  will  be  void  after  their  death  (i).     And  if  a  Bishop  And  most  of 
suffer  an  annuity  to  be  recovered  against  him  by  a  pretence  *ete  P()»uts 
of  title  of  prescription,  on  a  judgment  after  a  verdict  or  con-  by  J^sUce 
fession;  or  a  Parson  in  such  a  case  pray  in  aid  of  the  pa-  Jones  and 
tron,  and  so  suffer  an  annuity  to  be  recovered;  this  will  not  Justice  Whit- 
bind  the  successor  (k).     And  yet  a  Bishop,  or  any  such     ck 
spiritual  person,  may  grant  ancient  offices  of  trust,  of  ne- 
cessity,  or  conveniency,  as  the  offices  of  chancellor,  re- 
gister, steward,  bailiff',  or  the  like ;  with  the  ancient  fees 
incident  thereunto,  for  the  life  or  lives  of  the  grantees ;  and 
such  grants  are  good,  albeit  they  be  made  by  the  Bishops 
of  the  new-erected  bishopricks,  and  that  there  be  not  in 
them  the  conditions  and  properties  required  in  the  leases 
before  mentioned,  so  as  they  be  confirmed  by  the  Dean  and 
Chapter.     But  they  may  not  grant  any  new  office,  nor  yet 
add  any  new  fee  to  the  old  offices.    And  therefore  if  a 
Bishop  grant  an  annuity  pro  consilio  impenso  ct  impendendo 
where  none  was  before ;  this  will  not  bind  the  successor. 
And  yet  if  there  be  an  old  fee,  and  there  is  a  new  fee  added 
to  it ;  in  this  case  it  seems  it  is  good  for  the  old  fee,  albeit 
it  be  void  for  the  new  fee.     Neither  may  they  grant  their 
offices  otherwise  than  they  have  been  granted.    And  there- 
fore where  the  ancient  grants  of  the  office  have  been  to  one, 
it  cannot  be  now  granted  to  two.     And  where  the  ancient 
grants  have  been  to  two   jointly,  they  may  not  be   now 
granted  in  remainder  one  after  another.      Neither  may  the 
•  P.  283.     grants  of  these  offices  be  longer  than  for  *  the  life  or  lives 
of  the  grantees.     And  in  case  where  the  grant  is  void,  the 
confirmation  of  the  Dean  and  Chapter  will  not  make  it 
good  (0. 

But 


(A)  Leases  by  beneficed  clergymen  are  restrained,  in  case  of  their  non-residence,  by  statutes  13 
Eliz.  c.  20.  14  Eliz.  c.  11.  18  Eliz.  c.  11.  and  43  Eliz.  c.  9.  (all  repealed  by  the  act  of  the  43Geo.  3.  c.  8-i; 
but  this  act  was  repealed  by  the  act  of  the  57th  Geo.  3.  c.  99,  whereby  the  above  noticed  acts  of 
Eliz.  were  revived),  which  direct,  that  if  any  beneficed  clergyman  be  absent  from  his  cure  above 
fourscore  days  in  any  one  year,  he  shall  not  only  forfeit  one  year's  profit  of  his  benefice,  to  be  distri- 
buted among  the  poor  of  the  parish,  but  that  all  leases  made  by  him  of  the  profits  of  such  benefice, 
and  all  covenants  and  agreements  of  like  nature,  shall  cease  and  be  void,  except  in  the  case  of 
licensed  pluralists,  who  are  allowed  to  demise  the  living  on  which  they  are  non-resident  to  their 
curates  only,  provided  such  curates  do  not  absent  themselves  above  forty  days  in  any  one  year. 
[As  to  the  residence  of  spiritual  persons,  their  granting  leases,  taking  farms,  &c.  see  the  acts  of  the 
43d  Geo.  3.  c.  84  &  109.  55  Geo.  3.  c.  14.  and  57  Geo.  3.  c.  99.]  By  the  stat.  22  Car.  2.  c.  11.  s.75, 
intituled  "  An  additional  act  for  rebuilding  the  city  of  London,  &c."  parsons  and  vicars  in  London 
are  impowered  to  lease  their  glebe  for  forty  years,  with  the  consent  of  the  patron  and  ordinary. 
See  fully  as  to  leases  by  parsons  and  vicars,  in  Bac.  Ab.  tit.  Leases  (F). 

(i)  See  the  next  note. 

(fc)  Whether  a  parson  can  charge  his  ecclesiastical  possessions  with  a  rent-charge,  so  as  to  bind 
even  himself,  is  a  point  upon  which  some  doubt  may  be  entertained.  In  Mr.  Bythewood's  Prece- 
dents in  Conveyancing  the  point  is  very  fully  considered,  and  all  the  authorities  on  the  subject 
noticed ;  and  the  conclusion  to  which  Mr.  By  thewood  seems  to  come,  is— that  a  parson  can,  as  against 
himself,  make  a  valid  charge  on  his  ecclesiastical  possessions. 

(0  As  to  the  grant  of  offices,  see  supra,  page  238. 
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But  hero  note,  that  albeit  in  all  these  cases  of  leases  and 
grants,  not.warranted  by  the  statutes  aforesaid,  the  statutes 
say  the  leases  shall  be  void  ;  yet  this  is  to  be  understood  as 
against  the  successors,  and  not  against  the  lessors  them- 
selves ;  for  the  leases  are  good  so  long  as  the  lessors  live 
or  at  least  so  long  as  they  continue  in  the  place.  And 
therefore  if  such  a  lease  be  made  by  a  Dean  and  Chapter, 
or  other  corporation  aggregate  ;  it  is  good  as  against  the 
Dean  or  other  head  of  the  corporation,  so  long  as  he  doth 
continue  in  his  place  (ni).  And  if  a  Bishop  make  any  lease 
or  other  grant,  not  warranted  by  the  statute  of  1  Eliz.  or  a 
Dean  and  Chapter,  Master  and  Fellows  of  a  College,  or  the 
like,  make  leases  not  warranted  by  the  statute  of  13  Eliz. 
cap.  10.  these  leases  are  good  against  themselves,  albeit  they 
are  void  against  their  successors.  So  as  if  a  private  Act  of 
Parliament  doth  entail  land  upon  a  man,  and  appoint  him 
what  estates  he  shall  make,  and  that  if  he  make  any  other 
estates  they  shall  be  void;  in  this  case,  they  shall  not  be 
void  as  to  the  tenant  in  tail  himself  that  doth  make  them. 

Leases  of  benefices  with  cure  are  no  longer  good  than 
the  Parson  is  resident. 

Leases  made  by  Colleges  must  have  reserved  upon  them 
the  third  part  of  the  rent  in  corn.  See  the  statute  of 
18  Eliz.  cap.  20.  («). 

If  one  make  a  lease  to  another,  during  the  will  and  plea- 
sure of  him  that  letteth,  or  him  that  taketh,  'or  both)  for 
so  in  effect  is  every  lease  at  will ; )  this  is  a  good  lease  at 
will  (o).  So  if  one  make  a  feoffment  in  fee,  or  lease  for 
life,  &c.  and  doth  not  make  livery  of  seisin  and  so  perfect 
the  estate;  the  feoffee  or  lessee  hath  only  an  estate  at  will. 
But  if  a  bargain  and  sale  be  made  of  land,  and  the  same 
is  void  ;  or  a  corporation  grant  land,  and  the  grant  is  void; 
by  this  there  is  no  lease  at  will  made  (p). 

Leases  for  lives,  or  years,  are  of  three  natures ;  some  be 
good  in  law,  some  be  voidable  by  entry,  and  some  void  with- 
out entry.  And  of  such  as  be  good  in  law,  some  be  good 
at  the  common  law,  as  leases  made  by  tenant  in  fee-simple 
notwithstanding  they  be  for  longer  time  than  three  lives  or 
twenty-one  years ;  some  by  Act  of  Parliament,  as  leases 
made  by  tenant  in  tail;  leases  made  by  a  Bishop  seised  in 
fee  in  the  right  of  his  church,  alone,  without  the  Chapter  ; 
leases  made  by  a  man  seised  in  fee-simple  or  fee-tail  of  land 
in  the  right  of  his  wife,  together  with  his  wife,  for  twenty- 
one  years,  or  three  lives,  according  to  the  statutes.  And  of 
such  leases  as  be  void  also,  some  are  void  at  the  common 
law ;  and  that  sometimes  in  presenti,  as  in  the  cases  before 
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Note. 


8.  What  shall 
be  said  a  good 
lease  at  will : 
or  not. 


9.  Where  a 
lease  for  life  or 
years  shall  be 
void  ipso  facto 
by  the  death 
of  the    lessor 
or  by  other 
means  :  or  not, 
but  voidable 
by  entry,  &c. 
and  how. 


(»n)  See  the  case  of  Lloyd  v.  Gregory,  Cro.  Car.  502,  and  the  observation  thereon  in  r.ote  (4),  to 
the  13th  edition  of  Go.  Lit.  43,  a. 

(w)  See  the  observations  roade  on  the  restrictive  statutes  of  1  Eliz.  c.  19.  13  Eliz.  c.  10.  14  Eliz. 
c.  11  &  14.  18  Eliz.  c.  11.  and  43  Eliz.  c.  29.  in  2  Bl.  Com.  321. — and  further  as  to  the  doctrine  of 
leases  for  lives  or  years  by  ecclesiastical  persons,  in  Vin.  Abr.  tit.  Estate  (R.  a.  6.)  Confirmation  (E.) 
Bac.  Abr.  tit.  Leases  (E.)  Com.  Dig.  tit.  Estates  (G.  5). 

(o)  See  supra,  page  267,  note  (/),  on  the  subject  of  leases  at  will. 

(p)  If  the  feoffment,  bargain  and  sale,  &c.  could  operate  in  any  other  way,  it  would  pass  the  estate 
intended  to  be  passed.  See  supra,  page  86,  note  (d). 
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of  leases  for  years  that  have  no  certainty  in  them,  or  leases 
for  lives  made  without  livery  of  *  seisin,  and  the  like.  And 
some  are  void  in  futuro,  as  if  a  tenant  in  tail  make  a  lease 
for  years  warranted,  or  not  warranted,  by  the  statute,  and 
after  die  without  issue;  this  lease  is  void  as  to  him  in  re- 
version or  remainder  :  Ccssante  statu  primitho  ccssat  dcri- 
vativus.  So  if  a  Prebend,  Parson,  or  Vicar  make  a  lease 
for  years  not  warranted  by  the  statutes  ;  this  is  void  by  the 
death  of  the  lessor,  and  the  successor  need  not  make  any 
entry  or  claim  to  avoid  it*(y).  So  if  a  tenant  for  life  make  a 
lease  for  years,  and  after  die ;  in  this  case  the  lease  for 
years  is  void.  And  therefore  in  all  these,  and  such  like 
cases,  no  acceptance  of  rent  after  will  affirm  such  leases. 
But  otherwise  it  is  in  cases  of  leases  for  years  made  by 
Bishops,  albeit  they  be  confirmed  by  Dean  and  Chapter; 
and  of  leases  made  by  Deans  and  Chapters,  or  tenants  in 
tail ;  as  to  their  successors  and  issues,  when  the  leases  are 
not  warranted  by  the  statutes  :  and  otherwise  it  is  also  in 
the  case  of  leases  for  life,  made  by  these  or  any  of  the  for- 
mer lessors ;  for  in  all  cases  of  lease  for  life  it  must  be 
avoided  by  entry,  &c.  and  therefore  such  leases  are  not  void 
but  voidable,  viz.  the  leases  of  Bishops  and  Deans  after 
their  death  by  their  successors,  and  that  by  the  statute 
law;  and  the  leases  of  tenants  in  tail  by  their  issues  after 
their  death,  and  that  by  the  common  law.  And  in  these, 
and  such  like  cases,  the  acceptance  of  the  rent  by  the 
issue  or  successor  will  make  good  the  lease,  at  least  for 
their  time  (r). 

If  a  lease  be  made  for  years  on  condition  that  upon  such  Co.  3.  65. 
a  contingent  it  shall  be  void ;    in  this  case,  as  soon  as  the 
thing  doth  happen,  the  lease  is  void  ipso  facto  without  any 

re-entry 


(<?)  As  to  void  or  voidable  leases  by  ecclesiastical  persons,  see  Bac.  Abr.  til.  Leases  (H). 

(r)  On  the  subject  of  void  or  voidable  leases,  see  page  284  and  287,  and  Doe  v.  Watts,  7  Durnf.  & 
East's  T.  R.  83.  Doe  v.  Butcher,  Doug.  50.  A  lease  which  is  merely  voidable,  and  not  actually  void, 
may  be  affirmed  by  acceptance  of  rent,  or  by  any  other  act  which  sufficiently  shews  that  the  person 
accepting  the  rent,  or  doing  such  other  act,  treated  or  recognized  the  lessee  as  his  tenant  *. 

In  order,  however,  to  make  the  acceptance  of  vent,  or  other  act,  have  the  effect  of  affirming  a 
voidable  lease,  the  person  accepting  the  rent  or  doing  such  other  act,  must  have  notice  that  the  lease 
is  a  voidable  one ;  for,  if  he  has  not  such  notice,  then  neither  the  acceptance  of  rent,  or  any  other  act, 
will  amount  to  an  affirmance  of  the  lease.  Neither,  it  is  conceived,  will  acceptance  of  rent,  or 
any  other  act,  amount  to  an  affirmance,  in  case  there  is  any  circumstance  which  repel*  the  pre- 
sumption of  affirmance.  No  such  circumstance,  however,  is  very  likely  to  occur  in  the  case  of  leases 
•voidable  by  issue  in  tail,  &c. ;  and  it  is  voidable  leases  of  this  kind  which  we  are  at  present  more 
particularly  speaking  of.  But  such  circumstances  may  frequently  occur  in  the  case  of  leases  void- 
able for  breach  of  covenant  to  repair,  make  good  husbandry,  &c. ;  the  point  will  therefore  be  noticed 
more  fully  in  treating  of  provisoes  or  conditions  of  re-entry  for  breach  of  covenant,  &c. 

It  may  be  proper  to  observe,  that  to  make  the  acceptance  of  rent  by  issue  in  tail,  &c.  an  affirm- 
ance of  a  voidable  lease,  the  rent  must  be  rent  which  has  accrued  since  the  issue's  title  to  the  lands 
accrued.  See  4th  Resolution  in  Pennant's  case,  3  Hep.  64,  and  3  Salk.  3. 

With  respect  to  leases  actually  void,  and  not  merely  voidable,  no  acceptance  of  rent  (as  we  have  seen 
in  the  text)  \vill  affirm  or  make  them  good.  Acceptance  of  rent,  however,  will  create  a  tenancy  from 
year  to  year,  and  entitle  the  tenant  to  the  usual  notice  to  quit.  See  Denn  v.  Kmrlins,  10  East's 
T.  R.  261.  Doe  v.  Watts,  7  Durnf.  &  East's  T.  R.  83.  Junes  v.  Verney,  Willes,  169.  3d  Resolution 
in  Pennant's  case,  3  Rep.  64. 


*  In  the  case  of  Hume  v.  Kent,  i  Ball  &  Be.  ttl,  looking  on  and  allowing  the  lessee  to  lay  out 
money  in  buildings,  was  held  to  te  an  affirmance  of  a  vcuiauli:  lcas.e. 
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re-entry,  &c.  But  if  a  lease  for  life  be  made  on  such  a 
condition  ;  in  this  case,  the  lessor  must  enter,  &c.  before 
the  lease  will  be  void  (.s). 

(s)  Conditions  of  re-entry  for  non-payment  of  rent,  and  for  breach  of  covenants,  are  usually 
inserted  in  leases.  Such  conditions  are  of  great  advantage  to  the  lessor,  as  they  enable  him  to 
resume  his  property  when  it  gets  into  the  hands  of  a  bad  tenant.  Conditions  of  re-entry  usually  run, 
"  that  if  the  rent  shall  be  in  arrear  for  the  space  of  twenty-one  days,  being  demanded  at  or  at  any 
time  after  the  expiration  of  the  twenty-one  days,  and  not  paid  when  demanded,  or  if  the  lessee, 
his  executors,  administrators,  or  assigns,  shall  fail  in  the  performance  of  all  or  any  of  the  covenants, 
articles,  clauses,  or  agreements  contained  in  the  lease  on  the  part  of  him,  (the  lessee)  his  executors, 
administrators,  or  assigns,"  (one  of  which  covenants  usually  is,  not  to  assign  or  underlet  without  the 
licence  of  the  lessor)  that  in  any  of  the  said  cases  it  may  be  lawful  for  the  lessor  to  re-enter. 
Where  a  lease  is  under  a  power,  and  the  power  prescribes  the  kind  of  condition  of  re-entry  which 
leases  made  under  it  are  to  contain,  care  must  be  taken  to  make  the  condition  in  all  respects  in  con 
formity  with  the  power.  Sometimes  conditions  of  re-entry  are  extended  to  the  bankruptcy  or  insol- 
vency of  the  lessee,  or  his  suffering  his  lease  to  be  taken  in  execution  ;  and  conditions  of  re-entry 
in  such  events  are  perfectly  valid.  Though  it  is  usual  to  give  the  lessor  a  power  of  re-entry  for  the 
breach  of  any  of  the  lessee's  covenants,  yet  to  give  a  right  of  re-entry  for  the  breach  of  any 
covenant,  in  any  particular,  however  trivial,  is,  perhaps,  going  further  than  what  is  at  all  necessary 
in  order  to  provide  for  the  lessor's  interest.  Instead,  therefore,  of  giving  him  a  right  of  re-entry  tor 
the  breach  of  any  of  the  covenants,  even  the  most  unimportant,  it  might,  perhaps,  be  more  proper 
to  give  him  a  right  of  re-entry  for  the  breach  of  the  more  important  ones  only  :  or  a  still  better 
mode  might  be,  to  give  him  a  right  of  re-entry  for  non-payment  of  rent  and  breach  of  the  covenants 
against  assigning  or  under-letting  without  licence,  and  also  for  the  breach  of  all  or  any  of  the  other 
covenants,  and  for  the  breach  of  which  the  lessor  should  recover  damages  in  an  action  at  law  to  a 
certain  amount. 

It  may  be  proper  to  observe,  that  leases,  instead  of  containing  a  power  or  condition  of  re-entry, 
sometimes  contain  a  clause  or  proviso  for  ceasing,  or  making  the  lease  void  upon  non-payment  ot 
rent,  or  breach  of  covenant.  There  is  a  material  difference  between  the  operation  and  effect  of 
such  a,  clause  and  a  power  or  condition  of  re-entry.  Under  the  latter,  the  lease  does  not  become 
void  by  breach  of  the  condition,  but  only  voidable,  and  continues  to  subsist  till  the  lessor  re-enters 
for  the  breach  ;  whereas,  under  the  former  the  lease  actually  becomes  void  by  non-payment  of  the 
rent,  breach  of  covenant,  &c.  See  Jones  v.  Verney,  Willes'sRep.  169.  Marsh  v.  Curteys,  Cro.  Eliz. 
528  ;  and  see  Co.  Lit.  S14  *. 

Though  it  has  been  stated  (but  subject  to  the  oppugning  doctrine  noticed  in  the  note  at  the 
bottom  of  this  page),  that  a  lease  actually  becomes  void  by  force  of  a  clause  or  proviso  for 
making  it  void  in  case  the  event  happens  upon  which  it  is  made  void,  yet  this  must  be  under- 
stood with  the  exception  of  a  common  law  lease  for  life  or  lives.  If  such  a  lease  contains  a  pro- 
viso making  it  void  for  non-payment  of  rent,  breach  of  covenant,  &c.  the  non-payment  of  the 
rent  or  breach  of  covenant  does  not  occasion  an  actual  avoidance  of  the  lease ;  but  in  order  to 
make  it  actually  void,  the  lessor  must  re-enter.  The  consequence  is,  that  such  a  lease  may  be 
affirmed  by  the  lessor  at  any  time  before  he  makes  an  actual  entry.  5th  Resolution  in  Pennant's 
Case,  3  Rep.  64 ;  and,  per  Lord  Kenyan,  Doe  v.  Wandlass,  7  T.  R.  120.  But  the  doctrine  that  a  pro- 
viso for  making  void  a  lease  for  lives  does  not  actually  avoid  the  lease,  till  re-entry  by  the  lessor, 
only  applies  to  the  case  of  common  law  leases  for  lives ;  for  a  lease  for  lives,  operating  under  the 
Statute  of  Uses,  may  be  rendered  void  by  means  of  a  proviso.  With  regard  to  the  distinction  between 
leases  void  and  voidable,  it  has  been  already  observed,  that  a  lease  only  voidable,  and  not  actually  void, 
may  be  affirmed  or  set  up  again,  by  the  lessor  waiving  o¥  dispensing  with  the  forfeiture  ;  but  where 
it  is  actually  void,  there  it  is  incapable  of  being  affirmed  or  re-established.  Pennant's  case,  3  Rep.  64. 
Bowring  v.  Beston,  Plow.  133.  Doe  v.  Watts,  7  Duruf.  &  East's  T.  R.  82.  Doe  v.  Butcher, 
Dougl.  50. Such 

*  In  a  note  in  the  margin  of  Dyer's  Reports,  page  28  (a),  it  is  stated,  that  it  was  held  in 
Causton's  Case,  that  a  lease  made  void  by  proviso  for  non-payment  of  rent  did  not  actually  become 
void  by  reason  of  the  non-payment,  but  that  in  order  to  have  rendered  it  void,  a  demand  of  the  rent 
should  have  been  made  ;  and  no  demand  having  been  made,  it  was  held,  that  the  lessor  should  recover  in 
an  action  of  debt  brought  upon  the  lease,  for  rent  accrued  subsequently  to  the  supposed  avoidance  of 
the  lease.  And,  in  a  case  noticed  in  the  page  facing  the  first  page  of  the  2d  volume  of  the  ad  edition 
of  Mr.  Preston's  Treatise  on  Conveyancing  (which  case  will  most  likely  be  reported  in  the  ex- 
pected 5th  volume  of  Maule  &  Selwyn's  Reports),  it  was  held,  that  the  surety  of  a  lessee  (and 
consequently  the  lessee  himself)  could  not  set  up  the  act  or  default  of  the  lessee  (though  by  the 
proviso  made  a  cause  of  avoiding  the  lease)  as  a  defence  against  the  lessor.  It  would  therefore 
appear,  on  the  authority  of  the  above  noticed  cases,  (supposing  them  to  rest  upon  a  sound  ground) 
that  a  lease  made  void  by  condition,  does  not  actually  become  void  by  doing,  or  omitting  to  do,  the 
act,  for  the  doing  or  omitting  to  do  which  the  proviso  or  condition  avoids  the  lease,  but  that,  in  order 
to  make  it  actually  void,  the  lessor  must  treat  it  as  void,  and  that,  till  this  is  done,  the  lease  is  to  be 
considered  as  only  voidable  ;  and  is  therefore,  it  is  presumed,  capable  of  affirmance  by  such  acts  ai 
would  afiirui  any  other  voidable  lease, 
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Such  acts,  however,  as  in  the  case  of  a  mere  voidable  lease  would  re-establish  it,  will,  in  the  case  of 
a  lease  which  is  actually  void,  make  the  lessee  a  tenant  at  will,  and  entitle  him  to  notice  to  quit. 
There  is  indeed  one  case  of  a  lease  actually  raid,  in  which,  it  is  conceived,  the  lease  will  be  revived  or 
made  good  again  ;  as  where  it  has  become  void  for  non-payment  of  rent,  and  the  lessor  proceeds  under 
the  act  of  the  4  Gco.  2.  c.  28;  if  equity  should  relieve  the  lessee  (for  the  act,  it  is  conceived, 
equally  applies  in  the  case  of  leases  actually  void  for  non-payment  of  rent  as  where  they  are  only, 
voidable  by  re-entry),  in  that  case,  the  lease,  it  is  apprehended,  would  become  good  again. 

It  may  be  proper  to  observe,  that  in  the  case  ot  a  proviso  for  re-entry  for  non-payment  of  rent, 
the  lessor  cannot  take  advantage  of  the  proviso,  or,  in  other  words,  make  a  re-entry  without  a  proper 
demand  being  made  of  the  rent,  even  though  the  lease  should  not  expressly  require  such  demand. 
See  Hanson  v.  Norclijfe,  Hob.  331.  Masham  v.  Goodere,  Frecm.  242.  Doe  v.  IVundlass,  7T.  R.  117. 
Doe  v.Lewis,  1  Barn.  &  Aid.  619.  Lovat  v.  Lord  Ranelagh,  2  Ves.  &  Be.  24.  Bracebridgc  v. 
Bulkiiey,  3  Price's  Ex.  Rep.  200.  But  if  the  lessor  proceeds  under  the  act  of  4  Geo.  2.  c.  28, 
there  there  needs  no  such  demand,  notwithstanding  the  language  of  the  lease  should  be,  that  the  lessor 
may  re-enter  if  the  rent  is  in  arrear  "  being  lawfullij  demanded."  See  Doe  v.  Alexander,  2  Maul.  & 
Sel.  525.  So  if  the  power  of  re-entry  should  expressly  say,  that  the  lessor  may  re-enter  if  the  rent 
is  in  arrear,  "although  no  demand  was  made";  here,  no  demand  would  be  necessary.  See  Dormer's 
Cane,  5  Rep.  40. 

Having  seen  that  a  forfeiture  under  a  proviso  or  condition  for  re-entry  may  be  waived  or  dispensed 
with  and  the  lease  affirmed  or  set  up  again,  it  will  be  proper  to  enquire  what  acts  will  amount 
to  a  waiver  of  the  forfeiture.  Where  the  forfeiture  is  for  non-payment  of  rent,  acceptance  of  the 
rent,  with  notice  of  the  forfeiture,  is  held  to  amount  to  a  waiver  of  it.  See  Dougl.  50.  Goodright 
v.  Davids,  Cowp.  803.  JIarvry  v.  Oswel,  Cro.  Eliz.  572.  3  Rep.  64*. 

So  acceptance  ot'  rent,  with  notice  of  the  forfeiture,  is  held  to  be  a  waiver,  where  incurred  for 
assigning  or  underletting  without  licence.  See  Mulcany  v.  Eyres,  Cro.  Car.  511.  Harvey  v.  Oswel, 
Cro.  Eliz.  572.  Roe  v.  Harrison,  2  T.  R.  425.  And  distraining  for  rent,  even  the  same  rent  for  the 
non-payment  of  which  the  forfeiture  was  incurred,  will  amount  to  a  waiver.  Pennant's  case,  3  Rep.  64. 
3  Salk.  3  ;  but  see  1  Stark.  411,  and  Burrough  v.  Taylor,  Cro.  Eliz.  462. 

It  is  indeed  generally  held,  it  is  believed,  that  acceptance  of  rent  with  notice  of  forfeiture,  is  a  waiver 
of  the  forfeiture,  whatever  the  cause  of  it  may  be.  This  doctrine  is  so  important  in  its  consequences, 
that  it  may  be  proper  to  enquire  how  far  it  is  well  founded,  either  on  principle  or  authority.  In  mak- 
ing this  enquiry,  it  will  be  proper  to  observe,  that  waiver  of  the  forfeiture  is  not  a  consequence  or  conclu- 
sion of  law,  drawn  from  the  fact  of  accepting  rent  with  notice  of  the  forfeiture,  but  acceptance  of 
rent,  with  notice  of  forfeiture,  is  merely  a  circumstance  to  be  submitted  to  the  consideration  of  a  jury, 
(Doe  v.  Batten,  1  Cowp.  243.)  and  for  them  to  say  whether  it  affords  sufficient  evidence  of  an  intention 
on  the  part  of  the  lessor  to  waive  the  forfeiture  ;  so  that  the  question,  whether  waiver  or  no  waiver, 
depends,  not  simply  on  the  fact  of  the  lessor  having  received  rent  with  notice  of  the  forfeiture,  but 
upon  what  was  his  intention;  and  the  best  way,  it  is  conceived,  of  ascertaining  such  intention,  is  by 
looking  at  the  consequences  which  would  result  to  the  lessor  by  holding  acceptance  of  rent  to  amount  to 
a  waiver  of  the  forfeiture.  It  is  therefore  of  importance,  in  our  enquiries  upon  the  point  under  consi- 
deration, to  keep  this  in  recollection.  In  all  cases  where,  the  lessor  has  either  sustained  no  injury  by 
the  act  occasioning  the  forfeiture,  or  is  placed  in  the  same,  or  as  good  a  situation  as  he  would  have 
been  in  had  there  been  no  forfeiture,  (as  in  cases  of  forfeiture  for  non-payment  of  rent,  or  for  assigning 
or  underletting  without  licence,)  in  cases  of  this  kind  no  injurious  consequence  would  result  to  the  lessor 
from  holding,  that  acceptance  of  rent,  with  notice  of  the  forfeiture,  was  a  waiver  of  such  forfeiture; 
and  therefore,  in  such  cases,  it  may  be  fair  enough  to  presume  that  he  intended  to  waive  it.  But  where 
the  consequences  of  holding  that  acceptance  of  rent  amounted  to  a  waiver  of  the  forfeiture,  shew  that 
the  lessor  could  not  intend  to  waive  it,  there  a  jury  could  never  find,  by  their  verdict,  that  he  did 
intend  it.  If,  for  instance,  the  waiver  of  the  forfeiture  would  materially  prejudice  or  injure  the  lessor, 
such  a  circumstance  would  tend  strongly  to  shew  that  he  could  never  have  intended  to  waive  it. 
Thus,  in  cases  of  forfeiture  for  not  building,  repairing t,  or  otherwise  laying  out  money  in  improve- 
ments, in  cases  like  these  there  seems  to  be  reason  to  contend,  that  acceptance  of  rent,  with  notice 
of  the  forfeiture,  could  not  be  considered  as  a  waiver  of  such  forfeiture ;  because  the  prejudice  or 
injury  which  the  lessor  might  be  doing  himself  by  waiving  it,  would  tend  strongly  to  shew,  that  he 

did 

*  With  respect  to  the  affirmance  of  voidable  leases  by  acceptance  of  rent,  a  distinction,  it  ap- 
pears, has  been  made  between  the  case  of  a  lease  rendered  voidable  by  breach  of  condition  annexed 
to  the  rent  itself, —that  is,  rendered  voidable  by  non-payment  of  the  rent— -and  breach  of  a  collateral 
condition,  or  condition  relating  to  some  other  thing,— as  assigning  without  licence,  not  making  re- 
pairs, &c.  In  the  former  case,  accepting  (or  distraining  for)  the  very  rent  for  the  non-payment  of 
•which  the  forfeiture  is  incurred,  will,  (if  it  is  accepted,  or  distrained  for,  before  the  re-entry  is  made,) 
amount  to  a  waiver  of  the  forfeiture,  and  consequently  to  an  affirmance  of  the  lease.  See  1st  &  2d 
Resolution  in  Pennant's  Case,  3  Rep.  64,  b.  But  in  the.  latter  case,  it  would  appear,  that  it  is  only 
acceptance  of  rent  which  becomes  due  after  the  forfeiture,  that  will  amount  to  an  affirmance  of  a 
voidable  lease.  See  Pennant's  Case,  ubi  supra.  To  make  the  acceptance  of  rent  by  issue  in  tail  or  a 
remainder-man  an  affirmance  of  a  voidable  lease,  it  must  be  rent  which  accrued  after  his  title  to  the 
possession  accrued.  See  4th  Resolution  in  Pennant's  Case,  3  Rep.  64. 

t  A  waiver  of  one  forfeiture  is  no  waiver  of  a  subsequent  one  : — thus,  a  waiver  for  one  breach  of 
covenant  to  repair,  is  not  a  waiver  of  a  subsequent  breach  of  such  covenant;  nor  is  a  waiver  for  one 
underletting  a  waiver  for  a  subsequent  one.  See  Doc  v.  Bliss,  -i  Taunt.  735. 
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did  NOT  intend  to  waive  it,  much  more  strongly  to  sliew  that  he  did  not  intend  to  waive  it,  than  the 
acceptance  of  what  he  considered  to  be  justly  due  to  him,  could  possibly  shew  that  he  did. 

As  therefore  there  is  a  much  greater  probability,  in  such  cases,  that  the  lessor  did  not  intend  to  waive 
the  forfeiture,  than  that  he  did  intend  it,  a  jury  would  of  course  find  that  lie  did  not  intend  it,  and  con- 
sequently would  find  that  there,  was  no  waiver.  And  even  if  the  case  was  one  in  which  the  lessor  might 
have  a  remedy  in  equity,  or  though  it  might  be  one.  in  which  equity  would  relieve  the  lessor  against  the 
forfeiture,  yet  this,  it  is  conceived,  would  be  no  reason  for  a  jury  coming  to  a  different  conclusion  from 
that  to  which  they  would  have,  come  in  case  there  had  been  no  such  remedy  or  relief  in  equity ;  for  a 
jury,  it  is  apprehended,  could  not  enter  into  the  consideration  of  equitable  remedies  or  relief  :  And 
though  the  lessor  might  have  some  other  remedy  even  at  law,  besides  his  power  of  re-entry,  yet  that 
should  make  no  difference  in  the  conclusion  to  which  a  jury  should  come  ;  for  it  is  conceived  they  could 
not  enter  into  the  consideration  of  remedies  which  might  depend  upon  points  and  questions  not  before. 
the,Court,  and  consequently,  whether  the  lessor  might  have  any  other  remedy,  could  not  be  certain  : 
and  even  if  it  was  certain  that  other  remedies  did  exist,  yet  they  might  not  be  so  efficacious  or 
beneficial  to  the  lessor  as  his  remedy  by  re-entry.  Upon  the  whole,  there  seems,  upon  principle, 
to  be  great  reason  to  contend — that  where  the  consequences  wlvich  would  arise  from  holding  the  accept- 
ance of  rent  to  be  a  waiver  of  a  forfeiture  more  strongly  shew,  that  the  lessor  could  NOT  intend  lo  waive 
it,  than  that  he  did  intend  to  waive  it ;  that  there  a  jury  must  find  there  had  been  no  waiver.  In  short, 
it  is  a  mere  weighing  of  probabilities  ;  and  if  the  lessor  would  sustain  au  injury  (especially  one  of  any 
moment)  by  waiving  his  right  of  re-entry,  the  probability  is,  that  in  accepting  rent,  he  had  no  intention 
to  waive  it.  As  to  authorities  upon  the  point  under  consideration,  the  Editor  may  observe,  that  his 
opinion  is  countenanced  by  that  of  Lord  Kenyon  in  the  case  of  Fryett  v.  Jeffrys,  1  Esp.  393.  It  is 
true  this  is  the  only  authority  which  he  finds  in  support  of  the  opinion  which  he  has  ventured  to  ad- 
vance ;  but  on  the  other  hand,  he  finds  none  which  can  be  fairly  considered  as  decidedly  opposed  to 
his  opinion.  Indeed,  in  no  case  that  he  has  met  with,  does  the  question  appear  to  have  been  fully 
considered,  as  a  question  resting  on  the  lessor's  intention,  and  as  such  intention  was  to  be  inferred  from 
consequences. — If  a  lessor,  upon  accepting  rent,  should  distinctly  declare  his  intention  not  to  waive 
the  forfeiture,  it  would  be  impossible,  it  is  apprehended,  to  contend,  that  the  acceptance  amounted 
to  a  waiver  ;  and,  parol  evidence,  it  is  presumed,  would  be  admitted  to  prove  the  declaration. 

Though  acceptance  of  rent  is,  in  general,  the  circumstance  which  is  considered  as  shewing  an  in- 
tention on  the  part  of  the  lessor  to  waive  a  forfeiture  or  right  of  re-entry,  yet  other  circumstances  may 
equally  shew  such  an  intention.  Thus,  in  the  case  of  Hume  \.  Kent,  1  Ball.  &  Be.  55-1,  allowing  a 
tenant  to  lay  out  money  in  repairs,  with  notice  of  a  forfeiture,  was  held  to  amount  to  a  waiver  of  it. 

Having  considered  in  what  cases  a  forfeiture,  or  right  of  re-entry,  may  be  looked  upon  as  waived  at 
lair,  it  will  be  proper  in  the  next  place  to  enquire,  in  what  cases  courts  of  equity  will  interpose  and  re- 
lieve against  a  forfeiture.     In   this  enquiry,  the  act  of  4  Geo.  2.  c.  28,  must  be  noticed.     This  act 
enacts,  that  in  all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  that  half  a  year's  rent 
shall  be  in  arrear,  and  the  lessor  has  right  by  law  to  re-enter  for  the  non-payment  thereof,  such  lessor 
may,  without  any  formal  demand  *  or  re-entry,  serve  a  declaration  in  ejectment  for  the  recovery  of  the 
demised  premises ;  or  in  case  the  same  cannot  be  legally  served,  or  no  tenant  isiu  actual  possession  of 
the  premises,  then  to  affix  the  same  upon  the  door  of  any  demised  messuage ;  or  in  case  such  eject- 
ment shall  not  be  for  the  recovery  of  any  messuage,  then  upon  some  notorious  place  of  the  lands, 
tenements,  or  hereditaments,  comprised  in  such  declaration  in  ejectment,  and  such  affixing  shall  be 
deemed  legal  service  thereof;  which  service  or  affixing  of  such  declaration  in  ejectment,  shall  stand  in 
the  place  of  a  demand  and  re-entry  ;  and  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for 
not  confessing  lease,  entry,  and  ouster,  it  shall  be  made  appear  to  the  Court,  by  affidavit,  or  be  proved 
upon  the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due  before  the  said  declara- 
tion was  served,  and  that  no  sufficient  distress  was  to  be  found  upon  the  demised  premises  counter- 
vailing the  arrears  then  due,  and  that  the  lessor  had  power  to  re-enter ;  then,  and  in  every  such  case, 
the  lessor  shall  recover  judgment  and  execution  in  the  same  manner  as  if  the  reut  in  arrear  had  been 
legally  demanded,  and  a  re-entry  made  ;  and  in  case  the  lessee  or  other  person,  claiming  or  deriving 
title  under  the  lease,  shall  permit  judgment  to  be  recovered  in  such  ejectment,  and  execution  to  be 
executed   thereon  without  paying  the  rent  and  arrears  together  with  full  costs,  and  without  filing 
any  bill  for  relief  in  equity  within  six  calendar  months  after  such  execution  executed,    then  and  in 
such  ease,  the  said  lessee   and  all  persons  claiming  under  the  lease,  shall  be  barred  and  foreclosed 
from  all  relief  or  remedy  in  law  or  equity  ;  other  than  by  writ  of  error  for  reversal  of  such  judgment, 
in  case  the  same  shall  be  erroneous ;  and  the  lessor  shall  from  thenceforth  hold  the  said  demised  pre- 
mises discharged  from  such  lease.    And  it  is  enacted,  that  in  case  the  lessee,  or  other  person  claiming 
any  right  within  the  time  aforesaid,  file  any  bill  for  relief  in  any  court  of  equity,  he  shall  not  have,  or 
continue  any  injunction  against  the  proceedings  at  law  on  such  ejectment,  unless  he  shall,  tcithin  forty 
days  next  after  a  full  and  perfect  answer  shall  be  filed  by  the  lessor,  bring  into  Court,  and  lodge  witu 
the  proper  officer,  such  sum  and  sums  of  money  as  the  lessor  shall  in  his  answer  swear  to  be  due  and 
in  arrear,  over  and  above  all  just  allowances,  and  also  the  costs  taxed  in  the  said  suit,  there  to  remain 
till  the  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  on  good  security,  subject  to  the  decree 
of  the  Court.  Aud 


•  In  the  case  of. Doe  v.  Alexander,  2  Maul.  &  Sel.  525,  the  Court  held,  that  a  lessor  might  hava 
the  benefit  of  this  act  without  making  any  demand  for  the  rent,  notwithstanding  the  lease  expressed 
that  the  lessor  might  re-cuter  if  the  lent  was  in  arrear,  "  being  lawfully  demanded." 

F  V  '2 


284 J  OF  A  LEASE.  CHAP.XIV. 

And  the  fourth  section  enacts,  that  if  the  lessee  shall  at  any  time  before  the  trial  in  ejectment,  pay, 
or  tender  to  the  lessor  or  his  attorney  in  the  cause,  or  pay  into  the  Courfwhere  the  cause  is  depending, 
all  rent  and  arrears,  together  with  the  costs,  then  all  further  proceedings  on  the  ejectment  shall  cease  ; 
and  if  such  lessee  or  his  assigns  shall,  upon  such  bill  filed  as  aforesmd,be  relieved  in  equity,  he,  she,  and 
they,  shall  hold  and  enjoy  the  lands  according  to  the  lease,  without  any  new  lease  being  made. 

It  has  been  observed,  as  well  by  judges  as  by  others,  that  the  above  noticed  act  enables  courts  of 
law  to  give  relief  against  forfeitures  for  non-payment  of  rent.  A  careful  perusal,  however,  of  the  act, 
will  shew  that  it  does  no  such  thing.  The  first  noticed  section  directs,  that  in  case  of  judgment  against 
the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and  oOster,  and  it  shall  be  proved  that 
lialf  a  year's  rent  was  in  arrear,  and  no  sufficient  distress  found  on  the  premises,  that  the  lessor  shall 
recover  judgment  and  execution  on  the  ejectment ;  and  if  the  lessee  shall  not  pay  the  arrears  of  rent 
and  all  costs,  and  file  n  bill  in  equity  for  relief  within  six  months  after  execution  on  the  judgment,  then 
he  shall  be  barred  of  all  relief,  both  at  law  and  in  equity,  except  by  writ  of  error,  if  the  judgment  is 
erroneous.  This  part  therefore  of  the  act,  clearly  gives  no  authority  to  courts  of  law  to  give  the  lessee 
any  relief.  And  the  next  section  enacts,  that  the  lessee,  upon  riling  any  such  bill  in  equity,  shall  not 
have  any  injunction  against  the  lessor,  unless  within  forty  days  after,  the  lessor  puts  in.  his  answer,  he 
(the  lessee)  pays  the  rent  and  costs  into  Court;  so  that  by  this  section,  even  equity  itself  is  restrained 
from  giving  the  lessee  any  relief,  except  upon  the  terms  prescribed  ;  and  much  less  does  it  give  any 
authority  to  a  court  of  law  to  afford  relief.  The  next,  and  only  remaining  section  enacts,  that  if  the 
lessee  at  any  time  before  the  trial,  pays,  or  tenders  the  rent  to  the  lessor  or  his  attorney,  or  pays  it  into 
Court,  together  with  costs,  that  then  all  further  proceedings  in  the  ejectment  shall  be  discontinued, 
and  if  the  lessee  shall,  npon  such  bill  filed  in  equity  be  relieved,  (and  which  he  must  file  at  the  latest 
within  six  months  after  execution  on  the  judgment  in  ejectment,  otherwise  he  will  be  barred  of  all 
relief,)  then,  that  he  (the  lessee)  shall  hold  his  farm  according  to  the  lease.  But  this  section  gives  no 
authority  to  a  court  of  law,  to  afford  any  relief.  It  only  directs,  that  in  a  certain  case,  the  proceedings 
in  ejectment  shall  lie  discontinued  ;  and  that,  if  equity  affords  relief,  (npon  a  bill  filed  within  the  time 
prescribed  by  the  act)  then  that  the  lessee  shall  hold  his  farm  according  to  the  lease  ;  but  (by  necessary 
inference)  that  if  equity  does  not  afford  relief,  then  that  the  proceedings  in  ejectment  may  be  resumed. 
It  must  be  clear,  it  is  conceived,  from  this  review  of  the  act,  that  it  gives  courts  of  law  no  power  to 
afford  relief,  and  that  relief  can  only  be  afforded  by  courts  of  equity.  And  it  is  equally  clear,  it  is  ap- 
prehended, (hat  the  act  imposes  no  obligation  even  on  courts  of  equity  to  afford  relief,  but  only  leaves 
them  at  liberty  to  afford  it,  (if  they  see  sufficient  reason)  where  the  lessor  files  a  bill  for  relief  within 
the  prescribed  time,  and  pays,  or  tenders  his  rent  and  costs.  All  that  the  legislature  intended  with 
respect  to  the  lessee,  appears  to  be,  that  courts  of  equity  should  still  have  the  power  to  afford  relief, 
in  cases  where  they  would  have  afforded  it,  had  the  act  not  been  passed,  provided  he  applied  in  the 
way  directed  by  the  act.  If  however,  a  court  of  equity  did  not  see  sufficient  reason  to  aftord  relief, 
or  if  the  lessee  did  not  apply  for  it  in  the  way  prescribed  by  the  act,  then  the  act  clearly  intends  he 
should  have  no  relief  at  all,  or  at  least  that  he  should  have  none  in  cases  where  the  LESS  OK  pursued  the 
course  prescribed  by  the  act. 

This  view  of  the  act  suggests  an  important  question,  viz. — whether,  in  cases  of  forfeiture,  where  the 
lessor  cannot  proceed  according  to  the  course  preseribed  by  the  act,  (as  where  not  so  much  as  half  a 
year's  rent  is  due,  or,  being  due,  where  there  is  sufficient  distress  on  the  premises,)  and  also  in  cases  in 
which  he  does  not  proceed  according  to  it,  (for,  it  is  conceived,  a  lessor  is  not  bound  to  proceed  ac- 
cording to  it,  but  that  he  may  proceed  as  he  might  have  done  had  the  act  not  bc»n  made,) whether  in 
these  cases,  a  court  of  equity  cannot  give  relief  just  as  it  might  have  done,  if  the  act  had  not  been 
made.  If  (as  it  has  be.cn  said,  even  by  eminent  judges)  courts  of  equity  have  no  power  of  affording 
relief  in  cases  of  forfeiture,  except  so  far  as  such  power  is  given  them  by  the  above  noticed  act,  then 
it  must  be  clear  that  the  above  question  must  be  answered  in  the  negative.  Hut  to  suppose  that  the 
act  gives  courts  of  equity  a  pow  er  of  affording  relief  in  any  case,  would  seem  to  arise  from  an  erroneous 
view  of  it.  It  recognizes  a  pre-existing  power  in  courts  of  equity  to  afford  relief  in  cases  of  forfeiture, 
but  it  evidently  intended  to  give  them  no  new  power,  but  rather  quite  the  reverse  ;  the  intention  being 
toreslrain  them  in  certain  cases  from  giving  relief,  except  the  lessee  complied  with  the  terms  prescribed 
l»y  the  act.  In  short,  the  object  of  the  act  is  to  afford  landlords,  who  have  a  right  of  re-entry,  the  easy 
means,  in  certa«.>  cases,  of  exercising  the  right;  and  in  such  cases  to  take  away  all  possibility  of  relief 
to  the  lessee,  except  upon  the  terms  prescribed  by  the  act  *.  This  is  evidently  the  only  object  of  the 
act ;  and  the  legislature  in  restraining  courts  of  equity  from  giving  relief  in  certain  cases,  (except  upon 
certain  terms)  cannot  be  considered  as  interfering  with  their  right  to  afford  relief  in  other  cases. 

If  the  above  view  of  the  act  is  a  sound  one,  as  it  is  conceived  it  is,  in  that  case  courts  of  equity  can 
afford  relief,  not  only  in  the  cases  mentioned  by  the  act,  but  may  afford  it  in  all  other  cases  in  which 
they  could  have  afforded  it,  had  the  act  not  been  made.  They  may,  therefore,  it  is  apprehended,  give 
the  lessee  relief,  both  in  cases  in  which  the  landlord  cannot,  and  also  in  those  in  which  he  does  not  pro- 
ceed according  to  the  act ;  and  consequently  that  they  may  give  it  where  the  lessor  re-enters  for  non- 
payment of  less  than  half  a  year's  rent,  or  re-enters  where  there  is  a  sufficient  distress  on  the  premises. 
See  Doe  v.  Wandlass,  7  T.  R.  117.  Doe  v.  Lewis,  1  Burr.  619. 

It  may  be  proper  to  observe,  that  if  a  lessor  proceeds  at  law  for  a  forfeiture  for  non-performance  of 
covenants,  as  well  as  for  non-payment  of  rent,  the  above  noticed  act  would  not  seem  to  apply  to  such 
a  case,  except  the  lessor  obtained  a  verdict  for  the  forfeiture,  OB  the  ground  of  non-payment  oj  rent 
merely.  See  Lovat  v.  Lord  Ranelagh,  3  Ves.  &  Be.  24.  Having 

*  The  act  is  not  (as  it  has  sometimes  been  supposed  to  be)  an  act  for  giving  relief  to  the  tenant, 
but  to  tlu-  landlord. 


CHAP.  xiv.  OF  A  LEASE. 

Having  pretty  fully  considered  the  subject  of  [relief  against  forfeiture  for  non-payment  of  rent,  and 
it  being  clear,  it  is  apprehended,  that  the  above  noticed  act  does  not  restrain  courts  of  equity  from 
giving  relief  in  any  case  of  forfeiture  in  which  they  might  have  given  it  in  case  tiie  act  had  not  been 
made,  (except  in  the  case  provided  for  by  the  act,  where  the  lessee  does  not  seek  relief  on  the  terms 
prescribed  by  the  act,)  we  will  now  proceed  to  enquire,  whether  courts  of  equity  will  afford  relief  to 
the  lessee  in  cases  of  forfeiture  for  breach  of  covenant ;  as  breach  of  covenant  to  repair,  to  expend 
money  in  improvements,  for  the  management  and  cultivation  of  a  farm,  or  in  other  cases  of  the,  like 
nature,  which  are  called  cases  of  permissive  breach  of  covenant ;  permissive  breach  of  covenant 
being  the  neglecting  to  do  something  that  the  lessee  covenanted  that  he  would  do  ;  and  cases  of  permis- 
sive breach  of  covenant  are  distinguished  from  cases  of  voluntary  or  wilful  breach  of  covenant;  volun- 
tary or  wilful  breach  of  covenant  being  the  doing  of  something  which  the  lessee  covenanted  that  he 
•would  not  do — as  assigning  or  underletting  without  licence,  pulling  down  buildings,  ploughing  up  mea- 
dows, or  things  of  the  like  kind.  With  respect  to  cases  of  permissive  breach  of  covenant,  it  may  be  laid 
down,  generally  speaking,  that  courts  of  equity  will  give  relief  where  compensation  can  be  made.  Thus 
in  the  case  of  breach  of  covenant  for  non-payment  of  rent,  compensation  can  be  made  by  paying  the 
rent  and  interest;  but  relief  in  this  case  can  only  be  afforded  in  the  way  above  noticed.  Breach  of 
covenant  to  repair,  is  a  case  of  permissive  breach  of  covenant,  but  whether  equity  will  afford  relief  in 
such  a  case,  does  not  appear  to  be  settled.  The  case  of  Hill  v.  Barclay ,  16  Ves.  402.  and  18  Ves.  56, 
is  an  important  case  on  this  subject.  In  this  case,  the  lessor,  according  to  a  proviso  for  the  purpose 
contained  in  the  lease,  gave  the  lessee  notice  to  repair  within  three  months  *:  The  lessee  neglected 
to  do  so,  and  the  lessor  brought  an  ejectment  for  the  forfeiture  :  the  lessee  filed  a  bill  to  be  relieved 
against  the  forfeiture,  but  Lord  Eldon  held  he  was  not  entitled  to  relief.  Though  his  Lordship  spoke 
of  the  case  as  a  case  of  forfeiture  for  wilful  neglect  to  repair  t,  yet  he  does  not  appear  to  have  rested  hig 
decision  so  much  upon  that  ground  (though  he  laid  a  good  deal  of  stress  upon  it)  as  upon  the  uncertainty 
there  was  in  such  cases,  that  equity  can  place  the  lessor  in  the  same  situation  to  all  intents  and  purposes 
as  if  the  repairs  had  been  duly  made  according  to  the  covenant.  It  must  be  confessed,  that  where- 
ever  it  could  not  be  rendered  tolerably  clear,  even  in  cases  of  permissive  breach  of  covenant,  that  the 
lessor  would  not  be  placed  in  as  good  a  situation  as  he  would  have  been  placed  in  if  the  covenant  had 
been  duly  performed,  that  there  a  strong  ground  of  objection  to  affording  relief  would  clearly  exist. 
But  if  the  Court  ordered  suck  repairs  to  be  made  as  it  conceived  would  put  the  lessor  in  as  good  a  situ- 
ation as  if  the  repairs  had  been  duly  made,  and  if  the  lessor  could  not  shew  that  they  would  not  do  so, 
it  might  be  fairly  assumed  that  they  would  ;  and  consequently,  upon  the  lessee  making  the  repairs 
ordered  within  a  time  to  be  prescribed  for  the  purpose,  he  should  be  relieved.  In  this  way,  it  is  con- 
ceived, relief  might  be  afforded  to  the  lessee,  in  the  case  of  forfeiture  for  not  repairing,  without  any 
prejudice  to  the  lessor.  It  will  be  recollected  however,  that  Lord  Eldon's  opinion  was  against  any 
relief  being  afforded  in  such  a  case.  But  though  his  Lordship  seemed  to  lay  down  the  broad  doctrine— 
that  a  lessee  could  not  be  relieved  against  a  forfeiture  for  not  repairing,  yet  he  appears  to  have 
thought  that  relief  might  be  afforded,  where  the  lessee  was  prevented  making  the  repairs  by  bad 
weather,  or  by  fraud  on  the  part  of  the  lessor.  His  Lordship  also  expressed  himself  of  opinion,  that 
relief  might  be  afforded  in  cases  in  which  it  would  be  demonstrable  that  the  lessor  would  sustain  no 
injury  by  affording  the  relief.  With  respect  to  cases  of  forfeiture  for  permissive  breach  of  covenant, 
it  is  upon  the  very  ground  (as  will  appear  from  what  has  been  already  said)  of  its  beiag  demonstrable 
that  the  landlord  would  sustain  no  injury  by  the  relief,  that  the  relief  ought  to  be  given.  But  might  it 
not  be  demonstrable  in  every  case  of  forfeiture  for  not  repairing,  that  the  landlord  would  sustain  no  injury 
by  the  relief:  or,  in  other  words,  might  not  the  repairs  be  so  made  that  it  would  be  perfectly  clear  that 
the  premises  were  put  in  as  good  order  as  they  would  have  been  in,  if  the  repairs  had  been  made  ac- 
cording to  the  covenant?  There  certainly  does  not  appear  to  be  much  difficulty  in  this  :  and  if  there 
is  not,  then  there  could  be  no  objection  to  give  relief  in  all  cases  of  forfeiture  for  not  repairing.  It 


and  injury  on  the  one  hand,  whilst,  on  the  other,  the  lessor  could  have  the  full  benefit  of  his  contract, 
that  tjiere  equity  would  interfere.  This,  it  is  conceived,  is  putting  the  interference  of  equity,  in  the 
case  of  forfeiture  for  permissive  breach  of  covenant,  upon  a  sound  ground  ;  and  his  Lordship  expressed, 
himself  of  opinion,  that  such  interference  was  not  confined  to  cages  where  the  breach  of  the  covenant 
(which  gave  the  right  of  re-entry)  arose  from  accident  or  ignorance,  but  he  appeared  to  think,  that 
relief  might  be  administered  even  where  the  breach  had  been  accompanied  by  a  wilful  disregard  of  the 
covenant,  and  this  opinion,  it  is  conceived,  may  be  supported  on  sound  principles,  at  least  in  the  cases 
of  forfeiture  for  permissive  breach  of  covenant ;  for  whether  the  breach  is  accidental,  or  committed  in 

_^____^_^______________  disregard, 

*  In  addition  to  a  covenant  to  repair  generally,  leases  frequently  contain  covenants  to  make  such 
repairs  as  the  lessor  shall  deem  necessary,  and  of  which  he  shall  give  notice  to  the  lessee.  If  the  lessor 
requires  certain  specified  repairs  to  be  made,  he  cannot,  after  giving  notice  to  make  them,  re-enter, 
for  the  breach  of  the  covenant  to  repair  generally.  (See  Hillv.  Barclay,  18  Ves.  64.)  If  indeed  there 
should  be  a  breach  of  the  general  covenant  to  repair,  after  the  repairs  were  made  under  the  notice, 
in  that  case,  it  is  conceived,  he  might  re-enter  for  the  breach  of  general  covenant. 

t  Though  the  Lord  Chancellor  treated  the  case  as  a  case  of  wilful  neglect  to  repair,  yet  according  to 
the  above  noticed  definition  of  permissive  and  voluntary  (or  wilful)  breach  of  covenant,  the  case  was 
clearly  only  a  case  of  permissive  breach  of  covenant,  and  therefore  a  case  in  which  relief  ought  to  have 
been  given,  provided  comp-ensation  could  have  been  made  to  the  lessor  for  the  injury  arising  from 
the  breach  : — in  short,  the  question  of  compensation  appears  to  be  the  only  one  in  cases  of  permii. 
*ive  breach  of  covenant. 
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disregard,  as  it  were,  of  the  covenant,  the  consequence  with  respect  to  the  lessor  (that  is,  the  injury 
to  the  lessor)  is  just  the  same  :  and  as  the  injnry  is  the  same,  so  such  injury  may  be  repaired  as  well  in 
one  case  as  in  the  other,  consequently  so  far  as  concerns  the  lessor,  there  can  be  no  more  reason  in  one 
case  than  in  the  other  for  refusing  relief.  And  with  respect  to  the  lessee,  if  the  Court  should  refuse 
him  relief  as  a  punishment  for  his  conduct,  it  must  be  clear,  that  the  Court  is  exercising  a  jurisdiction  of 
an  extremely  nice  and  delicate  nature  ;  for  to  say  nothing  of  cases  in  which  it  might  possibly  be  biassed 
by  party  or  personal  feelings,  it  might  often  be  embarrassed  in  deciding  whether  the  degree  of  disregard 
or  wilfulness  in  the  breach  of  the  covenant,  was,  or  was  not,  sufficient  to  deprive  the  lessee  of  relief; 
for  it  could  hardly  be  contended  that  the  slightest  degree  of  disregard  to  the  performance  of  the  cove- 
nant (such,  for  instance,  as  that  put  by  Lord  Krskine,  in  the  case  of  Pope  v.  Sanders,)  would  be  suffi- 
cient to  deprive  him  of  it ;  and  if  not,  then  comes  the  question  where  is  the  line  to  be  drawn  ;  and  if  no 
line  can  be  drawn,  (and  it  is  conceived  none  can)  then  not  only  must  the  Court  feel  itself  often  em- 
barrassed, but  there  can  be  no  certain  data  or  ground  upon  which  counsel  can  form  an  opinion,  in 
cases  such  as  we  are  speaking  of,  whether  relief  will  be  afforded  or  not.  It  is  therefore  conceived, 
that  it  would  best  accord  with  the  substantial  administration  of  justice,  in  cases  of  forfeiture  for  per- 
missire  breach  of  covenant,  that  relief  should  be  afforded  in  alt  cases  where  compensation  can  be  made, 
without  at  all  regarding  whether  the  breach  was  accidental,  or  accompanied  by  what  might  be  deemed 
a  wilful  disregard  of  the  covenant,  for  even  in  the  latter  case  as  well  as  the  former,  the  lessor  would 
obtain  all  that  he  could  reasonably  expect,  viz.  compensation  for  the  breach  of  the  covenant ;  and 
as  to  punishing  of  the  lessee  in  the  case  of  a  wilful  disregard  of  his  covenant,  the  payment  of  costs 
might  be  a  sufficient  punishment. 

Having  entered  fully  into  the  question  of  affording  relief  against  forfeiture  for  breach  of  covenant 
to  repair  generally ; — it  will  be  proper  to  enquire,  whether  relief  will  be  afforded  in  the  case  of  breach 
of  covenant  to  make  specific  repairs,  or  to  build.  The  Editor  finds  little  information  upon  this  point ; 
but  if  the  lessee  is  entitled  to  relief  in  all  cases  of  permissive  breach  of  covenant,  where  the  lessor 
may  be  put  in  as  good  a  situation  as  he  would  have  been  in  had  the  covenant  been  duly  performed, 
(and  it  is  conceived  he  is  so  entitled)  then,  it  is  apprehended,  he  would  be  entitled  to  relief  against  for- 
feiture for  not  building  or  making  specific  repairs;  for  if  the  houses  are  as  well  built,  and  the  repairs 
as  effectually  made,  as  they  would  have  been,  had  the  houses  been  built,  or  the  repairs  made  within  the 
time  prescribed  by  the  covenant,  there  can  be  no  doubt  but  the  lessor  would  be  in  as  good  a  situation 
as  he  would  have  been  in,  had  the  covenant  been  literally  performed  ;  or  probably  even  in  a  better, 
as  the  property  is  likely  to  be  in  better  condition  at  the  end  of  the  term,  than  if  the  houses  had  been 
built,  or  the  repairs  made  at  the  earlier  period  of  the  term.  If,  however,  the  kind  of  houses  to  be 
built,  or  the  nature  of  the  repairs  to  be  made,  were  not  sufficiently  specified,  it  is  conceived,  a 
court  of  equity  could  render  no  assistance.  See  supra,  page  271,  note  (»»)• 

Leases  sometimes  contain  a  covenant  on  the  part  of  the  lessee,  to  lay  out  a  specific  sum  in  making 
repairs  within  a  given  time.  Perhaps,  such  a  case  cannot  be  distinguished,  on  principle,  from  the 
case  of  a  covenant  to  repair  generally  ;  and  if  not,  there  is  reason  to  contend,  that  relief  might  be 
afforded  upon  the  lessee  putting  the  premises  in  as  good  repair,  as  the  money  covenanted  to  be  laid 
out  could  have  put  them  in,  had  it  been  laid  out  within  the  time  agreed  upon  ;  but  of  course,  expend- 
ing a  larger  sum,  should  a  larger  be  necessary  in  consequence  of  the  premises  getting  into  a  worse 
state  from  the  delay.  This  opinion  is  supported  by  the  above  noticed  case  of  Sanders  v.  Pope,  (12  Ve». 
282) ;  yet  in  the  more  recent  one  of  Hill  v.  Barclay,  16  Ves.  406,  Lord  Eldim  expressed  himself  in 
such  a  way,  as  if  he  thought  relief  could  not  be  afforded  in  the  case  of  forfeiture  for  not  laying  out  a 
specific  sum  in  repairs  within  a  given  time.  As  it  would  seem,  however,  that  there  could  be  no  diffi- 
culty in  putting  the  lessor  in  as  good  a  situation  as  he  would  have  been  in  had  the  money  been  ex- 
pended within  the  prescribed  period,  the  case  would  appear  to  be  one  in  which  relief  might  be  given. 

With  respect  to  relief  against  forfeiture  for  not  making  good  husbandry,  the  case  of  W adman  v. 
Calcruft,  10  Ves.  67,  may  be  noticed.  In  this  case  *  the  lease  contained  a  power  of  re-entry  for  non- 
payment of  rent  or  breach  of  covenants ;  and  amongst  other  covenants,  were  covenants  to  repair, 
hedge,  fence,  ditch,  and  in  general  to  occupy  the  farm  in  a  husband-like  manner  ;  and  the  Master  of 
the  Rolls  held,  that  no  relief  was  to  be  given  against  the  breacli  of  these  latter  covenants  ;  and  Lord 
Eldon,  upon  the  case  coming  before  his  Lordship  upon  an  appeal,  expressed  himself  to  the  same  effect : 
but  if  the  doctrine  is  a  sound  one,  that  in  cases  of  permissive  waste,  the  lessee  shall  be  relieved  wherever 
compensation  can  be  made  to  the  lessor,  (or,  in  other  words,  where  he  can  be  put  in  as  good  a  situation 
as  he  would  have  been  in  had  the  covenant  been  duly  performed)  there  would  seem  to  be  reason  to 
contend,  that  relief  should  be  afforded  in  a  case  like  the  above  ;  for  it  is  conceived,  there  could  be  no 
difficulty  in  such  a  case,  in  putting  the  lessor  in  as  good  a  situation  as  he  would  have  been  in  had  the 
covenant  been  duly  performed.  In  short,  in  all  cases  of  forfeiture  for  permissive  breach  of  covenant, 
in  which  the  lessor  can  be  put  in  as  good  a  situation  as  he  would  have  been  in  had  there  been  no 
breach,  relief,  it  is  conceived,  should  be  afforded  t.  But  in  all  other  cases  (especially  cases  of  for- 
feiture for  wilful  or  voluntary  breach  of  covenant)  it  would  certainly  be  improper  to  afford  relief. 

In  order  the  better  to  comprehend  the  ground  of  this  distinction,  it  may  be  proper  to  notice  the  dif- 
ferent consequences  resulting  to  the  lessor,  in  the  case  of  voluntary  or  wilful  breach  of  covenant  to 

those 

*  And  see  Lovat  v.  Lord  Ranelagh,3\es.  &  Be.  24,  and  Bracebridge  v.  Bnlkeley,  2  Price's  Ex.  Rep. 
200. 

t  It  has  been  held,  that  a  lessee  shall  not  be  relieved  against  a  forfeiture  for  breacli  of  covenant  to 
insure.  See  White  v.  Warner,  t  Meriv.  459.  Reynolds  \.Pitt,  19  Ves.  141.  Though  quare  of  the 
soundness  of  the  doctrine,  as  the  case  is  only  one  of  permissive  breach  of  covenant,  and  one  in  which 
the  lessor  can  be  put  in  as  good  a  situation  as  he  would  have  been  in  had  there  been  no  breach. 
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those  which  arise  in  the  case  of  mere  pcrmis.sive  breach  of  covenant.     Wilful  or  voluntary  breach  of 
covenant,  as  we  have1  before  seen,  is  the  doing  of  something  which  the  lessee  has  covenanted  that  he 
would  not  do  ;  and  permissive  breach,  is  neglecting  to  do  that,  which  he  has  agreed  that  he  would  do. 
•^  In  the  case  of  a  covenant  on  the  part  of  the  lessee  to  do  a  certain  thing,  the  lessor's  object  is,  to  have 
the  thing  done  ;  and  though  a  time  is  usually  mentioned,  within  which  it  is  to  be.  done,  yet  the  doing 
of  it  within  the  precise  time  is  seldom  a  matter  of  any  moment  to  the  lessor  ;  for,  generally  speaking, 
when  it  is  done,  though  after  the  stipulated  period,  he,  in  fact,  gets  all  he  agreed  for,  and  is  put  in  the 
situation  which  he  bargained  for.     Where  the  lessee  therefore,  has  incurred  a  forfeiture,  by  neglecting 
to  do  the  thing  agreed  to  be  done  within  the  stipulated  period,  but  still  can  do  it  so  an  to  put  the  lessor 
in  the  situation  he  contracted  for,  it  would  seem  to  be  agreeable  to  the  principles  of  equity,  to  relieve  the 
lessor  from  the  forfeiture  upon  his  doing  that  which  he  had  covenanted  to  do.     The  ground  of  relief  in  the 
case  of  permissive  breach  of  covenant,  is,  that  the  lessor  gets  what  he  had  agreed  for,  and  is  put  in  the 
situation  he  had  contracted  for.   This  is  a  clear,  intelligible,  and  sound  ground  of  relief,  and  one  which  it 
conceived,  there  can  be  no  difficulty,  generally  speaking,  in  acting  upon.     But  in  the  case  of  voluntary 
breach  of  covenant,  or  breach  of  covenant  not  to  do  a  certain  thing,  the  lessor  is  deprived  of  what  he 
agreed  for,  and  cannot  be  put  in  the  situation  he  contracted  for  ;  so  that  there  is  no  resemblance  be- 
tween the  cases  of  permissive,  and  wilful  or  voluntary  breach  of  covenant ;    and  as  relief  is  afforded 
in  the  former  case,  because  the  lessor,  notwithstanding  the  literal  breach  of  the  covenant  in  fact,  gets 
all  he  agreed  for,  and  is  put  in  the  same  situation  as  lie  would  have  been  in  bad  the  covenant  been 
duly  performed  ;  so,  in  the  latter  case,  relief  is  properly  refused,  because  the  lessor  is  deprived  of  what 
he   agreed  for,   and  cannot  be  put  in  the  situation  he  contracted  for.     To  afford  relief,  in  short,   in 
the  case  of  voluntary  breach  of  covenant,  would  have  the  effect  of  holding,  that  the  lessor  should  not 
have   the   power  of  imposing  any  terms  of  a  restrictive  nature  upon  the  lessee ;  doctrine  which 
would  have  the  effect  of  substituting  the  will  of  the  Court  for  that  of  the  lessor,  and  depriving  him  of 
the  power  of  letting  his  property  upon  his  own  terms.    We  may  therefore  consider  it  as  clear,  that 
relief  will  not  be  afforded  in  the  case  of  voluntary  or  wilful  breach  of  covenant :  It  will  not  therefore, 
be  afforded  in  the  case  of  assigning  or  under-letting  without  licence,  for  these  are  cases  of  voluntary 
breach  of  covenant  *.    Loiat  v.  Lord  Ranclagh,  3  Ves.  &  Be.  24.     White  v.  Warner,  2  Meriv.  459. 
Reynolds  v.  Pitt,  19  Ves.  141.      [If  a  feme  lessee  is  restrained,  by  condition,  from  assigning,  &c.  with- 
out licence ;  an  assignment,  without  licence,  by  her  husband,  will  occasion  a  forfeiture.   See  Thornhill 
v.  King,  Cro.  Eliz.  757.]    So   ploughing  a  particular  field,  where  the  lessee  has  covenanted  not  to 
plough  it,  ploughing  up  a  bed  of  furze,  or  things  of  the  like  nature,  are  also  cases  of  wilful  or  volun- 
tary breach  of  covenant,  and  will  not  be  relieved  against.    And  in  a  case  where  the  lessee  covenanted 
not  to  suffer  persons  to  make  use  of  a  private  way  over  the  demised  premises,  it  was  held  that  a  for- 
feiture for  breach  of  this  covenant  could  not  be  relieved  against.     See  Descarlett  v.  Dennett,  9  Mod. 
22.     Though  assigning  or  under-letting  will  occasion  a  forfeiture,   and  such  forfeiture,  as  we  have 
already  seen,  will  not  be  relieved  against ;  yet  it  must  be  an  actual  assignment  or  underlease,  fora  mere 
agreement  for  one  will  not  occasion  a  forfeiture,  unless  indeed  the  proviso  or  condition  expressly  made 
such  agreement  a   cause  of  forfeiture.     And  depositing  the  lease  as  a  security  for  a  debt,  will  occa- 
sion no  forfeiture  unless  the  proviso  or  condition  expressly  makes  it  so  ;   but  the  creditor,  it  is  pre- 
sumed, would,  by  means  of  such  deposit,  gain  nothing  more  than  a  mere  equitable  lien  on  the  lease, 
and  no  security,  either  at  law  or  in  equity,  on  the  premises  demised  by  it.     From  the  case,  however, 
of  Doe  v.  Bevan,  3  Maul.  &  Sel.  353,  it  may  be  interred  that  the  creditor  would  become  an  equitable 
mortgagee  by  the  deposit  of  the  lease;  for  in  the  case  just  mentioned  the  lessee  having  become 
a  bankrupt,  the  Lord  Chancellor  ordered  the  lease  to  be  sold  for  payment  of  the  debt  due  to  the 
creditor;  thereby  treating  the  deposit  of  the  lease  as  an  equitable  mortgage.     It  does  not  appear, 
however,  from  the  report  of  the  case  in  Maule  &  Selwyu,  on  what  ground  his  Lordship  ordered  the 
lease  to  be  sold — he  might,  probably,  make  the  order  as  a  thing  of  course,  and  without  knowing  that 
the  lessee  was  restrained  from  assigning  ;  but  however  this  might  be,  it  must  be  evident,  that  if  a 
lessee,  who  is  restrained  from  assigning,  can  make  an  equitable  mortgage,  that  he  in  fact  gets  quit  of 
the  restraint.     It  may  therefore  be  considered  as  tolerably  certain,   that  a  lessee  who  is  restrained 
from  assigning  cannot  make  either  a  legal  or  equitable  mortgage ;  and  that  if  he  attempts  to  make  a 
legal  one,  by  an  actual  assignment,  he  will  incur  a  forfeiture,  and  if  he  attempts  to  make  an  equitable 


*  The  case  of  Northcotev.  Duke,  Amb.  511,  seems  to  be  an  authority  for  holding,  that  if  a  person 
assigns  or  underlets  without  notice  of  the  condition  which  restrains  him  from  doing  so,  that  equity  will 
relieve  him  against  the  forfeiture.  In  the  case  just  noticed,  the  devisee  of  a  leasehold  for  lives  (the 
lessee  being  authorized  to  devise  the  premises)  made  an  underlease,  without  licence,  for  fourteen  years, 
though  the  lease  only  allowed  an  underlease  for  seven  ;  and  Lord  Norlhington  expressed  himself  of 
opinion,  that  the  circumstance  of  the  devisee  having  no  notice  of  the  condition  (the  lease  never  having 
been  in  his  hands)  was  a  ground  for  relieving  against  the  forfeiture.  The  soundness  however  of  this 
opinion  may,  perhaps,  be  questionable.  The  rule  ignorant ia  non  excusat,  it  is  conceived,  might  well 
apply  where  the  party  had  the  means  of  information,  and  did  take  the  trouble  to  obtain  it ;  and  from 
any  thing  that  appears  to  the  contrary,  the  devisee,  in  the  case  just  noticed,  might,  if  he  had  pleased, 
have  seen  the  lease,  and  consequently  could  have  ascertained  whether  he  could  make  the  underlease  or 
not.  Not  only,  however,Bwas  Lord  Northington  of  opinion  that  equity  could  relieve  in  such  a  case,  but 
from  the  way  in  which  his  Lordship  expressed  himself  (according  to  the  report  of  the  case),  it  would 
appear  that  he  even  thought  no  forfeiture  had  been  incurred,  as  the  fourteen  years  term  (for  which 
the  devisee  had  underlet)  was  not  an  absolute  certain  term,  but  might  determine  any  day  by  the  death 
of  the  cestui  que  vie.  But  this  opinion  also  of  his  Lordship,  it  is  conceived,  is  not  a  tenable  one,  for  if 
it  is,  the  consequence  would  be,  that  in  a  lease  for  liccs,  the  lessee  must  be  either  restrained  in  toto 
from  under-letting,  or  he  is  not  restrained  at  all ;  a  position  which  cannot  for  a  moment  be  supported. 
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one,  either  by  a  deposit  of  the  lease  or  otherwise,  the  mortgagee  will  acquire  no  interest  in  the  pro- 
perty.— In  the  latter  case   however,  the  lessee  will  incur  no  forfeiture,  unless  making  a  deposit  of 
his  lease  should  be  made  an  express  cause  of  forfeiture.     Though  an  agreement  for  an  assignment  or 
underlease  will  not  occasion  a  forfeiture,  where  the  proviso  is  only  against  an  actual  assignment  or 
underlease,  yet  (his  is  to  be  understood  of  leases  in  which  the  agreement  is  not  accompanied  by 
delivering  possession  of  the  premises,  for  where  it  is  accompanied  by  delivering  possession,  a  for- 
feiture will   be  incurred.    Thus,  in  the  caseofftoe  v.  Sales,  1  Maul.  &  Sel.  297,   a  lessee  who  was 
restrained  from  assigning  or  under-letting  all  or  any  part  of  the  premises,  without  licence,  agreed, 
upon  taking  a  person  into  partnership  with  him,  that  the  partner  should  have  the  entire  use  of  cer- 
tain  parts  of  the  house,  of  which  part  he  took  possession  accordingly;  and  the  lessee  was  held  to 
have  incurred  a  forfeiture.     And  where  possession  is  delivered,  a  forfeiture  will  be  incurred  whether 
the  agreement  is  a  written  or  a  mere  parol  one  ;  and  where  a  lessee  is  restrained  from  assigning  or 
under-letting  alfror  tiny  part,  an  assignment  or  under-lease  of  a  part  will  occasion  a  forfeiture.     Roe 
\.  Suits,  1  Maul.  &  Sel.  297 ;  and  even  if  he  is  not  expressly  restrained  from  assigning  or  under- 
letting (i  part,  yet,  it  is  conceived,  an  assignment  or  underlease  of  part  would  occasion  a  forfeiture, 
otherwise  by  reserving  some  small  part  out  of  the  assignment  or  under-lease,  the  effect  of  the  proviso 
or  condition  might  be  completely  evaded;  and  though  it  is  true,  conditions  in  restraint  of  alienation 
are  construed  strictly,  yet  they  must  not  be  so  construed  as  to  vitiate  any  rule  or  maxim  of  law — the 
maxim  onine  major  in  se  minus  continet,  applies,   it  is  conceived,  to  the  case  under  consideration, 
and,  consequently,  where  the.lessee  is  restrained  from  assigning  or  under -letting  the  premises  gene- 
rally, lie  is  restrained  from  assigning  or  under-letting  any  purl  of  them.     Conditions,  however,  in 
restraint  of  alienation  are  so  far  strictly  construed,  that  where  the  proviso  or  condition  is  only  against 
assigning,  there  an  under-lease  may  be  made.     SeeCrusov.Dugby,  3  Wils.  234.     But  if  the  proviso 
or  condition  restrains  the  lessee  from  assigning,  or  parting  with  all  or  any  part  of  his  estate  and  interest 
in  the  premises ;  or  from  parting  with  the  premises  for  all  or  any  part  of  the  term  ;  in  these  and  similar 
cases,  an  under-lease,  as  well  as  an  assignment,  will  occasion  a  forfeiture.     So,  restraining  him  from 
"  letting  or  assisuhig"  will  prevent  his  under-letting.     See  Roe  v.  Harrison,  4  Term  Rep.  425.     And  a 
proviso  or  condition  not  to  "  let  or  demise"    the  premises,  will  restrain  the  lessee  from  making  an 
assignment.     Gi-cenaivay  v.  Adams,  12Ves.  395.     It  will  be  proper  to  notice,  that  where  the  lessee  is 
restrained  from  assigning,  an  assignment,  as  his  own  personal   act,  is   only  prohibited,   and  that  an 
assignment  by  operation  of*  law  may  nevertheless  be  made  ;  as  in  case  he  becomes  a  bankrupt,   the 
premises  will  pass  to  his  assignees  by  the  assignment  from   the   commissioners,  and  the  assignees 
may  sell  to  a  purchaser.     See  Doe  v.  Bevan,  3   Maul.   &  Sel.  353.     Philput  v.  Ilore,   2  Atk.  219. 
Doe  v.  Smith,   5  Taunt.   795.     And  here  it  maybe   observed,  that  a  purchaser  from  the  assignees 
may  assign  or  underlet  the  premises  to  whom  he  pleases, — such  purchaser  not  being  affected  by 
the  proviso  or  condition.     See  Doe  v.  Smith,  5  Taunt.  795.     And  even  if  the  lessee  should  himself  be 
the  purchaser,  or  should  afterwards  become  possessed  of  the  premises,  he  will  be  no  longer  restrained 
by  the  proviso.    See  last  cited  case. 

An  assignment  by  the  sheriff,  under  an  execution  bona  fide  sued  out  against  the  lessees'  goods,  is  an 
assignment  by  operation  of  law,  and  good,  notwithstanding  a  condition  in  restraint  of  assignment. 
See  Doe  v.  Cartei;  8  Term  Rep.  57.*  But  if  the  execution  is  a  fraudulent  contrivance  to  evade 
the  condition,  the  assignment  under  an  execution  cannot  be  sustained,  but  would  be  set  aside  as 
against  the  lessor.  See  Doe  v.  Cartei;  8  Term  Rep.  300.  It  might,  perhaps,  be  thought  that  an 
assignment  under  the  Insolvent  Debtors'  Act  was  an  assignment  by  operation  of  law.  In  the  case, 
however,  of  Sltee  v.  Hale,  13  Ves.  404,  such  an  assignment  was  held  (and  properly,  it  is  conceived) 
not  to  be  an  assignment  by  operation  of  law,  but  an  assignment  by  the  act  of  the  party,  and  conse- 
quently occasioned  a  forfeiture.  [In  assignments  under  the  Insolvent  Debtors'  Act  it  might  be  advis- 
able to  except  property  which  the  insolvent  is  restrained  from  assigning,  so  as  to  afford  the  assignees 
an  opportunity  to  come  to  some  agreement  with  the  lessor  and  lessee  for  the  benefit  of  the  creditors.] 
But  although  a  proviso  or  condition  in  restraint  of  assignment  by  the  lessee,  does  not  prevent  an 
assignment  by  operation  of  law,  yet,  as  we  have  before  seen,  a  proviso  or  condition  to  restrain 
assignments  by  operation  of  law  may  be  inserted  in  leases — as  by  giving  the  lessor  a  right  of  re-entry 
upon  the  lessee  becoming  a  bankrupt,  (Doe  v.  Bei:an,  3  Maul.  &  Sel.  353.  Roe  v.  Galliers,  2  Burnt'. 
&  East's  T.  R.  133)  or  upon  his  goods  being  taken  in  execution.  8  Term  Rep.  57.  300.  So,  a  right 
of  re-entry  may  be  given  to  the  lessor,  upon  the  lessee  compounding  with  his  creditors,  taking  the 
benefit  of  an  Insolvent  Debtors'  Act,  or,  in  short,  upon  any  other  lawful  event  which  the  parties 
may  agree  upont.  Where 

*  In  the  case  of  Doe  v.  Clarke  and  Browne,  8  East's  Term  Rep.  185,  a  lease  was  granted  to  Clarke, 
his  executors,  &c.  for  twenty-one  years,  if  he,  his  executors,  £c.  should  so  long  continue  to  inhabit  or 
dwell,  with  his  and  their  family  and  servants,  in  the  said  farm-house,  and  should  so  long  continue 
actually  to  occupy  the  premises,  and  not  let,  set,  assign  over,  or  otherwise  do  part  with  the  lease  and 
premises  to  any  person  whomsoever.  The  lease  contained  a  covenant  on  the  part  of  the  lessee,  not 
to  sell,  assign,  or  otherwise  part  with  the  premises  ;  with  a  proviso,  that  if  any  of  the  covenants  should 
be  broken,  the  lessor  might  re-enter,  and  the  lease  should  be  void.  The  lessee  became  a  bankrupt, 
and  his  assignees  took  possession  of  the  premises,  and  the  lessee  relinquished  the  possession  ;  and  it 
was  held  that  the  lessor  had  a  right  to  recover  the  possession,  and  that  he  might  maintain  an  eject- 
ment without  any  previous  entry,  as  the  lease  became  totally  void  upon  the  lessor  ceasing  to 
reside. 

t  Where  a  lessee  merely  covenants  not  to  assign,  under-let,  &c.  without  any  right  of  re-entry  being 
reserved  to  the  lessor  for  breach  of  the  covenant,  if  the  lessee,  in  such  a  case,  makes  an  assignment, 

under-lease, 
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Where  a  lessee  is  restrained  from  assigning  without  licence,  it  seems  to  be  a  point  not  very  clearly 
settled,  whether  a  forfeiture  is  incurred  by  his  devising  the  property.  In  the  case  of  Fox  v.  Swann, 
Styles  483,  it  was  held  that  it  did  not;  and  Mr.  Justice  Bayley,  in  the  case  of  Doe  v.'Bevan,  3  Maul. 
&  Sel.  361,  observed,  "  that  there  had  been  a  general  impression  upon  the  minds  of  the  profession, 
for  a  series  of  years,  that  a  devise  by  a  lessee  was  not  a  breach  of  a  covenant  not  to  assign."  The 
cases,  however,  of  Berry  v.  Taunton,  Cro.  Eliz.  330.  and  Knight  v.  Mory,  2  Term  Rep.  425.  support 
a  contrary  opinion  ;  and  as  a  devise  is  certainly  not  an  alienation  by  operation  of  law  (and  it  is  only  in 
the  case  of  alienation  by  operation  of  law,  that  no  forfeiture  is  incurred,  unless  such  an  alienation  is 
made  an  express  cause  of  torfeiture)  there  would  seem  to  be  some  reason  to  contend,  that  a  devise 
by  the  lessee,  where  he  is  restrained  from  assigning  without  licence,  would  occasion  a  forfeiture. 

Where  a  proviso  against  assignment,  contains  an  exception  of  a  devise  or  assignment  by  will,  it  may 
be  hardly  necessary  to  state,  that  in  such  a  case  the  lessee  may  devise.  Lloyd  v.  Crispe,  5  Taunt.  492. 
If  a  lessee  is  restrained  by  condition  from  assigning  or  under-letting,  except  to  a  particular  per« 
son,  if  an  assignment  or  under-lease  is  made  to  such  person,  he  is  not  restrained  from  assigning  or 
under-letting  to  any  other.  See  Com.  Dig.  tit.  Condition  (F.)  ;  but  see  contra,  Thornhill  v.  King,  Cro. 
Eliz,  757. 

Provisoes  or  conditions  against  assignment  generally  run,  that  if  the  lessee,  bis  executors,  adminis- 
trators, or  assigns,  shall  assign  without  licence,  the  lessee  may  re-enter :  and  where  such  is  the 
language  of  the  condition,  the  executors  or  administrators  are  restrained  from  assigning.  See  supra, 
page  123,  note  (<?),  and  see  Lloyd  v.  Crispe,  5  Taunt.  249,  and  Sir  William  Moore's  Case,  Cro. 
Eliz.  26. 

If  a  lease  is  granted  to  a  man,  his  executors,  administrators,  and  assigns,  and  then  a  proviso  is  in- 
serted, restraining  him  from  assigning  generally,  the  proviso,  in  such  a  case,  is  considered  as  repug- 
nant, and  consequently  void  ;  but  if  the  proviso  only  restrains  assignment  without  the  lessor's  licence, 
or  to  a  particular  person,  &c.  there  there  is  no  repugnancy  and  the  proviso  is  good.  Weatherall  v. 
Gearing,  12  Ves.  504. 

Where  a  lessee  is  under  no  restraint  as  to  assigning,  he  may  of  course  assign  to  whom  he  pleases, 
except  that  it  seems  to  be  understood  that  equity  would,  in  certain  cases,  restrain  him  from  assigning 
to  a  person  who  was  insolvent.  1  Fonb.  560  :  And  where  the  lessee  is  not  expressly  restrained  from 
assigning,  he  may  assign,  notwithstanding  the  lease  is  only  granted  to  him,  his  executors  and  adinini- 
strators,  omitting  the  word  u  assigns."  See  Church  v.  Brown,  15  Ves.  264. 

Having  considered  what  will  amount  at  law  to  a  waiver  of  a  forfeiture,  and  in  what  cases  equity 
•will  relieve  against  forfeiture,  and  having  just  noticed  such  cases  as  are  or  are  not  to  be  considered 
as  amounting  to  a  forfeiture  within  the  true  meaning  of  the  proviso  or  condition  for  re-entry  or 
making  the  lease  void,  it  may  be  proper  to  advert  to  the  doctrine  relative  to  dispensing  with  the 
proviso  or  condition  ;  and  on  this  subject  it  may,  perhaps,  be  sufficient  to  refer  to  what  has  been 
already  said  on  the  subject  in  the  Chapter  on  Conditions,  (page  126,  note  (e)),  observing,  however, 
that  the  weight  of  authority  is  in  support  of  the  doctrine,  that  where  a  licence  is  once  granted  to 
assign,  the  assignee  may  assign  without  any  further  licence.  See  Bennett  v.  Macpherson,  14  Ves.  173. 
and  Machan  v.  The  Foundling  Hospital,  1  Ves.  &  Be.  191.  The  case,  however,  of  Thornhill  v.  King,  Cro. 
Eliz.  757,  opposes  the  doctrine  ;  and  in  the  above  noticed  case  of  Machan  v.  The  Foundling  Hospital, 
the  Lord  Chancellor,  though  he  acquiesced  in  it,  called  its  soundness  in  question. 

Where  a  licence  in  writing  is  required,  as  is  generally  the  case,  a  parol  licence  will  not  dispense 
with  the  condition.  See  Roe  v.  Harrison,  2  Term  Rep.  425.  and  Serjt.  Williams's  note  to  1  Saund.  Rep. 
287.  But  where  a  parol  licence  is  given  with  the  fraudulent  intention  of  entrapping  the  lessee,  equity 
would  interfere  in  such  a  case,  and  relieve  against  the  forfeiture.  See  Richardson  v.  Evans,  3  Madd. 
€18.  [Qutere,  as  the  lessee  must  know  the  terms  upon  which  he  may  assign,  is  it  not  his  own  fault  not 
to  require  a  written  licence  where  the  lease  requires  a  written  one  ?] 

As  to  the  question,  who  may  take  advantage  of  conditions  broken,  or,  in  other  words,  who  may 
re-enter  for  the  forfeiture  incurred  by  breach  of  the  condition — for  information  upon  this  subject  the 
Editor  begs  to  refer  to  the  Chapter  on  Conditions,  page  150,  et  infra,  and  the  notes;  Pennant's  Case, 
3  Rep.  5.  Doe  v.  Batonan,  2  Barn.  &  Aid.  165. — It  may  be  proper  to  observe,  that  where  a  lessee 
enters  into  express  covenants  for  payment  of  the  rent,  or  for  doing  any  other  thing,  he,  his  heirs,  (if 
bound  by  the  covenant,  and  having  assets  by  descent)  and  his  executors  and  administrators,  if  they 
bave  assets,  will  be  bound  by  such  covenants,  notwithstanding  the  lessee  may  assign  all  his  interest 
in  the  lease.  Where,  however,  the  lessee  becomes  a  bankrupt,  and  his  assignees  accept  the  lease  as 
part  of  his  effects,  he  is  released  from  the  payment  of  rent  from  the  time  of  such  acceptance,  and 
from  actions  for  the  breach  of  covenant.  See  the  above-noticed  act  of  the  49  Geo.  3.  c.  121.  s.  19; 
and  see.  Onslow  v.  Carrie,  2  Madd.  330  :  And  where  the  lessee  dies  possessed  of  the  lease,  if  the  pre- 
mises are  productive  of  no  profit  to  his  executors  or  administrators,  they  may  give  up  the  lease  to 
the  lessor  ;  and  if  they  offer  to  do  so,  they  are  not  afterwards  liable  to  pay  the  rent,  nor  to  the  per- 
formance of  the  covenants.  See  Remnant  v.  Bremridge,  2  J.  B.  Moore's  Rep.  94,  and  cases  there 
cited.  CHAP. 

under-lease,  &e.  no  forfeiture  will  be  incurred  ;  he  will,  however,  be  subject  to  an  action  for  damages, 
except  he  becomes  a  bankrupt,  and  the  assignees  accept  the  lease  as  part  of  his  effects,  in  which 
case  he  will  not  be  liable  to  the  payment  of  rent  after  such  acceptance,  or  to  any  action  for  the 
breach  or  non-performance  of  his  covenants.  See  49  Geo.  3.  c.  121.  s.  19.  [If  the  assignees  decline 
to  determine  whether  they  will  accept  the  lease  or  not,  the  Lessor  may  apply  to  the  Lord  Chancellor 
by  petition,  praying  that  the  assignees  may  either  accept  the  lease  and  premises,  or  deliver  them  up 
to  the  lessor,  and  the  Chancellor  is  authorized  to  make  such  order  as  he  shall  deem  just.] 
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CHAP.  XV. 


OF  A  FEOFFMENT,  GIFT,  GRANT,  AND  LEASE. 


1.  Where  and 
by  what  means 
a  feoffment, 
gift,  grant,  or 
lease,  and  the 
estate  thereby 
made,  being 
good  at  first, 
becometh  void 
by  matter  ex 
post  facto,  and 
may  be  avoid- 
ed :  or  not : 
and  how. 
*P.285. 


A    FEOFFMENT,  gift,  grant,  or  lease  in  writing,  may 
**-   become  void  by  rasure,  interlining,  and  the  like,  as 
hath  been  shewed  before  in  Deed,  supra  (a).     And  a  feoff- 
ment, gift,  grant,  or  lease,  and  the  estate  thereby  made,  Co.  3.  26.  yr. 
may  become  void  by  forfeiture,  or  upon  a  breach  of  a  con-  5. 119. 
dition,  or  by  a  limitation.  For  which  see  Condition  and  Uses.  Doct-  &  Stud. 
Also  they  may  become  void  by  disagreement  or  refusal :  p1^  sect  .. 
and  this  may  be  either  by  the  disagreement  of  the  party  45.  Fitz. 
himself  to  whom  it  is  made,  or  by  the  disagreement  of  ano-  Done  4.  5. 
ther:  of  the  party  himself;  for  no  estate  can  be  made  to  a  Bro-  Doue  29* 
man  of  any  thing  in  fee  simple,  for*  life,  or  otherwise,  ' 

against  his  will :  and  therefore,  by  the  disagreement  or  re- 
fusal of  it,  the  estate  itself,  and  the  deed  whereby  it  is  con- 
veyed, may  become  void  :  by  the  disagreement  of  another; 
as  the  husband,  in  case  of  a  feoffment,  &c.  made  to  his  wife, 
may  by  disagreement  avoid  it.  And  for  the  first  of  these 
the  law  is  thus,  that  all  such  acts  as  give  estates  directly  or 
by  way  of  use  are  good  at  first;  and  the  thing  granted, 
when  the  deed  of  grant  is  delivered  to  his  use,  shall  vest 
in  the  grantee,  before  he  hath  notice  of  the  grant,  or  agree 
to  accept  of  the  thing  granted ;  so  that  if  lands  be  limited 
to  a  man  by  way  of  use,  or  granted  immediately  by  feoff- 
ment, gift,  grant,  or  lease,  or  goods  or  chattels  be  given  or 
granted  to  a  man  ;  in  these  cases,  the  things  granted  shall 
be  said  to  be  in  the  grantee,  and  the  grant  good,  before 
notice  and  agreement,  until  disagreement  (6).  And  before 
agreement  the  grantee  may  waive  it,  and  so  avoid  the  estate, 
and  the  deed  also  whereby  the  estate  is  made.  And  if  it 
be  but  a  lease  for  years  that  is  made ;  he  may  waive  and 
avoid  that  by  word  of  mouth  in  the  country  (c),  as  well  as 
3  gift  of  goods,  or  an  obligation  delivered  to  his  use.  But 
if  it  be  an  estate  of  freehold  that  is  made  by  feoffment,  &c. 
it  seems  he  cannot  waive  and  avoid  that  but  in  a  Court  of 
Record  (d). 

When 


(a)  See  supra,  page  53,  note  (/). 

(i)  On  the  subject  of  disclaimer,  see  supra,  page  53,  note  (I). 

(c)  Since  the  Statute  of  Frauds,  a  lease  in  writing,  for  a  term  exceeding  three  years,  (the  statute 
requiring  such  a  lease  to  be  in  writing)  cannot,  it  is  conceived,  be  disclaimed  by  parol.    And  if  the 
rule,«num  quodque  dissolvitur  eo  modo  quo  coUegatur  is  applicable  to  such  a  case,  as  it  is  presumed 
it  is,  then  even  a  lease  which  the  statute  does  not  require  to  be  in  writing,  but  which  in  fact  is  in 
writing,  can  only  be  disclaimed  by  an  instrument  in  writing. 

(d)  Butler  and  Baker's  case,  3  Co.  Rep.  26,  seems  to  be  an  authority  for  this  opinion.     But  in  the 
case  of  Townson  v.  Tickell,  3  Barn.  &  Aid.  31,  it  was  held,  that  an  estate  of  freehold  given  by  will, 
may  be  disclaimed  by  deed  in  pais.  According  to  the  maxim,  unum   quodque  dissolvitur  eo  modo  quo 
coUegatur,  perhaps  it  might  be  contended,  that  wherever  an  estate  is  created  by  matter  of  record,  that 
there  it  should  be  disclaimed  by  matter  of  record ;   but  where  it  is  created  by  instrument  in  pais,  that 
there  it    may  be  disclaimed   by  deed  in  pavt.     Where  one  of  two  or  more  trustees  disclaims  the 
trust  estate  [it  is  otherwise  where  he  releases}  the  others  may  perform  the  trust  as  if  he  was  dead. 
See  Crewe  v.  Dickin,  4  Ves.  97.  On  the  subject  of  disclaimer  by  executors  to  whom  a  power  of  sale  is 
given,  see  Sugd.  Pow.  156,  and  Thorn.  Co.  Litt.  398. 
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Co.  super 
Lit.  204. 
Plow.  134. 
15  E.  4.  4. 
Dier,  76. 
9.  E.  4.  20 


When  the  cause  of  a  grant  faileth  and  the  thing  granted 
is  executory,  the  grant  is  become  void.  As  if  one  grant  an 
annuity  for  an  acre  of  land,  for  tithes,  or  for  counsel ;  in 
this  case  pro  is  conditional,  and  therefore  if  the  land  be 
evicted  by  an  elder  title,  or  the  grantee  disturbed  in  the 
tithes,  or  he  refuse  to  give  counsel,  the  annuity  is  deter- 
mined. But  if  a  feoffment,  or  lease  for  life,  or  years,  be 
made  of  an  acre  of  land  pro  una  acra,  Sfc.  as  in  the  case 
before;  albeit  the  acre  be  evicted,  &c.  yet  the  grant  in  this 
case  of  the  acre  of  land  is  good  (e).  And  if  one  grant  an 
annuity  for  counsel ;  if  the  grantee  will  not  give  counsel, 
the  grant  is  not  of  force.  So  if  one  grant  to  make  new 
pales  in  the  place  for  the  old  pales  ;  if  in  this  case  he  cannot 
have  the  old  pales,  it  seems  the  grant  shall  not  bind  him  to 
make  new  poles.  So  if  one  grant  a  rent  for  a  way  ;  stop 
the  way,  and  the  rent  shall  be  stopped  (/). 

Co.  8. 144. 145.  If  one  that  hath  a  lease  for  life  or  years,  of  the  manor  to 
which  an  advowson  is  appendant,  grant  the  next  avoidance 
that  shall  happen  during  the  lease,  or  grant  a  rent  out  of 
the  manor,  and  then  surrender  the  manor  so  that  his  estate 
is  gone  ;  in  this  case  notwithstanding,  the  grant  of  the  next 
avoidance,  and  of  the  rent,  doth  continue  good ;  and  the 
grantee  shall  enjoy  it  according  to  the  grant,  as  long  as  the 
estate  that  is  surrendered  should  have  had  continuance  (g). 
If  the  heir  of  the  King's  tenant  enter  and  make  a  lease 
before  livery  sued,  and  after  an  intrusion  is  found  against 
him  ;  by  this  it  seems  the  lease  is  avoided.  So  if  tenant 
in  tail  make  a  lease  warranted  by  the  statute,  and  after 
dieth  without  issue ;  by  this  the  lease  is  determined  (A). 

If  a  tenant  in  tail  make  a  feoffment  to  his  heir  within  age, 
and  he,  after  he  is  of  full  age,  make  a  lease  for  years  of 
the  land,  and  after  the  tenant  in  tail  dieth,  and  the  heir  is 
remitted ;  the  lease  in  this  case  is  not  avoided. 

If 


Co. super 
Lit.  349. 
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(e)  To  constitute  an  exchange,  in  the  technical  sense  of  the  term,  the  word  exchange  must  be 
made  use  of  in  the  feoftment  or  other  conveyance.  Where  the  word  exchange  is  not  made  use  of, 
the  deed  will  not,  technically  speaking,  operate  as  an  exchange,  and  consequently  will  not  give  the 
party  who  may  be  evicted  a  right  of  re-entering  upon  his  own  lands.  The  case  therefore  put,  in  the 
text,  of  a  conveyance  of  one  acre  for  (or  in  consideration  of)  another,  not  being  properly  an  exchange, 
the  doctrine  of  re-entry  upon  eviction  does  not  apply  to  such  a  case. 

(/)  It  is  to  be  collected  from  what  is  stated  in  the  text,  that  where  the  consideration  or  thing  to  be 
paid  or  given  by  one  party,  is  to  be  paid  or  given  in  futuro,  and  the  thing  to  be  paid  or  given  by  the 
other,  is  also  to  be  paid  or  given  in  futuro,  that  the  ceasing  to  pay  or  give  on  one  side,  will  exempt  the 
other  party  from  paying  or  giving  on  his;  so  that  if  the  consideration  on  one  side  fails  or  ceases, 
that  on  the  other  shall  cease  also.  But  if  the  consideration  on  one  side  is  something  paid  or  given  in 
presenti,  whilst  that  on  the  other  is  something  to  be  paid  or  given  in  futuro,  will  the  failure  of  the 
consideration  which  is  to  be  paid  or  given  in  fuluro,  entitle  the  party  who  was  to  receive  it,  to  have 
again  what  he  had  paid  or  given  in  presenti  ? — as,  for  instance,  if  one  conveys  lands  in  consideration 
of  an  annuity,  or  counsel,  if  the  annuity  should  be  no  longer  paid,  or  the  counsel  no  longer  given, 
would  the  other  party  have  a  right  to  re-enter  upon  the  lands  ?  It  is  conceived  he  would  not.  And  if, 
instead  of  lands  the  consideration  given  in  presenti  should  be  money,  it  is  apprehended  he  could  not, 
(at  least,  not  at  law)  recover  any  part  of  it  back  again.  [If  there  was  a  covenant  for  paying  the 
annuity,  giving  counsel,  &c.  he  might  sue  on  such  covenant.] 

(g-)  The  lessee,  by  the  surrender,  can  only  part  with  such  interest  as  he  has  left  after  he  has  charged 
the  premises  with  the  rent,  fee.  So  if  he  makes  an  under-lease  and  then  surrenders  the  original,  the 
under-lease  remains  good.  If  indeed  the  rent  or  under-lease  which  the  lessee  grants,  only  affects  the 
premises  in  equity,  whilst  the  surrender  operates  upon  the  legal  estate,  and  if  the  surrender  is  made 
for  a  valuable  consideration  and  without  notice  to  the  surrenderee  of  the  grant  of  the  rent  or  under- 
lease, in  that  case,  the  rent  or  under-lease  cannot  be  supported  against  the  surrenderee.  For  further 
information  relative  to  the  surrender  of  an  original  lease  where  the  underlease  has  been  granted,  see 
the  Chapter  on  Surrenders. 

(n)  Quare  of  this,  and  see  supra,  page  280,  note  (<?). 
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If  an  annuity  be  granted  to  one  until  he  be  advanced  to 
a  benefice  by  the  grantor,  and  the  grantor  die,  and  the  heir 
or  executor  of  the  grantor  tender  a  benefice;  it  seems  this 
will  not  determine  the  grant  (z). 

If  A.  be  lessee  for  years  of  an  advowson,  and  grant  the 
next  avoidance  to  B.  if  it  shall  happen  to  become  void 
during  the  term,  and  A.  doth  surrender  the  term  to  C.  who 
hath  the  inheritance,  and  the  church  become  void  before 
the  end  of  the  term ;  in  this  case,  the  grant  is  good  to  B. 
and  he  shall  have  the  next  avoidance,  for  a  man  cannot  de- 
rogate from  his  own  grant.  So  if  A.  be  lessee  for  years, 
and  he  grant  a  rent-charge  to  a  stranger,  and  after  sur- 
render his  term  to  the  lessor;  in  this  case,  albeit  the  term 
be  extinct,  yet  the  rent  doth  continue,  and  the  stranger 
shall  have  it  during  the  term.  So  if  A.  have  a  rent-charge 
out  of  the  land  of  B.  and  acknowledge  a  statute  to  C.  and 
then  release  the  rent  to  B.  in  this  case,  albeit  the  rent  be 
gone  as  to  A.  and  B.  yet  it  is  in  esse  as  to  the  conusee,  and 
he  may  extend  it  (/i). 

If  a  man  be  seised  of  a  great  wood,  and  grant  to  /.  S.  six 
hundred  coards  of  wood  out  of  the  same  wood,  to  be  taken 
by  the  assignment  of  A.  in  this  case,  if  A.  will  not  upon 
request  assign  where  the  wood  shall  be  taken,  yet  the  deed 
will  not  loose  its  elFect,  but  /.  S.  may  take  it  without  assign- 
ment. 

If  A.  be  lessee  for  life  on  condition  to  have  fee,  and  he 
make  a  lease  to  B.  for  years  and  after  he  perform  the  con- 
dition, and  so  his  estate  for  life  is  turned  into  a  fee  simple ; 
in  this  case,  the  lease  for  years  is  good  still  notwithstand- 
ing: but  otherwise  it  is  in  case  of  the  King. 

If  A.  tenant  in  tail  enfeofT  B.  on  condition  to  the  use  of 
A.  in  fee,  and  A.  had  granted  a  rent-charge  or  acknow- 
ledged a  statute,  which  by  the  statute  of  1  R.  3.  cap.  5.  was 
extended,  and  after  A.  had  performed  the  condition;  in 
this  case,  albeit  the  estate  had  been  changed,  yet  the  in- 
terest of  the  grantee  or  conusee  had  continued. 

If  A.  be  tenant  for  life,  the  remainder  to  B.  in  tail,  the 
remainder  to  A.  in  fee,  and  A.  doth  grant  a  rent-charge  or 
acknowledge  a  statute  and  die ;  in  this  case  and  hereby, 
the  grant  is  not  become  void ;  but  if  B.  die  without  issue, 
the  heir  of  A.  shall  be  charged  (/). 

If  a  corody  be  granted  for  a  service  to  be  done,  the 
omission  of  the  service  doth  determine  the  corody. 

If  one  grant  lands  with  his  daughter  in  frank-marriage, 

or  goods  with  his  daughter  in  marriage,  and  after  the  mar- 

*P.  287.       riage  is  dissolved,  and  *  they  are  divorced  (m);  in  this  case 

the 
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Plow.  272. 
15  H.  7.  1. 


Co.  8.  145.  7. 
39. 


Co.  5.  24. 


Co.  7. 14. 


Co.  1. 147. 
148.11  H.  7. 
21. 


5  Ed.  4.  ?. 
I't-those  and 
Crane's  caser 
Mic.  56.  37. 
El.  Co.  B. 

Davis  Rep.  1. 

20  E.  4.  nit. 
Dier  13.  126. 


(i)  Unless  it  was  clear,  that  the  annuity  should  not  cease  except  the  presentation  to  the  benefice  was 
made  by  the  grantor  of  the  annuity  and  no  other,  it  can  hardly  be  doubted  but  it  would  cease  in  the 
case  put  in  the  text,  viz.  upon  the  grantor's  heir  tendering  a  presentation  ;  or  at  any  rate  equity,  it  is 
conceived,  would  restrain  the  grantee  from  enforcing  payment  of  the  annuity  after  the  benefice  had 
been  tendered  to  him  by  the  grantor's  heir. 

(fc)  On  the  principle  mentioned  supra,  page  285,  note  (#). 

(/)  That  is,  supposing  B.  not  to  have  suffered  a  recovery,  and  thereby  to  have  destroyed  the  rever« 
sion  in  fee. 

(m)  A  jointure  is  not  forfeited  by  the  jointress  being  divorced,  or  by  elopement  with  an  adulterer. 
See  Treat,  on  Marri.  Sett,  page  512. 
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Bro.  Grant. 
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Lit.  sect.  47f. 


Co.  1  Capel's 
case. 

Dier,  373. 
Co.  1.  48.  76. 
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the  grant  is  now  become  of  no  force :  Cessante  causa  cessat 
effectus. 

If  one  man  grant  to  another  an  office  of  charge  only,  to 
which  there  is  no  benefit  or  fee  incident;  in  this  case,  he 
may  avoid  and  determine  his  own  grant  at  his  pleasure, 
without  any  cause  given.  But  if  there  be  any  fee  or  profit 
incident  to  the  office,  then  he  may  not  avoid  the  grant  of  it, 
or  put  out  the  officer,  without  some  cause  of  forfeiture  :  and 
if  he  do  the  grantee  may  have  an  assise.  And  yet  in  this 
case  also  he  may  put  him  out  of  the  office,  albeit  he 
may  not  deprive  him  of  the  fee  or  profit  incident  there- 
unto (»). 

If  one  grant  a  ward  to  another  to  marry,  or  for  his  ser- 
vice ;  it  seems  he  may  not  afterwards  avoid  this  grant. 
But  if  one  grant  him  to  another  for  instruction  or  educa- 
tion, contra. 

If  one  make  a  lease  for  years. of  his  land  rendering  rent, 
and  after  grant  the  rent  to  /.  S.  and  the  termor  attorn,  and 
after  the  lessor  accept  of  a  surrender  of  the  estate  of  the 
termor;  yet  this  doth  not  avoid  the  grant  of  the  rent,  but 
the  same  shall  continue  still. 

If  a  disseisor  grant  a  rent,  common,  or  other  profit  ap- 
prenderoutof  the  land,  and  after  the  disseisee  doth  enter 
and  infeoffhim  of  the  land;  in  this  case,  the  rent  is  avoided, 
arid  the  common  is  gone.  But  if  the  disseisee  release  to 
the  disseisor;  in  this  case,  he  shall  not  avoid  his  own 
grant. 

An  infant,  and  othef  disabled  persons,  may  impeach  and 
avoid  their  own  grants  in  divers  cases,  which  see  before  in 
Grant  (o). 

A  deed  of  feoffment,  &c.  in  some  cases  is  holpen,  and  a 
fault  therein  cured,  by  the  making  of  livery  of  seisin.  For 
which  see  Feoffment  and  Lease.  But  an  attornment  will  not 
help  the  grant  of  a  reversion,  &c.  for  it  is  a  maxim  in  law, 
that  attornment  cannot  make  a  void  grant  good  (p). 

If  a  tenant  in  tail  make  a  lease  for  life,  or  years,  of  land, 
and  this  lease  is  voidable,  and  after  the  tenant  in  tail  doth 
suffer  a  common  recovery  of  the  hind,  to  whomsoever  it 
be ;  by  this  the  lease  is  affirmed  and  made  good  during  the 
term,  as  well  against  the  issues  and  heirs  by  the  entail,  as 
against  him  in  reversion  or  remainder :  and  so  it  is  of  a 
charge  of  a  rent  upon  the  land.  And  if  tenant  in  tail  make 
a  lease  of  the  land  or  charge  it,  and  after  levy  a  fine  of  the 
land  to  a  stranger,  by  this  the  lease  or  charge  is  become 
good  against  the  issue  in  tail  also  (q). 

If 
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2.  Where  a 
man  may  avoid 
his  own  grant : 
or  not :  and 
when. 


3.  Where  and 
by  what  means 
a  feoffment, 
gift,  grant,  or 
lease,  or  the 
estate  thereby 
made,  being 
void  or  void- 
able at  the  first, 
may  become 
good  by  matter 
ex  post  facto  : 
or  not. 


(n)  If  a  man  grant  another  any  privilege  or  easement,  as  a  right  of  way  through  his  lands,  but 
vi  hout  granting  it  for  any  certain  period,  he  may  avoid  the  grant  when  he  pleases. 

(o)  See  supra,  pages  7,  note  (M),  9,  note  (b),  £04,  note  (§•),  268,  note  (/t),  and  infra,  page  289, 
note  (M),  on  the  subject  of  grants,  fines,  feoffmeiro,  leases,  &c.  by  infants  ;  and  Treatise  on  Marriage 
Settlements,  page  11,  relative  to  settlements  or  articles  made  by  infants  upon  marriage. 

(p)  Attornment  rendered  necessary  by  the  act  of  the  4  &  5  Ann.  c.  16. 

(<y)  Not  unless  the  fine  was  duly  levied  witli  proclamations.    See  supra,  page  20,  notes  (m)  and  (o). 
on  the  subject  of  affirming  former  grants  and  letting  in   incumbrances  by  levying  fines  and  suffering 
recoveries;  and  see  the  case  of  Beck  v.  Welsh,  1  Wils.  Rep.  276,  where  the  Court  resolved,  that  if 
tenant  in  tail  makes  a  lease  or  mortgage  for  years,  or  charges  the  land  with  any  other  iucumbrauces 
and  afterwards  suffers  a  common  recovery,  that  it  shall  let  in  all  such  iucunibnuices. 
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4.  Where  and 
when  a  feoff- 
jnrnt,  gift, 
grant,  or  lease 
may  be  good 
for  one  time, 
and  void  for 
another,  and 
good  against 
one  person  but 
void  against 
another ;  and 
good  in  part : 
and  void  in 
part :  or  not. 


If  a  tenant  in  tail  make  a  lease  for  forty  years  rendering  So  held  in  the 
rent  and  die,  and  his  issue  doth  lease  to  another  by  inden-  Exchequer. 
ture  for  twenty-one  years  rendering  rent,  to  begin  after  the      ' '  lli>       * 
expiration,  forfeiture,  or  surrender  of  the  first  lease ;  it  is 
said  this  doth  affirm  the  first  lease.     Sed  gitcere  (?•)• 

Acceptance  of  rent  reserved  on  a  lease  for  life  or  years, 
which  is  voidable  only  and  not  void,  may  make  the  lease 
good. 

*  A  feoffment,  gift,  &c.  that  is  made  by  duress  or  menace,  Bro.  Defea- 
and  therefore  voidable,  may  by  another  deed  of  defeasance,  sauce  17. 
afterwards  made  between  the  same  parties,  become  good. 

Also  grants,  leases,  and  the  estates  thereby  made  that  are 
not  good,  may  be  made  good  and  perfected  by  release  and 
confirmation.  For  which  see  Release  and  Confirmation. 

A  feoffment  may  be  good  against  some  persons,  and  void  Co.  super 
against  others,  but  cannot  cease  and  revive  and  be  good  and  Lit.  46.  7.  8. 
void  at  several  times;  as  a  lease  for  years,  or  a  grant  of 
rent,  &c.  may  in  many  cases ;  for  a  grant  may  be  sus- 
pended, and  a  lease  for  years  may  cease  and  revive  again  : 
as  if  tenant  in  tail  make  a  lease  for  years,  rendering  twenty 
shillings  rent,  and  after  taketh  a  wife  and  dieth  without 
issue,  and  he  in  reversion  or  remainder  endoweth  his  wife 
(as  he  may;)  in  this  case,  the  lease,  as  against  the  woman, 
is  revived,  albeit  it  be  void  as  to  him  in  reversion  or  re- 
mainder. So  if  tenant  in  tail  make  a  lease  for  years  and 
die  without  issue,  his  wife  enceint  \vii\\  a  son,  and  he  in  re- 
version enter,  and  after  the  son  (being  heir  to  the  entail)  is 
born ;  in  this  case,  the  lease  which  was  before  avoided  by 
him  in  reversion,  if  it  be  such  a  lease  as  is  warrantable  by 
the  statute,  is  good  against  the  issue  in  tail,  and  therefore 
is  revived  again.  So  if  the  King  make  a  gift  in  tail  to  W. 
to  hold  by  Knights  service,  and  W.  doth  make  a  lease  to  A . 
for  thirty  years  reserving  rent,  and  then  W.  dieth,  his  son 
and  heir  of  full  age  ;  in  this  case,  as  to  the  King,  this  lease 
is  void,  but  after  livery  sued  out,  the  lessee  may  enter 
again ;  and  if  the  issue  accept  the  rent,  the  lease  is  affirmed. 
So  if  tenant  in  tail  make  a  lease  not  warranted  by  the  sta- 
tute and  die,  and  his  heir  is  inward;  in  this  case,  the  guar- 
dian in  the  behalf  of  the  heir  may  avoid  the  lease  during  the 
wardship :  but  afterwards  the  heir  may  affirm  it  again,  if  he 
accepts  of  the  rent  (s).  So  if  tenant  in  fee-simple  take  a 
wife,  and  then  make  a  lease  for  years  and  dieth,  and  the 

wife 

(r)  See  supra,   page  284,  note  (r),  relative  to  the  affirmance  of  voidable  leases. 

(s)  If  a  lease,  voidable  by  the  issue  in  tail,  is  once  actually  avoided  by  such  issue,  it  can  never  be 
set  up  again  either  by  the  party  avoiding  it,  or  by  any  future  issue  in  tail.  With  respect  to  leases 
voidable  by  issue  in  tail,  it  may  be  proper  to  observe,  that  though  such  a  lease  may  be  avoided  by  the 
issue,  yet  it  is  held,  that  the  privilege  of  avoiding  it  is  personal  to  himself;  and  that  if  he  alienates 
the  estate,  the  alienee  cannot  avoid  it,  except  in  the  case  of  a  lease  not  made  to  commence  in 
possession  till  after  the  completion  of  the  alienee's  title.  With  respect,  however,  to  a  lease  which  does 
not  commence  in  possession  till  after  the  completion  of  the  alienee's  title,  such  a  lease  will  probably,  in 
most  cases  be  actually  void  against  the  issue  in  tail,  and  not  merely  voidable,  and  consequently  must  be 
also  void  against  his  alienee.  With  respect  to  such  leases  by  tenant  in  tail  as  are  void  against  the  issue, 
and  such  only  as  are  voidable,  it  may  be  observed,  that  leases  by  tenant  in  tail,  which  commence,  or  by 
possibility  may  commence  in  his  own  life-time,  (so  that  they  either  distinctly  do,  or  possibly  may, 
arise  out  of  his  own  title  or  interest)  are  only  voidable  by  the  issue ;  but  leases  by  tenant  in  tail, 
which  by  their  very  creation  are  not  to  commence  till  after  his  death,  are  actually  void  against  the 
issue.  See  Griffin  v.  Stanhope,  Cro.  Jac.  455.  Machett  v.  Clarke,  2  Ld  Kayin.  778.  Leases  by 
^tenant  in  tail,  not  made  according  to  the  statute  of  the  32  lien.  8.  ch.  28,  are  not  binding  upon  the 
issue.  See  supra,  page  277. 
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wife  is  endowed,  she  shall  avoid  the  lease  for  her  estate, 
but  after  her  death  the  lease  will  be  in  force  again.  But  if 
the  patron  grant  the  next  avoidance,  and  after  the  Parson, 
Patron  and  Ordinary,  before  the  statutes,  had  made  a  lease 
of  the  glebe  for  years,  and  after  the  Parson  had  died,  and 
the  grantee  of  the  next  avoidance  had  presented  a  Clerk  to 
the  church,  who  had  been  admitted,  instituted,  and  in- 
ducted, and  had  died  within  the  term,  and  the  Patron  had 
presented  a  new  Clerk  to  the  church,  who  had  been  ad- 
mitted, instituted,  and  inducted ;  in  this  case  the  lease  had 
not  revived  again.  No  more  than  if  a  feme  covert  levy 
a  fine  alone,  and  the  husband  doth  enter  and  avoid  the  fine, 
the  estate  shall  revive  against  the  wife  after  his  death ;  for 
it  is  avoided  as  to  her  also  as  well  as  to  the  husband  by  his 
entry.  See  more  in  Deed,  supra,  cap.  4.  numb.  7. 

Where  a  feoffinent,  gift,  grant  or  lease  is  voidable,  in 
some  *  cases  it  may  be  avoided  by  the  party  himself  that 
made  it,  and  not  by  others,  albeit  they  be  privies,  as  heirs, 
executors,  or  administrators ;  and  in  some  cases  it  is  void- 
able by  others,  and  not  by  the  party  himself ;  and  in  some 
ier,33  .  -  .  caseg  jt  js  voi<]aijie  by  the  party  himself  and  by  others. 
And  in  some  cases  it  is  voidable  only  at  some  times  ;  and 
in  some  cases  it  is  voidable  at  all  times  :  as  for  examples, 
an  infant,  if  he  grant  by  fine,  must  avoid  it  during  his 
minority  if  he  lives  to  be  of  full  age,  otherwise  he  himself 
or  any  other  shall  never  avoid  it  (#).  But  if  he  grant  by 
deed,  this  may  be  avoided  at  any  time  by  himself,  his  heirs, 
executors,  or  administrators,  or  his  guardian  in  his  right, 
as  the  case  is  (w).  But  a  lord  by  escheat  cannot  avoid  a 
voidable  estate  made  by  his  tenant  being  an  infant.  And 
if  a  woman  covert  do  any  such  act  by  deed ;  it  may  be 
avoided  by  her  husband  during  the  coverture,  or  herself 
after  the  coverture,  or  her  heirs,  &c.  that  are  privies  after 

her 


Co.  super 
Lit.  45. 
Co.  7.  8. 


*P.289. 

5.  Who  may 
avoid  a  feoff- 
inent, gift, 
grant,  or  lease, 
that  is  void- 
able :  or  not : 
and  how. 

Infant. 


Woman  covert. 


(t)  See  supra,  page  7,  note  (M). 

(u)In  the  case  of  Zouch  v.  Parsons,  3  Burr.  1794,  it  was  held,  that  a  conveyance  by  lease  and  release, 
by  the  infant  heir  of  a  mortgagee  (such  infant  heir  having  no  beneficial  interest  either  in  the  land  or 
mortgage-money,  and  being  therefore  a  mere  naked  trustee  of  the  legal  estate)  could  not  be  avoided 
by  the  infant  during  his  minority.  And  in  the  case  of  •.  v.  Handcock,  17  Ves.  383,  the  Lord 

Chancellor  expressed  himself  of  opinion,  that  if  a  mere  dry  trustee  made  a  conveyance  during  his 
infancy,  equity  would  restrain  him  from  setting  it  aside  after  he  came  of  age.  If,  on  the  authority 
of  the  above  cases,  a  conveyance  of  a  dry  legal  estate,  made  by  an  infant,  cannot  be  avoided  at 
law  during  his  minority  ;  and  if  equity  would  restrain  him  from  avoiding  it  after  he  came  of  age, 
there  might  he  some  ground  for  contending,  that,  in  taking  a  conveyance  from  an  infant  trustee 
there  is  no  occasion  to  resort  to  the  act  of  the  7  Anne,  c.  19.  As,  however,  the  infant  might  attempt 
after  he  came  of  age,  to  set  his  conveyance  aside,  and,  consequently,  as  the  party  claiming  under  the 
conveyance  would  be  put  to  the  trouble  and  expence  of  applying  to  a  court  of  equity  to  restrain 
him  from  setting  it  aside,  a  conveyance  from  an  infant  trustee  can  never  be  recommended  except 
under  the  act  of  Anne  *.  If  an  infant  does  what  he  is  compellable  by  law  to  do,  he  shall  be  bound  by 
what  he  does.  It  was  principally  upon  the  authority  of  this  doctrine  that  Lord  Mansfield  appears 
to  have  determined  the  case  of  Zouch  v.  Parsons.  It  is  conceived,  however,  that  the  doctrine  was 
totally  inapplicable  to  the  case  ;  for  a  trustee,  even  an  adult  trustee,  is  NOT,  by  law,  compellable  to 
convey.  It  is  only  in  equity  that  he  is  compellable  to  do  so.  And  with  respect  to  a  conveyance  by  an 
infant  trustee,  it  is  merely  by  force  of  the  act  of  Anne  that  he  is  bound  to  convey. 


*  Quaire,  would  not  the  mere  entry  of  the  infant  trustee  after  he  came  of  age,   avoid  the  convey- 
.icc  made  during  his  minority  ;  and  if  to,  him-  is  a  court  of  equity  to  restrain  him  from  avoiding  it .' 


auce 
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Non  sana  me-    her  death  (u>).    And  if  a  man  non  sance  memoriae  do  any  Co.  super 

moriie.  such  act,  it  may  not  be  avoided  by  himself  that  is  the  party  kit.  7-  8- 

denying  it,  but  it  may  be  avoided  by  his  heirs,  &c.  that 

Tenant  in  tail,  are  privies  (x).  And  if  tenant  in  tail  make  a  voidable  lease 
not  warranted  by  the  statute,  he  may  not  avoid  it  himself, 
but  his  issue  may  (y).  And  if  he  be  ward  by  reason  of  a 
tenure  in  capite  or  knight  service,  the  guardian  of  the 

Corporations,  issue,  during  his  time,  may  avoid  it.  And  if  a  corporation 
spiritual,  sole  or  aggregate,  make  leases  not  warranted  by 
the  statutes,  they  may  not  avoid  it  themselves,  but  their 
successors  after  their  death,  translation,  or  other  remotion, 
may  avoid  it ;  or  if  a  Bishop  make  such  a  voidable  lease, 
the  King,  when  the  Bishoprick  doth  come  into  his  hands, 
may  avoid  it. 

And  now  we  pass  to  another  sort  of  assurances,  that  are 
for  some  special  purposes,  and  in  some  special  cases  only ; 
wherein  we  shall  first  begin  with  an  Exchange. 


(IT)  See  supra,  page  7,  note  («;),  on  the  subject  of  a  feme  covert  levying  a  fine  without  her 
husband. 

(or)  See  supra,  page  56,  note  (c). 

(y}  That  is,  if  the  tenant  in  tail  has  not  levied  a  fine  with  proclamations,  or  suffered  a  recovery,  or 
if  the  issue  in  tail  has  not  himself  done  some  act  to  affirm  the  lease,  on  which  subject  see  supra, 
page  46,  note  (n),  and  284,  note  (r), 
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